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The  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 
The  above  named  petitioner  hereby  petitions  the 
above  entitled  court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Internal 
Revenue  in  his  Notice  of  Deficiency  (Bureau  Sym- 
bols IT:90D:DLA)  dated  March  3,  1947,  and  as  a 
basis  of  his  proceeding  alleges  as  follows: 

I. 

The  petitioner  is  an  individual  residing  at  1011 
S.  W.  Vista  Avenue,  Portland  4,  Oregon.  The  re- 
turns for  the  periods  here  involved  were  filed  with 
the  Collector  for  District  of  Oregon.  The  petitioner 
made  and  executed  said  returns  as  S.  Schnitzer  and 
said  Notice  of  Deficiency  was  addressed  to  him  as 
S.  Schnitzer  for  the  reason  he  ordinarily  uses  only 
his  initials  in  the  transaction  of  business. 

II. 

The  Notice  of  Deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
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petitionor  from  Seattle,  Washington,  under  date  of 
March  3,  1947. 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
calendar  years  1942  and  1943  and  in  the  amount  of 
$151,044.45. 

IV. 

The  Determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  refusing  to 
recognize  tliat  Rose  Schnitzer  was  a  partner  in  The 
Alaska  Junk  C()m})any  during  the  calendar  years 
1942  and  1943  with  an  interest  therein  equal  to  that 
of  the  })etitioner. 

(b)  The  Conunissioner  erred  in  including  an 
additional  $54,030.86  in  petitioner's  income  for  the 
calendar  year  1942  as  a  result  of  his  refusal  to 
recognize  Rose  Schnitzer  as  a  partner  in  The  Alaska 
Junk  Company. 

(c)  The  Commissioner  erred  in  disallowing  as 
a  deduction  of  The  Alaska  Junk  Company  in  the 
calendar  year  1943,  the  sum  of  $202,350.60  as  (1)  a 
bad  debt  owed  to  The  Alaska  Junk  Comi)any  by  the 
Oregon  Electric  Steel  Rolling  Mills  which  became 
worthless  in  said  calendar  year,  or  (2)  a  loss  de- 
ductible under  the  provisions  of  Sec.  23  (e),  IRC. 

(d)  The  Commissioner  erred  in  including  an 
additional   $157,689.23  in  petitioner's  Income   Tax 
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Net  Income  and  in  his  Victory  Tax  Net  Income 
for  the  calendar  .year  1943  as  a  result  of  his  refusal 
to  recognize  the  said  Rose  Schnitzer  as  a  partner 
in  the  Alaska  Junk  Company  and  his  said  disallow- 
ance of  the  said  sum  of  $202,350.60  as  a  deduction 
of  The  Alaska  Junk  Company.  (The  refusal  to 
recognize  the  said  partnership  interest  of  Rose 
Schnitzer  having  the  effect  of  increasing  petition- 
er's said  income  for  said  calendar  year  by  the  sum 
of  $56,513.93,  and  his  disallowance  of  the  said  de- 
duction having  the  effect  of  increasing  his  said 
income  for  said  calendar  year  by  the  sum  of 
$101,175.30.) 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

Re  Partnership 

(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  great  many  years  prior  thereto,  the 
petitioner.  Rose  Schnitzer,  Harry  J.  Wolf  and 
Jennie  Wolf  were  co-partners  under  the  names  and 
styles  of  The  Alaska  Junk  Company  and  Schnitzer- 
Wolf  Machinery  Company,  and  as  such  co-partners 
were  engaged  in  the  business  of  bujdng,  selling  and 
generally  dealing  in  junk,  new  and  second  hand 
pipe,  tools,  machinery,  hardware,  metal  and  metal 
products  of  every  character,  and  in  the  business 
activities  hereinafter  mentioned,  and  the  principal 
place  of  business  of  said  partners  was  in  Portland, 
Oregon.    During  all   said  times  each   of  the  said 
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persons  owned  a  one-quarter  interest  in  the  busi- 
ness and  property  of  said  partnership. 

(b)  The  Commissioner  refused  to  recognize  that 
Rose  Schnitzer  and  Jennie  Wolf  were  partners  in 
the  said  business  in  the  calendar  years  1942  and 
1943  although  he  had  recognized  them  as  such  part- 
ners for  many  years  prior  thereto,  and  their  inter- 
ests and  shares  in  said  partnership  were  exactly 
the  same  in  the  calendar  years  1942  and  1943  as 
their  interest  and  shares  therein  throughout  all  the 
years  in  which  the  Commissioner  did  recognize  and 
treat  them  as  partners  in  said  partnership. 

(c)  The  petitioner  and  Rose  Schnitzer  were  in- 
termarried in  Portland,  Oregon,  in  1906  and  now 
are  and  ever  since  have  been  husband  and  wife. 

(d)  When  the  petitioner  was  married  he  was 
26  years  of  age,  had  been  in  the  United  States  about 
two  years,  did  not  speak  English  well,  for  about 
9  months  prior  to  his  marriage,  had  been  engaged 
in  Portland,  Oregon,  in  the  business  of  buying  and 
selling  junk,  and  had  a  net  worth  of  approximately 
$500.00. 

(e)  Sometime  late  in  the  year  1911  the  petitioner 
and  Harry  J.  Wolf  engaged  in  a  joint  venture  in 
purchasing  and  disposing  of  some  salvage  material 
being  removed  from  the  Portland  Hotel.  This  joint 
venture  led  to  the  formation  of  The  Alaska  Junk 
Company. 

(f)  On  February  3,  1912,  the  petitioner,  Harry 
J.  AVolf,  and  one  Sam  Horwitz  caused  the  Alaska 
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Junk  Company  to  be  organized  as  a  corporation 
under  the  laws  of  the  State  of  Oregon  with  a  capi- 
tal stock  of  $5,000.00  divided  into  five  shares  of  a 
par  value  of  $1,000.00  each,  and  petitioner  trans- 
ferred to  said  corporation  a  stock  of  junk  and 
second  hand  merchandise  of  a  reasonable  value  of 
$1,000.00  in  payment  for  one  share  of  capital  of 
said  corporation,  and  Harry  J.  Wolf  transferred 
junk  and  second  hand  merchandise  of  an  equal  rea- 
sonable value  for  one  share  of  said  capital  stock. 
Sam  Horwitz  subscribed  for  but  did  not  completely 
pay  for  one  share  of  the  capital  stock  in  said  cor- 
poration. The  petitioner  and  Harry  J.  Wolf,  each 
pajdng  equal  amounts,  purchased  the  interest  of 
Sam  Horwitz  in  said  share  of  capital  stock  to  which 
he  had  subscribed. 

(g)  On  April  12, 1912,  said  corporation  was  duly 
dissolved  pursuant  to  a  resolution  adopted  on  March 
26,  1912,  by  its  board  of  directors,  and  its  assets 
were  taken  over  by  the  petitioner  and  Harry  J. 
Wolf,  with  equal  interest  therein,  and  thereupon 
they  entered  into  an  oral  partnership  agreement 
pursuant  to  which  they  became  partners  with  equal 
interests,  under  the  name  and  style  of  The  Alaska 
Junk  Company,  for  the  purpose  of  engaging  in  the 
business  of  buying,  selling  and  generally  dealing  in 
junk,  pipe  and  new  and  second  hand  tools,  hard- 
ware, metal  and  metal  goods  of  every  character. 

(h)  Rose  Schnitzer  helped  Sam  Schnitzer  ac- 
cumulate the  money  with  which  he  purchased  the 
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junk  and  second  hand  merchandise  transferred  to 
said  corporation  for  his  share  of  the  said  capital 
stock  and  which  he  contributed  for  the  said  pur- 
chase of  said  interest  of  Sam  Horwitz  in  the  capital 
stock  of  said  corporation. 

(i)  When  the  partnership  last  mentioned  was 
organized  the  petitioner  and  Harry  J.  Wolf  each 
entered  into  an  agreement  with  their  respective 
wives  whereby  the  interest  of  each  said  wife  in  said 
partnership  was  recognized  and  fixed  as  being  equal 
to  that  of  her  husband,  and  whereby  it  was  agreed 
that  each  said  wife  should  continue  to  aid  and  assist 
in  accumulating  money  to  be  retained  in  the  busi- 
ness as  capital. 

(j)  The  said  partnership  business  was  continu- 
ously carried  on  pursuant  to  the  agreements  set 
forth  in  paragraphs  V  (g)  and  (i)  until  January  3, 
1928,  when  it  was  decided  by  the  petitioner,  Rose 
Schnitzer,  Harry  J.  Wolf  and  Jennie  Wolf  that 
they  would  enter  into  a  formal  written  partnership 
agreement,  and  on  the  date  last  mentioned  said 
persons  did  enter  into  such  an  agreement  whereby 
it  is  provided  that  the  interest  of  each  of  the  said 
persons  in  said  partnership  should  be  an  equal  un- 
divided one-quarter  interest  and  that  each  of  them 
should  be  entitled  to  share  equally  in  the  profits 
and  losses  of  the  business,  that  the  partners  should 
be  allowed  to  draw  wages  for  their  services  out  of 
the  partnership  business,  which  wages   should  be 
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considered  as  a  business  expense,  and  that  after 
deducting  all  business  expenses,  including  wages 
paid  to  petitioner  and  said  Harry  J.  Wolf,  the  net 
profits,  if  any,  should  be  divided  into  four  equal 
portions  and  paid  to  each  of  the  said  co-partners, 
and  the  losses,  if  any,  should  likewise  be  borne 
equally. 

(k)  That  said  written  partnership  agreement 
from  the  date  it  was  executed,  as  aforesaid,  re- 
mained in  force  and  effect  to  and  including  the 
calendar  years  1942  and  1943. 

(1)  Although  said  written  partnership  agree- 
ment was  not  executed  until  said  3rd  day  of  Janu- 
ary, 1928,  all  of  the  said  parties  thereto  on  many 
occasions  from  1912  to  the  date  of  said  partnership 
articles  reaffirmed  their  original  agreements  men- 
tioned in  paragraph  V  (i),  and  pursuant  to  said 
original  agreements  said  wives  continued  to  assist 
the  petitioner  and  Harry  J.  Wolf  in  accumulating 
money  to  be  retained  in  the  said  business  as  capital. 

(m)  During  the  calendar  years  1942  and  1943 
and  for  many  years  prior  thereto  the  petitioner  and 
Harry  J.  Wolf  drew  salaries  from  said  partnership 
and  the  same  were  deducted  as  business  expenses 
of  the  partnership  prior  to  any  division  of  the 
remaining  profits  by  the  partners  and  said  salaries 
were  in  compensation  to  the  petitioner  and  Harry 
J.  Wolf  for  their  personal  services  rendered  to  the 
said  partnership. 
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Re  Bad  Debt  Loss 

(n)  At  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
tion having  an  authorized  capital  stock  of  2500 
shares  consisting  of  common  stock  of  a  par  value 
of  $100.00  each,  and  the  petitioner  and  Harry  J. 
Wolf  each  subscribed  to  a  portion  of  the  capital 
stock,  which  portion  was  subsequently  issued  and 
thereupon  immediately  reissued  so  as  to  divide  it 
equally  among  the  petitioner.  Rose  Schnitzer,  Harry 
J.  Wolf  and  Jennie  Wolf.  Thereafter  additional 
stock  was  issued  in  substantially  equal  amounts  to 
each  of  the  four  persons  last  mentioned.  Said  cor- 
poration was  full}^  })aid  for  all  said  stock.  The 
balance  of  the  issued  stock  of  said  corporation  was 
owned  })y  other  persons,  Morris  Schnitzer,  son  of 
the  petitioner  and  Rose  Schnitzer,  owned  all  of  the 
said  balance  except  three  shares. 

(o)  The  said  partnership  composed  of  the  peti- 
tioner, Rose  Schnitzer,  Harry  J.  Wolf  and  Jennie 
Wolf  is  hereinafter  referred  to  as  The  Alaska  Junk 
Comj)any.  Said  Morris  Schnitzer  at  and  during 
all  times  hereinafter  mentioned  was  engaged  in 
Portland,  Oregon,  in  the  business  of  buying  and 
selling  new  and  used  iron,  steel,  tools  and  machinery 
and  conducted  such  business  under  the  name  and 
style  of  the  Schnitzer  Steel  Products  Co. 

(p)  In  addition  to  the  business  activities  men- 
tioned in  Paragraph  V  (a),  The  Alaska  Junk  Com- 
pany during  1942  and  1943  and  for  many  years 
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prior  thereto  was  engaged  in  the  business  of  pro- 
moting and  financing  business  enterprises  of  a 
nature  related  to  the  activities  of  said  partnership 
enumerated  in  i^aragraph  V  (a). 

(q)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941,  and  No- 
vember 22,  1943,  on  an  open  account,  at  the  instance 
and  request  of  said  corjDoration,  advanced  money 
to  said  corporation,  either  directly  or  by  making 
payments  on  its  account  to  its  creditors,  purchased 
and  furnished  it  with  merchandise  charging  the 
cost  thereof  to  it,  and  sold  goods,  wares  and  mer- 
chandise to  it  at  the  regular  prices  charged  by  The 
Alaska  Junk  Company  to  the  trade  in  general.  On 
November  26,  1943,  the  balance  due  and  owing  to 
The  Alaska  Jmik  Company  from  said  corjioration 
on  said  open  accoimt  was  $428,132.13. 

(r)  In  consideration  of  said  open  account  being- 
credited  with  the  sum  of  $174,000.00,  the  said  cor- 
poration made,  executed  and  delivered  to  The 
Alaska  Junk  Company  174  First  Debentures  (un- 
secured) in  the  total  amount  of  $174,000.00,  bearing 
interest  at  8%  per  annum,  and  on  July  14,  1943, 
said  Alaska  Junk  Company  credited  said  open 
account  with  said  amount  of  $174,000.00,  and 
charged  its  "Stocks  and  Bonds"  account  with  a 
like  sum.  For  a  valuable  consideration,  seventy-five 
(75)  such  debentures  in  the  sum  of  $75,000.00  were 
also  executed  and  delivered  by  said  corporation  to 
Morris  Schnitzer.  No  payments  of  either  principal 
or  interest  Avere  ever  made  on  any  of  said .  de- 
bentures. 
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(s)  Soon  after  the  organization  of  said  corpo- 
ration, The  Alaska  Junk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
whereby  it  was  agreed  that  in  the  event  a  loss 
should  be  sustained  by  The  Alaska  Junk  Comi)any 
as  a  result  of  its  extending  credit  to  said  corpora- 
tion, Morris  Schnitzer  would  pay  to  The  Alaska 
Junk  Company  so  much  of  any  such  loss  as  should 
exceed  %  of  the  total  combined  losses  of  himself 
and  The  Alaska  Junk  Company  sustained  on  ac- 
count of  the  extension  of  credit  to  said  corporation 
by  himself  and  The  Alaska  Junk  Company,  and  a 
corresponding  guaranty  was  made  by  The  Alaska 
Junk  Company  to  Morris  Schnitzer  to  the  extent 
of  %  of  the  total  combine  losses  of  said  parties 
sustained  through  the  extension  of  credit  to  said 
corporation. 

(t)  The  idea  for  the  establishment  of  said  cor- 
j)oration  was  conceived  by  Morris  Schnitzer  and 
from  its  inception  to  July  17,  1943,  he  acted  as  its 
president  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  service  of  the  United  States 
and  this  left  the  corporation  without  a  directing 
head  sufficiently  informed  and  capable  of  carrying 
out  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  place.  None  could  be  found. 
None  of  the  remaining  stockholders  of  said  corpo- 
ration or  partners  of  The  Alaska  Junk  Company 
were  able  to  properly  manage  the  plant.  Its  opera- 
tion bogged  dovni.    There  was  a  $678,843.70  mort- 
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gage  against  its  real  estate.  It  owed  $149,650.00  for 
which  its  inventories  were  security,  and  in  addition 
to  the  sums  it  owed,  The  Alaska  Junk  Company 
and  Morris  Schnitzer,  it  owed  $190,684.06  on  open 
accounts.  It  lost  money,  became  unable  to  i)ay  its 
debts,  and  it  became  apparent  that  it  would  be  im- 
possible for  it  to  carry  on  and  operate  profitably. 
Thereupon  many  industrialists  of  large  financial 
ability  were  solicited  in  repeated  efforts  to  find 
some  person  or  organization  that  would  take  over 
the  interests  of  The  Alaska  Junk  Company  and 
Morris  Schnitzer  in  said  corporation  under  such 
terms  as  would  save  them  from  loss,  or  at  least, 
under  terms  that  would  result  in  as  little  loss  to 
them  as  possible.  Including  those  solicited  were 
Kenneth  B.  Hall  and  A.  M.  Mears,  then  of  the 
Hesse-Ersted  Iron  Works.  After  extended  nego- 
tions,  an  agreement  was  made  by  and  between  said 
Hall,  Mears,  The  Alaska  Junk  Company,  and 
Morris  Schnitzer,  by  his  attorney-in-fact  Sam 
Schnitzer,  whereby  said  Hall  and  Mears  agreed  to 
purchase  the  outstanding  stock  of  said  corporation 
at  a  nominal  sum  and  thereafter  to  cause  said  cor- 
poration to  execute  and  deliver  a  promissory  note 
to  the  petitioner.  Rose  Schnitzer,  Harry  J.  Wolf, 
Jennie  Wolf,  and  Morris  Schnitzer  in  the  sum  of 
$249,000.00  to  be  secured  by  a  second  mortgage 
upon  its  properties  in  payment  of  all  said  deben- 
tures, and  to  execute  and  deliver  a  promissory  note 
to  said  persons  in  the  sum  of  $151,000.00  secured 
by  a  third  mortgage  upon  said  properties  in  com- 
promise and  full  payment  of  the  balance  due  on 
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said  open  account  and  in  complete  satisfaction  of 
a  debt  of  $26,493.77  then  due  and  owing  from  said 
corporation  to  Morris  Schnitzer.  The  Alaska  Junk 
Company  entered  into  said  agreement  for  the  rea- 
son that  it  gave  The  Alaska  Junk  Company  the  best 
opportunity  it  could  find  to  realize  the  greatest 
possible  amount  on  the  obligations  owed  to  it  by 
said  corporation. 

(u)  As  evidence  of  the  correct  balance  due  The 
Alaska  Junk  Company  on  its  said  open  account  a 
demand  promissory  note  in  the  amount  of  said 
balance  was  executed  and  delivered  by  said  corpo- 
ration to  The  Alaska  Junk  Company,  and  as  evi- 
dence of  the  correct  amount  of  said  debt  owed  by 
said  corporation  to  Morris  Schnitzer  a  demand 
promissory  note  in  the  amount  of  said  debt  was 
executed  and  delivered  by  said  corporation  to  Sam 
Schnitzer,  the  attorney-in-fact  for  Morris  Schnitzer. 

(v)  On  November  26,  1943,  subsequent  to  the 
execution  and  delivery  of  the  demand  notes  men- 
tioned in  paragraph  V  (u),  all  of  the  issued  stock 
of  said  corporation  was  sold  to  said  Hall  and  Mears 
and  transferred  to  them  or  their  order  pursuant  to 
the  agreement  mentioned  in  paragraph  V  (t) ;  and 
thereafter  said  corporation  executed  and  delivered 
promissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
Junk  Company  and  Morris  Schnitzer,  by  his  said 
attorney-in-fact,  all  in  accordance  with  said  agree- 
ment. 
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(w)  Upon  the  receipt  of  said  promissory  note 
and  second  mortgage  for  the  amount  of  $249,000.00 
all  of  the  said  debentures  were  returned  to  the  said 
corporation  as  fully  paid  and  satisfied,  and  The 
Alaska  Junk  Company  credited  its  said  open  ac- 
count with  $142,200.33,  which  w^as  its  pro-rata  share 
of  the  said  promissory  note  and  third  mortgage  for 
$151,000.00,  and  pursuant  to  said  guaranty  agree- 
ment charged  Morris  Sclmitzer  with  $83,581.20  and 
credited  said  open  account  with  an  equal  amount, 
thereby  reducing  the  balance  of  said  open  account 
to  $202,350.60,  which  balance  became  worthless 
within  the  calendar  year  1943,  because  under  the 
terms  of  the  settlement  with  said  corporation  em- 
bodied in  the  agreement  mentioned  in  paragraph 
V  (t)  no  further  amount  could  be  realized  on  said 
unpaid  balance  from  the  corporation,  and  the  said 
sum  of  $83,581.20  w^as  the  entire  amount  for  which 
Morris  Sclmitzer  was  liable  under  the  said  guar- 
anty. On  December  31,  1943,  The  Alaska  Junk 
Company  charged  off  the  said  balance  as  a  bad 
debt,  and  nothing  has  since  been  received  thereon. 

(x)  On  accomit  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sustained 
a  bad  debt  or  business  loss  in  the  calendar  year  1943 
in  the  sum  of  $202,350.60. 

(y)  The  Commissioner  arbitrarily  considered 
that  the  said  unpaid  and  worthless  balance  of 
$202,350.60  represented  a  contribution  by  The 
Alaska  Junk  Company  to  the  capital  of  said  cor- 
poration.   There  was  no  intention  at  any  time  by 
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the  petitioner,  or  any  of  the  other  partners,  that 
the  said  amount,  or  any  portion  thereof,  should  be 
a  capital  contribution  to  said  corporation,  but  on 
the  contrary  it  was  the  intention  of  The  Alaska 
Junk  Company  that  it  was  extending  credit  and 
that  the  full  balance  sho^vn  by  its  said  open  account 
would  be  repaid  to  it  by  said  corporation. 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  this  proceeding  and  determine  that  the 
petitioner  has  paid  his  tax  in  full  for  the  calendar 
years  in  question  and  that  there  is  no  deficiency  in 
income  tax  and/or  victory  tax  due  from  the  peti- 
tioner for  the  said  years,  and  prays  for  such  further 
relief  as  may  be  necessary  and  proper  in  the 
premises. 

/s/  ROBT.   T.  JACOB, 

Counsel  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Sam  Schnitzer,  being  first  duly  sworn,  says  that 
he  is  the  petitioner  above  named,  that  he  has  had 
the  said  petition  read  to  him,  and  is  familiar  with 
the  statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true. 

/s/  SAM  SCHNITZER. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1947. 

[Seal]        /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  Expires  March  28,  1951. 
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Exhibit  A 

Treasury  Department 

Internal  Eevenue  Service 

Seattle  1,  Washington 

March  3,  1947 

Office  of  Internal  Revenue,  Agent  in  Charge,  Se- 
attle  Division,   305A   Third  Avenue   Building 

IT:90D:DLA 

Mr.  S.  Schnitzer 

1011  S.  W.  Vista  Avenue 

Portland  4,  Oregon 

Dear  Mr.  Schnitzer : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended 
December  31,  1943  discloses  a  deficiency  of 
$151,044.45  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Satui'day,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  the  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington 
25,  D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 
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Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
1,  Washington  for  the  attention  of  IT:90D:DLA. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 

By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent 
in  Charge. 
DLA  :mts 
Enclosures 
Statement 
Form  of  waiver 
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■    Statement 
IT  :90D  :DLA 

Mr.  S.  Sehnitzer 

1011  S.  W.  Vista  Avenue 

Portland  4,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943. 

Deficiency 
Income  tax $151,044.45 

In  making  this  determination  of  your  income  tax  liability,  care- 
ful consideration  has  been  given  to  the  report  of  examination 
dated  June  3,  1946,  to  your  protest  dated  October  23,  1946,  and 
to  the  statements  made  at  the  conference  held  on  January  22, 1947. 

A  copy  of  the  letter  and  statement  has  been  mailed  to  your 
representative,  Robert  T.  Jacob,  in  accordance  with  the  authority 
contained  in  the  power  of  attorney  executed  by  you. 

Taxable  Year  Ended  December  31, 1942 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $  58,995.58 

Unallowable  deductions  and  additional  income : 

(a)  Income  from  partnership 54,030.86 

Total    $113,026.44 

Nontaxable  income  and  additional  deductions : 

(b)  Contributions  723.04 

Net  income  adjusted $112,303.40 

Explanation  of  Adjustments 

(a)  It  has  been  determined  from  an  examination  of  the  1942 
return  filed  by  the  partnership,  Alaska  Junk  Co.,  that  your  dis- 
tributive share  of  the  income  of  that  partnership  was  $118,061.72. 
Reported  on  the  return,  $64,030.86.  Additional  income  from  part- 
nership, $54,030.86. 

(b)  It  has  been  determined  that  your  share  of  contributions 
made  by  the  partnership,  Alaska  Junk  Co.,  is  $1,446.08.  Deducted 
on  the  return,  $723.04.  Additional  deduction  allowed,  $723.04. 
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Computation  of  Tax 

Net  income,  adjusted $112,303.40 

Less:  Personal  exemption 1,200.00 

Surtax  net  income $111,103.40 

Less:  Earned  income  credit 1,400.00 

Balance  subject  to  normal  tax $109,703.40 

Normal  tax  at  6  per  cent  on  $109,703.40  ..$  6,582.20 
Surtax  on  $111,103.40 67,911.69 

Total  tax  $  74,493.89 

Taxable  Year  Ended  December  31, 1943 

Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 
Net  Income    Net  Income 

Net  income  as  disclosed  by  return $  61,827.03     $  66,670.04 

Unallowable  deductions  and  additional  income : 

(a)  Income  from  partnership 157,689.23       157,689.23 

Total    $219,516.26     $224,359.27 

Nontaxable  income  and  additional  deductions : 

(b)  Contributions  981.08 

Net  income  adjusted $218,535.18     $224,359.27 

Explanation  of  Adjustments 

(a)  It  has  been  determined  from  an  examination  of  the  1943 
return  filed  by  the  partnership,  Alaska  Junk  Co.,  that  your  dis- 
tributive share  of  the  income  of  that  partnership  was  $224,203.15. 
Reported  on  the  return  $66,513.92.  Additional  income  from  part- 
nership, $157,689.23. 

(b)  It  has  been  determined  that  your  share  of  contributions 
made  by  the  partnership,  Alaska  Junk  Co.,  is  $1,962.16.  Deducted 
on  the  return,  $981.08.  Additional  deduction  allowed,  $981.08. 
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Computation  of  Income  and  Victory  Tax 

Income  tax  net  income,  adjusted $218,535.18 

Less :  Personal  exemption 1,200.00 

Surtax  net  income $217,335.18 

Less :  Earned  income  credit 1,400.00 


Balance  subject  to  normal  tax $215,935.18 

Normal  tax  at  6%  on  $215,935.18 $  12,956.11 

Surtax  on  $217,335.18 153,354.85 


Total  income  tax 166,310.96 

Victory  tax  net  income  adjusted $224,359.27 

Less:  Specific  exemption 624.00 


Income  subject  to  victory  tax $223,735.27 


Victory  tax  before  credit,  5%  of 

$223,735.27   11,186.76 

Less :  Victory  tax  credit 500.00 


Net  victory  tax 10,686.76 


Net  income  tax  and  victory  tax $176,997.72 


Income  tax  for  1942 $  74,493.89 


Amount  of  net  income  tax  and  victory  tax $176,997.72 

Forgiveness  feature : 

(a)  Amount  of  Income  tax  for  1942....$  74,493.89 

(b)  Amount  forgiven  (34  of  (a)  )  ....     55,870.42 


(c)  Amount  forgiven  18,623.47 


Total  income  and  victory  tax  liability $195,621.19 

Income  and  victory  tax  liability  disclosed  by 

return  Account  No.  353531 44,576.74 


Deficiency  of  income  tax $151,044,45 

Received  and  filed  T.C.U.S.  May  26, 1947. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Charles  Oliphant,  Acting 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
for  answer  to  the  petition  filed  herein,  admits,  de- 
nies and  alleges  as  follows: 

I.  Admits  the  allegations  contained  in  paragraph 
I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are, 
in  part,  income  taxes  for  the  calendar  years  1942 
and  1943,  and  that  the  amount  of  tax  so  in  con- 
troversy is,  to  wit:  $151,044.45.  Denies  the  remain- 
ing allegations  contained  in  paragraph  III  of  the 
petition.  Alleges  that  said  amount  of,  to  wit: 
$151,044.45,  consists,  in  part,  of  victory  tax  for  the 
year  1943,  and  that  by  reason  of  the  forgiveness 
feature  of  section  6  of  the  Current  Tax  Payment 
Act  of  1943,  he,  the  Commissioner,  had  determined 
a  deficiency  in  income  and  victory  tax  only  for  the 
year  1943. 

IV(a)  to  (d),  inclusive.  Denies  that  he  erred  in 
his  determination  of  the  deficiency  as  shown  by  the 
notice  of  deficiency  from  which  petitioner's  appeal 
is  taken.  Specifically  denies  that  he  erred  in  the 
manner  and  form  as  alleged  in  paragraph  IY(a) 
to  (d),  inclusive,  of  the  petition. 
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V(a).  Denies  the  allegations  contained  in  para- 
graph V(a)  of  the  petition. 

(b)  Admits  his  refusal  to  recognize  that  Rose 
Schnitzer  and  Jennie  Wolf  were  partners  in  said 
business  in  the  calendar  years  1942  and  1943.  De- 
nies the  remaining  allegations  contained  in  para- 
graph V(b)  of  the  petition. 

(c)  Admits  that  petitioner  and  Rose  Schnitzer 
were  intermarried,  and  noAv  are,  and  ever  since  have 
been,  husband  and  wife.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  w^hich 
to  form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  remaining  allegations  contained  in  para- 
graph V(c)  of  the  petition. 

(d)  to  (h),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  ujoon  the  basis  of  which 
to  form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  Y(d) 
to  (h),  inclusive,  of  the  petition. 

(i)  to  (m),  inclusive.  Denies  the  allegations  con- 
tained in  paragraph  Y(i)  to  (m),  inclusive,  of  the 
petition. 

(n)  For  lack  of  sufficient  information  or  knowl- 
edge upon  the  basis  of  which  to  form  a  belief  as  to 
the  truth  or  falsity  thereof,  denies  the  allegations 
contained  in  paragraph  V(n)  of  the  petition. 

(o)  For  lack  of  sufficient  information  or  knowl- 
edge upon  the  basis  of  which  to  form  a  belief  as  to 
the  truth  or  falsity  thereof,  denies  the  allegations 
contained  in  paragraph  V(o)  of  the  petition.  Spe- 
cifically denies  that  Rose  Schnitzer  and  Jennie  Wolf 
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were  partners  in  the  business  known  an'd  carried 
on  under  the  name  of  the  Alaska  Junk  Company. 

(p)  to  (w),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  V(p) 
to  (w),  inclusive,  of  the  petition. 

(x)  Denies  the  allegations  contained  in  para- 
graph V(x)  of  the  petition. 

(y)  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  capital  invest- 
ment. Denies  the  remaining  allegations  contained 
in  i^aragraph  V(y)  of  the  petition. 

VI.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition, 
not  hereinbefore  specifically  admitted,  qualified,  or 
denied. 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination of  deficiency  be  approved. 

/s/  CHARLES  OLIPHANT,  JHP, 
Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGO, 
R.  O.  HARLESS, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.,  August  7,  1947. 
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[Title  of 'Tax  Court  and  Cause.] 

MOTION  AND   ORDER   TO 
AMEND  PETITION 

Comes  now  the  petitioner  in  the  above  entitled 
cause  by  Robt.  T.  Jacob,  his  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  his  petition  by  adding  to  paragraph  V  of 
said  petition  immediately  after  sub-paragraph  (m) 
of  paragraph  V  a  sub-paragraph  to  be  designated 
(m.l)  in  form  and  substance  as  follows: 

(m.l)  During  the  year  1944  the  petitioner  insti- 
tuted proceedings  in  the  Tax  Court  of  the  United 
States  against  the  Commissioner  of  Internal  Rev- 
enue by  filing  in  said  court  a  petition  docket  number 
6264,  appealing  from  a  purported  deficiency  in  in- 
come taxes  for  the  calendar  year  1941,  in  which 
petition  the  petitioner,  among  other  things,  alleged : 

'^(a)  Petitioner  is  a  member  of  the  partnership 
of  Alaska  Junk  Company,  which  said  partnership 
is  composed  of  four  individuals,  H.  J.  AVolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each 
owning  a  one-fourth  interest  therein." 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  said  petition  in  said  court  and  in  his 
answer  admitted  the  above  quoted  allegation.  Docket 
numbers  6262,  6263  and  6265  were  similar  proceed- 
ings instituted  respectively  by  Harry  J.  Wolf,  Jen- 
nie Wolf  and  Rose  Schnitzer,  and  in  the  petitions 
in  each  of  these  dockets  there  was  an  allegation 
similar  to  the  one  above  quoted,  and  in  the  answer 
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to  each  said  petition  the  Commissioner  admitted 
said  allegation.  Thereafter  the  said  proceeding- 
docket  number  6264,  and  the  related  dockets  6262, 
6263  and  6265  were  consolidated  for  trial  and  tried 
by  the  said  Tax  Court  of  the  United  States,  and  on 
or  about  the  23rd  day  of  December,  1946,  the  said 
Tax  Court  of  the  United  States  made  and  entered 
findings  of  fact  and  its  opinion,  in  which  findings 
of  fact  the  said  court  found: 

"The  petitioners  are  husbands  and  wives  and 
members  of  a  co-partnership,  doing  business  under 
the  firm  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  petitioner  had  a  one- 
fourth  interest  in  the  firm.  They  filed  individual 
income  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

"The  partnership,  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf  and 
S.  Schnitzer,  in  1911.  Its  business  was  the  buying 
and  selling  of  all  sorts  of  salvage  metals  and  ma- 
terials. The  original  partnership  continued  until 
1925  or  1926  when  the  wives  of  the  partners,  peti- 
tioners Jennie  Wolf  and  Rose  Schnitzer,  were  taken 
into  the  firm.  That  partnership  is  still  in  existence 
except  that  petitioner  Jennie  Wolf,  the  wife  of  H.  J. 
Wolf,  died  in  April  1945." 

On  or  about  the  24th  day  of  September,  1946,  the 
said  Court  entered  its  decisions  in  each  of  the  said 
causes  and  each  of  the  said  decisions,  less  formal 
parts,  date,  seal  and  signature,  is  as  follows: 

"Pursuant  to  the  determination  of  the  Court,  as 
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set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  Sept.  23,  1946,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income  tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6264  was 
a  fuial  adjudication  in  favor  of  the  petitioner  and 
against  the  Commissioner  of  Internal  Revenue. 
Petitioner  is  named  in  said  docket  6264  as  S. 
Schnitzer.  The  interest  of  the  petitioner.  Rose 
Schnitzer,  Harry  J.  Wolf  and  Jennie  Wolf  in  said 
Alaska  Junk  Company  were  exactly  the  same  in  the 
calendar  years  1942  and  1943  as  in  the  year  1941, 
and  the  fact  that  each  of  the  said  persons  has  said 
interests  in  said  partnership  during  said  years  has 
become  res  judicata  and  the  Respondent  ought  to 
be  and  is  estopped  to  deny  the  same. 

/s/  ROBT  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10, 1948.  Luther  A.  Johnson,  Judge. 

Filed  T.C.U.S.  June  10,  1948. 

Copy  served  N.A.L. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  amendment  to 
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petition  filed  by  the  above-named  petitioner  admits 
and  denies  as  follows: 

V-(m.l)  Admits  the  allegations  contained  in 
subparagraph  (m.l)  of  paragraph  V  of  the  petition 
except  that  it  is  denied  that  the  findings  and  de- 
cision in  Docket  6264  was  a  final  adjudication  in 
favor  of  the  petitioner  and  against  the  Commis- 
sioner of  Internal  Revenue ;  that  the  interest  of  the 
petitioner,  Rose  Schnitzer,  Harry  J.  Wolf  and 
Jennie  Wolf  in  said  Alaska  Junk  Company  were 
exactly  the  same  in  the  calendar  years  1942  and 
1943  as  in  the  year  1941,  and  the  fact  that  each  of 
the  said  persons  has  said  interests  in  said  partner- 
ship during  said  years  has  become  res  judicata  and 
the  resjiondent  ought  to  be  and  is  estopped  to  deny 
the  same. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 
LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.  July  28,  1948. 

Served  July  29,  1948. 
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13  T.  C.  No.  8 
The  Tax  Court  of  the  United  States 
Docket  Nos.  14208,  14209,  14278,  14279,  14280,  14372 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  the  Executor  of  said 
Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MONTE  L.  WOLF, 

Petitioner, 

•  vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


CHARLOTTE  C.  COHON, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Promulgated  July  14,  1949. 

FINDINGS  OF  FACT  AND  OPINION 

Two  individuals,  engaged  for  many  years  in  the 
junk  business,  signed  a  partnership  agreement  in 
1928,  giving  to  the  wife  of  each  a  one-fourth  inter- 
est. When  the  husbands  began  the  junk  business 
in  a  humble  way,  the  wives'  dowries  in  part  sup- 
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plied  capital,  and  the  wives  also  gave  assistance  by 
services.  As  the  business  expanded  into  a  large  and 
profitable  enterprise,  the  wives  were  constantly  con- 
sulted about  policy ;  the  husbands  deferred  to  their 
judgment  in  business  matters,  and  they  participated 
fully  and  often  decisively  in  important  decisions. 
For  1941  the  four  spouses  successfully  contested  tax 
deficiencies  which  the  Commissioner  had  determined 
against  them  by  disallowing  as  excessive  a  part  of 
the  salaries  paid  by  the  partnership  to  family  mem- 
bers, and  in  its  report  this  Court  made  a  finding 
that  the  four  were  conducting  business  as  partners, 
as  alleged  by  them  and  admitted  by  the  Commis- 
sioner. For  1942  and  1943  the  Commissioner  de- 
termined that  the  wives  were  not  recognizable  as 
partners  for  tax  purposes. 

1.  The  status  of  the  wives  as  partners  recog- 
nizable for  tax  purposes,  held,  not  res  judicata  by 
virtue  of  the  decision  in  the  prior  proceeding,  and 
as  the  question  was  not  there  put  in  issue,  the  Com- 
missioner is  not  collaterally  estopped  to  raise  it 
here.    Commissioner  v.  Sunnen,  333  U.  S.  591. 

2.  On  the  evidence,  held,  that  the  wives  are 
recognizable  for  tax  purposes  as  members  of  the 
partnership. 

The  partnership  and  the  son  of  a  partner  in  and 
after  1941  made  numerous  advances  on  open  account 
to  a  corporation  organized  with  an  authorized  capi- 
tal of  a  quarter  of  a  million  dollars  to  erect  and 
operate  a  steel  mill.  The  corporation  issued  its 
shares  to  the  son,  the  partners  and  their  wives,  and 
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in  March  1943,  when  advances  aggregated  about 
three-quarters  of  a  million  dollars,  entries  were 
made  on  the  books  of  the  partnership  and  of  the 
son's  business  crediting  $187,800  to  payment  for 
the  shares  issued,  which  were  of  that  par  value; 
about  a  quarter  of  a  million  dollars  to  payment  for 
corporate  bonds  issued  in  that  amount,  and  the  re- 
mainder was  carried  on  open  accounts  receivable 
by  the  partnership  and  son  and  on  corresponding- 
open  accounts  jDayable  by  the  corporation.  Under 
a  contract  with  RFC  the  corporation  was  forbidden 
to  make  any  payments  (except  salary)  to  the  stock- 
holders mitil  a  $700,000  RFC  loan  should  be  paid 
oif  by  it,  and  the  stockholders  agreed  among  them- 
selves that  the  son,  who  held  one-third  of  the  shares, 
was  to  bear  one-third  of  any  total  losses  from  the 
venture,  and  the  partnership,  two-thirds.  The  cor- 
poration was  unsuccessful  and  in  November  1943 
the  stockholders  sold  their  shares  at  one  cent  each 
and  about  $300,000  of  the  open  accounts  was  written 
off  as  worthless.  By  contribution  from  the  son  the 
partnership's  share  of  this  loss  was  reduced  to 
about  $200,000. 

On  the  evidence,  held,  that  the  advances  consti- 
tuted contributions  to  capital,  and  the  partnership's 
loss  is  hence  not  deductible  as  a  bad  debt. 

Robt.  T.  Jacob,  Esq.,  and  Randall  S.  Jones,  Esq., 
for  the  j)etitioners. 

Leonard  A.  Marcussen,  Esq.,  for  the  resi3ondent. 

The  Commissioner  determined  a  1943  income  tax 
deficiency  of  $151,044.45  against  Sam  Schnitzer;  of 
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$151,049.05  against  Harry  J.  Wolf,  now  deceased; 
and  of  $42,273.99  against  the  estate  of  Jennie  Wolf, 
deceased.  He  determined  further  that  Monte  L. 
Wolf,  Blossom  M.  Goldstein  and  Charlotte  C.  Cohon 
are  liable  for  the  deficiency  of  Jennie  Wolf's  estate 
as  transferees  of  all  the  estate's  assets.  The  defic- 
iencies determined  against  Sam  Schnitzer  and 
Harry  J.  Wolf,  deceased,  resulted  from  the  inclu- 
sion in  each  one 's  income  of  one-fourth  of  the  profits 
of  a  partnership,  which  fourth  had  been  reported 
by  their  respective  wives  as  partners.  The  deficiency 
against  the  estate  of  Jennie  Wolf  resulted  from  an 
alternative  determination  that  she  was  recognizable 
as  a  partner.  In  all  three  determinations  the  dis- 
tributable shares  of  partnership  profits  were  in- 
creased by  disallowance  of  a  bad  debt  deduction 
claimed  by  the  partnership  on  account  of  the  worth- 
lessness  of  advances  made  by  it  to  a  corporation  in 
which  Sam  Schnitzer,  Harry  J.  Wolf  and  their 
wives  were  stockholders.  Petitioners  contend  that 
the  wives  were  bona  fide  members  of  the  partner- 
ship and  recognizable  as  such  for  tax  purposes ;  that 
the  partnership's  advances  to  the  corporation  were 
loans,  not  contributions  to  capital,  as  respondent 
contends,  and  the  part  of  them  which  became  worth- 
less and  was  written  off  in  1943  is  deductible  as  a 
bad  debt. 

Findings  of  Fact 

Sam  Schnitzer,  petitioner  in  Docket  No.  14208, 
and  Harry  J.  Wolf,  deceased,  residents  of  Portland, 
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Oregon,  in  1942  and  1943,  prepared  their  income 
tax  returns  for  those  years  on  the  cash  basis  and 
filed  them  with  the  collector  of  internal  revenue  for 
the  district  of  Oregon.  Harry  J.  Wolf  died  on 
February  6,  1948,  and  his  son,  Monte  L.  Wolf,  is 
executor  of  his  estate,  petitioner  in  Docket  No. 
14209.  Monte  L.  Wolf  is  also  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of 
Jennie  Wolf,  deceased,  petitioner  in  Docket  No. 
14372.  Jennie  Wolf,  wife  of  Harry  J.  Wolf, 
died  on  April  8,  1945,  a  resident  of  Portland,  and 
the  owner  of  property  in  excess  of  the  deficiencies 
in  tax  asserted  against  her.  She  filed  her  income 
tax  returns,  prepared  on  the  cash  basis,  for  1942  and 
1943  with  the  collector  of  internal  revenue  for  the 
district  of  Oregon.  Monte  L.  Wolf,  Blossom  M. 
Goldstein  and  Charlotte  C.  Cohon,  petitioners  in 
Docket  Nos.  14278,  14279  and  14280,  also  residents 
of  Portland,  are  children  of  Harry  J.  and  Jennie 
Wolf,  and  received,  as  distributees  of  the  residue  of 
Jeimie  Wolf's  estate,  assets  of  a  fair  market  value 
of  $22,923.09,  $23,855.57  and  $24,112.08,  respectively. 
The  distribution  of  these  assets  left  the  estate  with- 
out means  to  pay  taxes,  and  these  petitioners  became 
thereby  liable  as  transferees  for  any  deficiency  in 
tax  of  the  transferror  estate  to  the  extent  of  the 
value  of  property  received  by  each. 

During  the  years  1942  and  1943  Sam  Schnitzer 
and  Harry  J.  Wolf  were  active  in  the  operation  of 
the  Alaska  Junk  Co.  (hereafter  called  Alaska 
Junk),  a  partnership  engaged  in  the  business  of 
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buying,  selling  and  generally  dealing  in  junk,  pipe, 
tools,  machinery,  hardware,  scrap  and  other  metal 
products  in  Portland.  Its  books  were  kept  on  an 
accrual  basis,  and  i^artnership  returns,  prepared  on 
that  basis,  were  filed  for  it  in  1942  and  1943  with 
the  collector  of  internal  revenue  for  the  district  of 
Oregon.  On  these  returns  Sam  Schnitzer  and  his 
wife,  Rose  Schnitzer,  Harry  J.  Wolf  and  his  wife, 
Jennie  Wolf,  were  listed  as  the  partners,  and  a 
share  of  profits  was  reported  as  distributable  to 
each. 

Wolf  and  his  wife  were  married  at  Portland  in 
1906.  Both  were  born  abroad,  but  the  wife  had  been 
educated  in  this  country  and  spoke  fluent  English. 
Wolf  did  not.  Her  father  was  engaged  in  the  junk 
business  and  employed  Wolf  as  an  assistant,  but 
Wolf  was  unhappy  in  his  work  because  his  handicap 
exposed  him  to  ridicule.  He  remained  with  his 
father-in-law  long  enough  to  know  the  various 
metals,  and  as  his  wife  was  familiar  with  the  jmik 
business,  they  decided  to  operate  independently.  She 
had  brought  a  dowry  of  about  $1,000,  and  with  this 
Wolf  purchased  a  horse  and  wagon,  and  began  to 
collect  scrap  metal  in  rural  areas  on  trills  that 
sometimes  lasted  two  weeks  or  more.  This  scrap  was 
stored  in  the  basement  of  their  home,  and  his  wife 
took  customers'  calls,  kept  records,  and  performed 
those  duties  of  the  business  which  required  writing. 
Schnitzer  and  his  wife  were  also  born  abroad.  She 
brought  the  customary  dowry,  and  Schnitzer  began 
to  buy  and  sell  scrap  metal  also,  developing  a  busi- 
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iiess  in  a  petty  way  with  his  wife's  aid.  About  1911 
Wolf  and  Schnitzel*  began  working  together  in  the 
junk  business,  Wolf  contributing  his  horse  and 
wagon  and  some  machinery  and  Sclmitzer  providing 
about  $1,000  capital.  In  February,  1912,  they  and 
S.  Horwitz  organized  a  corporation  to  engage  in 
the  junk  business,  and  one  share  of  $1,000  par  value 
was  issued  to  each  of  the  three.  Because  of  differ- 
ences with  Horwitz  the  corporation  was  dissolved 
the  following  April.  Thereafter  Wolf  and  Schnitzer 
jointly  operated  a  junk  business  without  any  formal 
agreement,  and  developed  it  into  a  large  and  profit- 
able enterprise.  The  two  families  were  on  intimate 
terms  during  the  ensuing  years,  and  there  were 
daily  discussions  of  business  problems  and  policies 
by  the  four  at  one  or  the  other's  home  or  at  the 
business  office.  In  these  conferences  the  wives  took 
an  active  part,  especially  Jennie  Wolf,  whose  busi- 
ness acumen  was  respected  by  both  husbands. 

On  January  3,  1928,  the  four  spouses  entered 
into  a  written  agreement  which  recited  that  the  two 
husbands  "in  consideration  of  love  and  affection 
*  *  *  desire  to  admit"  the  two  wives  "as  co-part- 
ners" in  the  business  of  buying  and  selling  machin- 
ery, iron  and  iron  products,  which  "S.  Schnitzer 
and  H.  J.  Wolf  have  heretofore  carried  on  *  *  * 
under  the  names  of  Alaska  Jimk  Company  and 
Schnitzer-Wolf  Machinery  Company."  It  was  then 
agreed  that  the  two  husbands  "assign,  sell  and  trans- 
fer" to  their  respective  wives  a  one-fourth  interest 
in  the  bvisiness;  that  the  husbands   carry   on   the 
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business  in  the  same  manner  as  before;  that  active 
management  and  control  be  vested  in  them  and  that 
they  have  the  exclusive  right  to  enter  into  contracts, 
to  obligate  the  partnership  on  notes,  bills  and  or- 
ders; to  sign  all  checks,  and  to  determine  all  ques- 
tions of  management  and  policy.  The  interest  of 
each  partner  was  fixed  as  one-fourth;  each  was  to 
be  allowed  to  draw  weekly  wages  for  services,  and 
after  deduction  of  these  wages  and  other  business 
expenses,  the  resulting  net  profits  were  to  be  divided 
equally  by  the  four  and  losses  were  to  be  so  borne 
The  four  immediately  signed  and  publicly  recorded 
an  Assumed  Name  Certificate  to  do  business  as  the 
Alaska  Junk  ComiDany.  Books  were  opened,  and  a 
capital  accomit  was  set  up  for  the  four. 

Thereafter  withdrawals  were  made  by  each  hus- 
band and  charged  to  a  drawing  account  in  his  name. 
The  husband's  withdraw^als  included  money  used 
for  household  expenses,  and  the  partnership  paid 
directly  some  domestic  bills,  the  amount  being 
charged  to  the  debtor  husband's  account.  Later  a 
drawing  account  was  set  up  for  each  wife,  but  the 
wives'  drawing  accomits  were  charged  only  with 
their  income  taxes,  which  the  partnership  paid,  and 
the  wives  never  made  any  direct  withdrawals. 
Undrawn  profits  were  left  in  the  business,  and  at 
the  end  of  the  year  the  drawing  accounts  of  spouses 
were  consolidated  and  if  one  family  had  drawn 
more  than  the  other,  the  excess  was  charged  to  the 
excess  drawer  husband's  account.  Undrawn  profits 
were  then  credited  to  capital  account.    As  the  two 
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families  lived  frugally,  a  substantial  amount  of 
profits  was  accumulated  over  the  years  and  used  in 
the  business.  Each  husband  was  paid  a  salary  of 
$10,000  a  year  for  his  services  in  1938  and  there- 
after. Constant  conferences  between  the  four  spouses 
were  continued.  The  wives  kept  in  close  touch  with 
all  phases  of  the  business,  and  no  important  de- 
cision was  reached  without  their  participation.  Pro- 
posals for  several  new  enterprises  were  dropped  be- 
cause of  their  opposition,  and  other  ventures  were 
undertaken  only  after  their  approval.  They  ren- 
dered vital  services  to  the  j)artnership  in  1942,  1943 
and  preceding  years,  and  their  dowries  constituted 
a  material  capital  factor  in  the  original  launching 
of  a  junk  business  by  each  husband. 

Prior  to  1928  Wolf  and  wife  and  Schnitzer  and 
wife  did  not  file  separate  income  tax  returns.  Since 
1928  profits  of  the  business  have  been  reported  on 
partnership  returns  which  indicated  one-fourth  as 
the  share  distributable  to  each  of  the  four,  and  each 
has  reported  the  share  on  a  separate  return.  A 
copy  of  the  partnership  agreement  was  furnished 
an  examining  revenue  agent  prior  to  1931,  and  the 
Commissioner  accepted  the  returns  as  correctly  re- 
porting the  partnership's  members  and  interests 
until  1942.  In  1938  and  subsequent  years  the  dis- 
tributable shares  have  been  computed  to  reflect  $10,- 
000  more  for  each  husband. 

Accepting  the  partnership  return,  the  Commis- 
sioner increased  the  distributable  profits  reported 
for  1941  by  disallowing  as  excessive  compensation 
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a  bonus  of  $10,000  each  paid  to  a  son  and  son-in-law 
of  Schnitzer  and  to  a  son  and  son-in-law  of  Wolf, 
who  were  employed  in  the  business  in  that  year. 
Schnitzer  and  wife  and  A¥olf  and  wife  each  filed 
a  petition  with  this  Court,  Docket  Nos.  6262-5,  con- 
testing the  determined  increase  in  distributable  in- 
come and  the  tax  thereon,  which  resulted  from  the 
change,  and  assigning  as  error  the  Commissioner's 
disallowance  of  "certain  salaries  paid  by  the  Alaska 
Junk  Company."  Each  petitioner  alleged  that  he 
was  "a  member  of  the  partnership  of  Alaska  Junk 
Company,  which  said  partnership  is  composed  of 
four  individuals,  H.  J.  Wolf,  Mrs.  J.  Wolf,  S. 
Schnitzer  and  Mrs.  R.  Schnitzer;  each  owning  a 
one-fourth  interest  therein."  Respondent  admitted 
the  allegation  in  his  answers,  and  this  Court  found 
it  as  a  fact.  It  also  found  that  the  partnership  was 
originally  organized  in  1911  by  Wolf  and  Schnitzer. 
After  stating  that  the  only  issue  was  the  "purely 
fact  question"  of  "the  reasonableness  of  salaries 
paid  to  the  four  sons  and  sons-in-law,"  the  Court 
decided  that  the  amounts  paid  were  reasonable  and 
reversed  the  Commissioner's  determinations  by  de- 
cision entered  September  24,  1946. 

As  Alaska  Junk  expanded  its  activities  and  grew 
in  financial  strength,  it  occasionally  made  loans  or 
advances  to  customers  in  the  expectation  of  main- 
taining or  increasing  its  trade.  These  advances  were 
made  some  times  when  the  customer  was  indebted 
to  it  for  goods  and  were  charged  to  his  open  ac- 
count.   The  books  indicate  such  advances  aggregat- 
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ing  $1,600  to  M.  Turn;  $4,479.63  to  Mimce  &  Ped- 
rante;  $1,510  to  R.  Peclrante;  $2,750  to  Emil  Ny- 
berg ;  $4,500  to  the  Marshfield  Bargain  House ;  $8,- 
000  to  the  Medford  Bargain  House,  and  $1,971.08  to 
various  others.  All  of  these  customers  bought  scrap 
and  sold  it  to  Alaska  Junk  or  hauled  scrap  for 
Alaska  Junk,  and  most  of  the  advances  were  repaid 
by  cash  or  by  credit  for  scrap  supplied.  Some  were 
not  repaid. 

Alaska  Junk  also  made  very  large  advances  to 
enterprises  in  which  members  of  the  Wolf  and 
Schnitzer  families  were  interested.  Schnitzer's  son, 
Morris,  individually  operated  a  scrap  business  under 
the  assumed  name  of  Schnitzer  Steel  Products  Co. 
Between  July,  1936,  and  March,  1948,  Alaska  Junk 
made  to  him  cash  advances  aggregating  $119,020.99, 
of  which  $17,517.37  was  repaid  in  cash  and  the  rest 
in  scrap.  In  1939  Wolf,  Schnitzer  and  their  wives 
organized  the  Central  Supply  Co.  as  a  wholesale 
dealer  in  plumbing  and  electric  goods.  The  or- 
ganizers, in  payment  for  its  capital  stock,  placed 
$50,000  to  its  credit  in  an  ac<30unt  with  Alaska  Junk, 
and  Alaska  Junk  thereafter  made  to  it  aggregate 
cash  advances  of  $15,500,  and  also  sold  it  goods. 
Charges  to  the  account  have  been  paid.  In  1939 
Wolf,  Schnitzer  and  their  wives  and  Morris  Sch- 
nitzer incorporated  Industrial  Air  Products  Co.  for 
the  manufacture  of  oxygen  and  acetylene.  Alaska 
Junk  was  charged  with  the  amount  of  the  stock 
.subscription;  thereafter  made  cash  advances  ag- 
gregating $94,427.03,  and  has  sold  merchandise  to 
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the  company.  Repayment  has  been  made.  In  1940 
Wolf,  Schnitzer  and  their  wives  and  one  Shea  or- 
ganized Phimbing  and  Heating  Sales  Co.  Alaska 
Junk  again  advanced  the  money  for  its  capital; 
made  sales  to  it  and  purchases  from  it.  In  1941 
Alaska  Junk  and  Dulien  Steel  Products  Co.  formed 
the  Carlton  Coast  Railroad  Liquidators  as  a  joint 
venture  to  acquire  and  dismantle  a  logging  camp 
and  railroad  and  to  sell  the  salvaged  materials. 
Alaska  Junk  advanced  $27,525  for  the  venture; 
acquired  a  50  ppr  cent  participation,  and  has  re- 
ceived from  it  $134,649.94.  The  partnership  kept 
open  accounts  with  all  the  persons  and  firms  to 
whom  the  above  mentioned  advances  were  made, 
charging  to  such  accounts  all  cash  advanced  and 
merchandise  furnished,  and  crediting  them  with  pay- 
ments in  cash  or  in  goods  bought  by  it. 

On  June  4,  1941,  Morris  Schnitzer,  son  of  Sam 
Schnitzer,  organized  the  Oregon  Electric  Steel  Roll- 
ing Mills  (hereafter  called  Oregon  Steel)  as  an 
Oregon  corporation  with  an  authorized  capital  of 
$250,000,  represented  by  2,500  shares  of  stock  of 
a  par  value  of  $100  each.  Of  the  authorized  shares 
subscription  was  made  for  1,878  as  follows : 

Morris  Schnitzer  1,250  per  value  $125,100 

Sam  Schnitzer  3121/2       "       "  31,250 

Harry  J.  Wolf  3121/2       "       "  31,250 

Bernard  Levin  1           '»       "  lOO 

Louis  Schnitzer  1           "       »'  j_00 
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On  June  12,  1941,  one  share  was  issued  to  each 
of  the  five  subscribers;  on  August  4,  one  share  was 
issued  to  L.  N.  Rosenbaum,  and  on  February  10, 
1942,  1,251  shares  were  issued  to  Morris  Schnitzer; 
3121/2  to  Sam  Schnitzer  and  3121/2  to  Harry  J.  Wolf. 
On  February  10,  1942,  Sam  Schnitzer  and  Wolf 
surrendered  their  312V2  share  certificates  and  four 
new  certificates  for  156i/|^  shares  each  were  issued 
to  each  of  them  and  their  wives.  There  were  also 
changes  in  the  holders  of  one  share. 

Oregon  Steel  was  organized  to  erect  and  operate 
a  rolling  mill  for  the  manufacture  of  steel  products. 
Its  stockholders  planned  to  melt  down  and  use  scrap 
metal,  which  in  1941  was  being  sold  in  Portland  at 
$1.50  to  $2  a  ton  less  than  in  Seattle,  and  on  the 
basis  of  engineers'  production  estimates  expected 
the  earnings  eventually  to  reach  $50,000  or  more  a 
month.  Morris  Schnitzer,  with  whom  the  idea 
originated,  was  made  president  and  general  man- 
ager. He  had  been  engaged  for  some  years  in  the 
purchase  and  sale  of  new  and  used  iron,  steel,  tools 
and  machinery  in  Portland  under  the  trade  name  of 
Schnitzer  Steel  Products  Co. ;  had  had  considerable 
experience  in  salvage  enterprises  in  various  parts  of 
the  country,  and  had  studied  engineering  and  busi- 
ness administration  at  the  University  of  Washing- 
ton. He  was  active  in  seeking  capital  for  Oregon 
Steel,  in  getting  engineering  advice  and  trade  in- 
formation, and  in  procuring  materials  and  the  neces- 
sary priorities.  He  consulted  various  steel  men  and 
jobbers,  arranging  outlets  for  prospective  products. 
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jobbers,  arranging  outlets  for  prospective  products, 
and  made  numerous  business  trips  to  New  York  and 
Washington.  He  experienced  great  difficulties  in 
getting  the  enterprise  started,  and  actual  construc- 
tion of  the  mill  did  not  begin  until  November,  1942. 
Sam  Schnitzer,  the  vice  president,  and  Harry  J. 
Wolf,  the  secretary,  also  rendered  services.  The 
corporation's  board  of  directors  was  composed  of 
Morris,  Sam  and  Rose  Schnitzer  and  Harry  J.  and 
Jennie  Wolf.  None  of  them  had  had  any  experience 
in  steel  production. 

From  October  1941  Alaska  Junk  made  numerous 
advances  of  cash  to  Oregon  Steel;  supplied  it  with 
goods  of  various  kinds  at  cost  and  paid  bills  for  it. 
The  amounts  of  cash  advance,  the  bills  paid  and 
value  of  the  goods  furnished  were  charged  to  its 
open  accomit  with  Alaska  Junk.  As  Alaska  Junk 
had  less  than  $10,000  cash  normally  on  hand,  it 
often  made  bank  loans  to  provide  cash  advances. 
Morris  Schnitzer  likewise  advanced  cash,  paid  bills 
and  supplied  goods,  and  these  amounts,  together 
with  the  expenses  of  his  business  trips,  were 
charged  to  the  corporations  account  with  Schnitzer 
Steel  Products  Co.  Nearly  all  of  the  advances  were 
for  plant  and  equipment  but  after  operations  began 
$9,460  in  scrap  was  furnished  by  Alaska  Jimk.  All 
of  the  foregoing  charges  were  reflected  by  corre- 
sponding credits  to  the  accounts  of  Alaska  Junk 
and  Schnitzer  Steel  Products  Co.  on  the  corpora- 
tion's books.  On  November  30,  1942,  the  corpora- 
tion's account  with  Alaska  Junk  showed  a  debit 
balance  of  $299,069.70  and  its  account  with   Sch- 
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nitzer  Steel  Products  Co.,  a  debit  balance  of  $138,- 
984.11.  On  an  office  memorandum  Sam  Schnitzer 
referred  to  those  advances  as  "contributed  capital." 

During-  1941  Morris  Schnitzer  made  numerous 
attempts  to  procure  outside  capital.  In  June  ho  be- 
sought New  York  investment  banking  houses  to 
make  a  public  offering  of- Oregon  Steel's  stock,  but 
they  declined  on  the  grounds  that  no  prox^er  engi- 
neering reports  had  been  submitted  and  the  organ- 
izers lacked  adequate  experience.  The  Commercial 
Credit  Corporation  refused  to  make  a  loan  because 
they  deemed  the  $250,000  authorized  capital  too 
small.  For  the  same  reasons  the  Bank  of  America 
refused  a  loan  in  November  1941.  The  Bank  of 
Portland  refused  a  loan  in  April  1942,  despite  oral 
assurances  by  the  corporation's  officers  that  $1,000- 
000  would  be  invested  in  the  plant  and  more  would 
be  available  for  working  capital.  In  October  1941 
the  corporation  filed  application  with  the  Recon- 
struction Finance  Corporation  for  a  loan  of 
$600,000  and  employed  the  engineering  firm  of  Mac- 
Donald  Bros.,  Inc.,  to  make  a  survey  and  report  on 
the  necessary  investment  and  probable  operating 
costs.  On  this  application  Morris  Schnitzer,  sign- 
ing as  president,  stated  that  the  corporation  pro- 
posed to  expend  $550,000  of  the  |)roceeds  on  build- 
ings and  equipment  and  $50,000  on  raw  materials, 
brick,  manganeses,  scrap,  etc.  He  estimated  that 
the  plant  would  cost  $890,000;  stated  that  capital 
was  then  $187,700  but  added : 

We  expect  to  increase  the  capital  of  this  corpora- 
tion shortly.    Additional  stock  will  be  taken  by  S. 
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Sehnitzer  and  J.  Wolf  to  equal  that  of  M.  Schnit- 
zer. 

Oil  the  MacDonald  report,  filed  with  the  RFC 
on  November  10,  1941,  cost  of  the  mill  and  equip- 
ment was  put  at  $987,035,  exclusive  of  engineering, 
legal,  traveling  and  organization  expenses.  Organ- 
ization expenses  were  given  as  $65,000. 

The  RFC  was  not  satisfied  with  the  MacDonald 
report,  and  a  second  was  submitted  from  another 
engineer,  who  estimated  that  the  mill  would  cost 
$1,050,000.  On  April  2,  1942,  the  executive  commit- 
tee of  the  RFC  approved  the  loan,  subject  to  listed 
conditions.  After  several  changes  had  been  made 
in  the  conditions,  Sam  Sehnitzer  and  Wolf,  as  part- 
ners of  Alaska  Junk,  wrote  RFC  on  December  1, 
1942,  that  cost  of  the  mill  might  exceed  $1,200,000 
and  that  Alaska  Junk  would  furnish  any  necessary 
money  in  excess  thereof  to  complete  the  project  if 
RFC  would  lend  an  additional  $100,000.  On  De- 
cember 4,  1942,  RFC  approved  a  loan  of  $700,000, 
having  received  assurance  that  there  had  been  no 
change  in  the  borrower's  financial  condition  and 
business  prospects.  Oregon  Steel  gave  to  the  Fed- 
eral Reserve  Bank  of  San  Francisco  its  4  per  cent 
promissory  note  for  that  amount,  dated  December 
15,  1942,  payable  within  five  years  by  monthly  in- 
stallments of  $6,500  from  May  1,  1943,  and  by  an 
additional  annual  payment  sufficient  to  make  all 
payments  equal  to  50  per  cent  of  the  corporation's 
net  earnings  for  the  preceding  year.  The  note  was 
secured  by  a  duly  recorded  mortgage  on  the  cor- 
poration's  real   estate   and   the   plant   to   be   con- 
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structed  and  equipped  and  on  its  personal  property 
with  the  exception  of  cash,  receivables,  raw  mate- 
rials and  inventories.  Effective  supervisory  powers 
were  given  to  RFC  to  enforce  current  compliance 
with  the  terms. 

By  separate  agreement  Morris,  Sam  and  Rose 
Schnitzer  and  Harry  J.  and  Jennie  Wolf  individu- 
ally guaranteed  repayment  of  the  note,  and  bound 
themselves  to  supply  "additional  working  capital" 
in  amounts  deemed  satisfactory  by  FRC  as  long  as 
any  part  of  the  loan  should  remain  unpaid.  The 
corporation  bound  itself  to  limit  officers'  annual 
salaries  for  such  period  to  a  total  of  $25,000,  and 
to  pay  in  cash  no  more  than  $15,000.  In  an  instru- 
ment of  December  29,  1941,  the  corporation,  Morris 
Schnitzer  and  Alaska  Junk  recited  that  Morris 
Schnitzer  and  Alaska  Junk  had  already  contributed 
$138,984.11  and  $299,069.70,  respectively,  in  the  form 
of  cash  or  property  to  the  corporation ;  that : 

Such  contributions  by  stockholders  have,  as 
stated,  been  as  a  capital  investment,  and  in  no 
wise  as  outstanding  accounts  payable  by  Bor- 
rower, except  to  the  extent  that  Borrower's 
debenture  notes  may  be  issued  for  a  part  of 
such  contributions  or  capital  investment.     . 

And  the  stockholders  agreed  that  they  would  re- 
ceive in  payment  of  "all  such  capital  investments  so 
made"  only  the  common  stock  or  debenture  notes  of 
the  corporation  and  the  corporation  in  turn  cov- 
enanted to  make  payments  in  no  other  way.  The 
corporation  further  agreed  that  as  long  as  any  part 
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of  the  RFC  loan  should  remain  unpaid,  it  would 
not  issue  to  stockholders  any  preferred  stock  or  evi- 
dence of  indebtedness  except  debentures  on  a  pre- 
scribed form  "in  return  for  advances  made  or  to 
be  made  by  them."  The  prescribed  form  forbade 
payment  of  principal  or  interest  on  the  debentures 
until  full  repayment  of  the  RFC  loan.  These  condi- 
tions were  observed,  but  RFC  did  allow  reimburse- 
ment for  about  $114,519  of  subsequent  advances  for 
the  purchase  of  mill  equipment. 

While  the  final  terms  of  the  RFC  loan  were  being 
arranged.  Wolf  expressed  dissatisfaction  because 
Morris  Schnitzer,  holding  two-thirds  of  the  corpo- 
rate stock,  had  not  made  a  proportionate  part  of 
the  advances.  Costs  of  the  enterprise  had  already 
exceeded  anticipations,  and  Morris  was  financially 
unable  to  advance  more.  The  stockholders  entered 
into  negotiations  among  themselves  for  a  more  sat- 
isfactory distribution  of  interests.  They  reached  an 
agreement,  and  pursuant  thereto  the  corporate  di- 
i-ectors  authorized  issuance  of  debenture  bonds  for 
$250,000  on  terms  contemplated  by  the  understand- 
ing with  RFC.  On  January  12,  1943,  it  issued  such 
bonds  in  an  aggregate  of  $249,000  to  its  stockholders 
in  the  following  amounts: 

Morris  Schnitzer $75,000 

Sam  Schnitzer 44,000 

Rose  Schnitzer 43,000 

Harry  J.  Wolf 44,000 

Jennie  Wolf 43,000 
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These  bonds  bore  8  per  cent  interest  and  were  pay- 
able within  ten  years  of  issue,  but  no  payment  of 
interest  or  principal  could  be  made  while  any  bal- 
ance remained  due  on  the  corporation's  $700,000 
note  to  RFC. 

As  part  of  the  settlement  agreement  Morris 
Schnitzer  on  March  11,  1943,  surrendered  626  of  his 
1,251  shares  of  stock.  One  share  was  reissued  to 
Monte  L.  Wolf  and  the  remainder  to  Sam  Schnitzer 
and  wife  and  Harry  J.  Wolf  and  wife  so  that  the 
corporation's  1,878  outstanding  shares  were  there- 
after held  as  follows : 

Shares 

Morris  Schnitzer  625 

Sam  Schnitzer   3131/2 

Rose  Schnitzer 3121/2 

Harry  J.  Wolf 3131/2 

Jennie  Wolf  3121/2 

Monte  Wolf 1 

By  entries  of  March  31,  1943,  the  corporation 
charged  the  open  account  of  Schnitzer  Steel  Prod- 
ucts Co.  (Moii'is  Schnitzer)  with  $75,000  for  '^de- 
bentures issued"  and  with  $62,500  "to  offset  bal.  of 
stock  subscriptions  due  against  Ace.  Pay.,"  leaving 
a  credit  balance  of  $6,638.23  in  the  account.  By 
entries  of  the  same  date  it  charged  Alaska  Junk's 
open  account  with  $174,000  "to  record  debentures 
issued"  and  with  $124,900  "to  offset  bal.  of  stock 
subscriptions  due  against  Ace.  Pay.,"  leaving  a  bal- 
ance of  $315,095.41  in  that  account.    By  entries  of 
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July  14,  1943,  Alaska  Junk  credited  the  corpora- 
tion's account  by  corresponding  amounts,  specify- 
ing that  the  shares  and  bonds  had  been  issued  to 
Sam  and  Rose  Schnitzer  and  to  Harry  J.  and  Jen- 
nie Wolf  in  the  amounts  above  set  forth.  No  other 
shares  were  ever  issued  although  in  the  begimiing 
the  organizers  expected  to  issue  more  to  associate 
promoters. 

In  connection  with  the  bond  issue  and  stock  trans- 
fer Morris  Schnitzer  orally  agreed  with  Sam  and 
Rose  Schnitzer  and  Harry  J.  and  Jennie  Wolf  that 
he  would  bear  one-third  of  any  loss  that  might  result 
from  the  total  amounts  advanced  and  to  be  advanced 
by  all  five  to  the  corporation,  over  and  above  the 
advances  credited  to  stock  subscriptions.  They  in 
turn  agreed  to  bear  two-thirds  of  any  such  loss. 
Morris  Schnitzer  and  Alaska  Junk  continued  there- 
after to  make  advances,  as  before,  and  these  ad- 
vances were  credited  to  their  open  accounts  with 
the  corporation  in  the  same  way  as  before,  and 
charged  to  the  corporation's  open  accounts  wdth 
them. 

In  asking  for  larger  releases  of  the  authorized 
loan,  Morris  Schnitzer  on  March  18,  1943,  wrote 
RFC  that  costs  were  rising,  and  that  the  stock- 
holders had  "in  this  job  over  $700,000  of  our  own 
money,"  but  "never  originally  intended  to  put  in 
over  *  *  *  the  $500,000  we  were  supposed  to  put  in 
as  our  share  in  the  capital  investment."  In  a  prior 
letter  of  December  23,  1942,  he  had  referred  to 
"additional  costs  for  the  extensions  and  additions" 
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to  the  plant,  suggested  in  the  McKee  report  to  in- 
crease production  capacity,  and  requested  approval 
of  them. 

Construction  work  on  the  mill  began  in  November 
1942,  but  building  materials  were  hard  to  obtain; 
new  machinery  was  scarce;  priorities  could  not  be 
procured  for  some  requirements,  and  second-hand 
equipment  and  materials  had  to  be  used  in  part. 
Prices  steadily  increased.  The  mill  was  finally  com- 
pleted in  June  1943  at  a  cost  of  $1,400,000,  and  the 
melting  of  scrap  into  ingot  started  soon  thereafter. 
About  the  same  time  Morris  Schnitzer  entered  mili- 
tary service,  and  his  brother,  Manuel  Schnitzer,  who 
had  been  emj^loyed  by  the  corporation  since  the 
IDreceding  January,  took  charge.  Manuel  was  not 
familiar  with  steel  manufacture;  two  engineers, 
successively  engaged  as  managers,  proved  unsatis- 
factory, and  competent  personnel  and  operators 
were  difficult  to  find.  Manuel  made  vigorous  efforts, 
however,  and  rolling  operations  were  begun  late  in 
August.  But  the  machinery  did  not  function  prop- 
erly; production  was  so  far  behind  schedule  that 
many  large  orders  were  cancelled  by  customers, 
principally  the  United  States  Government ;  creditors 
pressed  for  the  payment  of  bills;  there  was  a  lack 
of  ready  cash,  and  a  serious  financial  crisis  de- 
veloped. In  June  1943  the  corporation  began  to  get 
some  relatively  small  loans  from  banks,  secured  by 
its  steel  inventory  and  warehouse  receipts  for  scrap. 
By  November  26  these  amounted  to  $149,499.71. 

The   stockholders   again   tried   unsuccessfully   to 


50  Sam  Schnitzer  vs. 

interest  outsiders  to  take  a  participating  interest, 
and  approached  the  United  States  Steel  Co.,  Bethle- 
hem Steel  Co.,  Republic  Steel  Co.,  Henry  Kaiser 
and  others.  But  in  November  1943  they  ceased 
operations,  and  on  November  26  decided  to  with- 
draw from  the  enterprise  entirely,  and  to  sell  all 
their  shares  to  Kenneth  E.  Hall  and  A.  M.  Mears 
for  one  cent  a  share.  Before  so  doing,  they  had  the 
corporation  give  to  Schnitzer  Steel  Products  Co. 
its  promissory  note  for  $26,829.28  and  to  Alaska 
Junk  its  promissory  note  for  $427,843.87.  The 
amounts  of  these  notes  were  equal  to  the  respective 
credit  balances  shown  on  that  date  in  the  payees' 
open  accounts  with  the  corporation,  but  as  later 
computed  such  balances  were  in  fact  $26,493.77  and 
$428,132.13,  respectively.  That  of  Alaska  ^unk  re- 
flected the  following  aggregate  debits  and  credits : 

Debits 

Cash  advanced  $327,870.23 

Bills  paid 166,340.16 

Goods  furnished 347,321.62 

Total $841,552.01 

Credits 

Stock $124,900.00 

Bonds   174,000.00 

Repayments 114,519.88 

Total  $413,419.88 
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Immediately  after  the  sale  the  purchasers  elected 
new  officers  and  directors,  Mears  becoming  presi- 
dent. Pursuant  to  a  resolution  of  the  new  directors 
and  with  consent  of  RFC,  the  corporation  gave  to 
Morris,  Sam  and  Rose  Schnitzer  and  Harry  J.  and 
Jennie  Wolf  its  6  per  cent  note  for  $249,000  pay- 
able in  annual  installments  of  $24,900  beginning 
Jime  1,  1954,  and  secured  by  a  second  mortgage  on 
the  corporation's  property.  It  also  gave  to  them 
its  6  per  cent  note  for  $151,000  payable  in  annual 
installments  of  $15,100  beginning  June  1,  1954,  and 
secured  l),v  a  third  mortgage  on  its  property.  In 
consideration  of  these  notes  the  payees  surrendered 
to  the  corporation  the  debenture  bonds  for  $249,000 
and  the  newly  made  promissory  notes  for  $26,829.28 
and  $427,843.87. 

By  accepting  the  $151,000  note  in  exchange  for 
the  two  newly  made  promissory  notes,  the  five 
former  stockholders  of  Oregon  Steel  failed  to  re- 
cover $303,625.90  of  the  total  shown  due  from  the 
corporation  for  their  advances  on  open  account, 
which  at  the  time  showed  credit  balances  aggre- 
gating $454,625.90.  Pursuant  to  his  agreement 
Morris  Schnitzer  made  reimbursement  to  the  other 
four  in  the  amount  of  $83,581.20  in  order  to  reduce 
their  loss  to  two-thirds  of  the  total.  This  settle- 
ment was  effected  by  a  charge  of  that  amount  to 
Morris  on  the  books  of  Alaska  Junk  and  by  his  later 
delivery  of  second  mortgage  notes  on  account  thereof 
to  Alaska  Junk.  The  charge  of  $83,581.20  was  ex- 
])laiiied  in  the  journal  as  follows: 
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To  charge  Morris  Schnitzer  with  %  of  total  loss 
in  steel  mill  deal.  Total  investment  and  a/c 
of  A.J.Co.  727,032.13;  total  of  Morris  Schnitzer 
163,993.77  or  891,325.90  for  both— Total  pay- 
ment by  mrtge  400,000.  Total  loss  491,325.90. 
Morris'  share  of  loss  1/3  or  163,775.30.  His 
investment  and  a/c  of  163,993.77  less  his  inter- 
est in  two  mtge  notes  of  $83,799.67  results  in 
loss  of  80,194.10  on  the  amount  he  expended 
plus  83,581.20  due  us. 

Alaska  Junk  then  charged  off  $202,350.60  on  its 
accounts  Avith  the  corporation  as  a  bad  debt. 

On  October  3,  1943,  the  corporation's  books  indi- 
cated an  operating  loss  to  date  of  $59,562.91.  There 
were  small  operating  losses  in  1944  and  1945.  For 
1946  the  books  indicate  a  profit  of  $278,196.85  before 
taxes.  By  1947  corporate  surplus  exceeded  a  million 
dollars.  Since  November  26,  1943,  and  to  the 
present  time  Oregon  Steel  has  purchased  large 
quantities  of  scrap  from  Alaska  Junk. 

Alaska  Junk's  partnership  return  for  1942  dis- 
closed net  profits  of  $236,123.45,  of  which  |64,030.86 
was  reported  as  the  distributable  share  of  Sam 
Schnitzer;  a  like  amount  as  the  share  of  Harry  J. 
Wolf,  and  $54,030.86  as  the  distributable  shares  of 
each  of  their  wives.  Each  of  the  four  included  such 
share  in  the  income  reported  on  his  individual  in- 
come tax  return  for  1942.  Alaska  Junk's  partner- 
ship return  for  1943  disclosed  net  profits  of  $246,- 
055.71,  of  which  $66,513.92  was  reported  as  the 
distributable  shares  of  Sam  Sclmitzer  and  Harry 
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J.  Wolf  and  $56,513.93  as  the  distributable  shares 
of  their  wives.  Each  of  the  four  included  such 
share  in  the  income  reported  on  his  individual  in- 
come and  victory  tax  return  for  1943. 

In  computing  the  incomes  of  Sam  Schnitzer  and 
Harry  J.  Wolf  for  1942  and  1943,  the  Commissioner 
denied  recognition  to  the  wives  as  partners  for  tax 
purposes,  and  included  half  of  the  partnership's  net 
jDrofits  in  the  income  of  each  of  them.  On  the  part- 
nership's return  for  1943  a  deduction  of  $202,350.60 
was  claimed  as  a  bad  debt,  represented  by  Alaska 
Junk's  open  account  with  the  corporation.  The 
Commissioner  disallowed  this  deduction.  In  the 
event  that  his  failure  to  recognize  Jennie  Wolf  as 
a  partner  should  not  be  sustained,  the  Commissioner 
also  determined  a  1943  deficiency  against  her  estate, 
computed  to  reflect  her  claimed  share  in  the  part- 
nership income  as  recomputed  by  him.  The  Com- 
missioner further  determined  Monte  L.  Wolf, 
Blossom  M.  Goldstein  and  Charlotte  C.  Cohon  liable 
for  Jennie  Wolf's  tax  deficiency  as  transferees  of 
her  estate. 

Opinion 

Johnson,  Judge :  After  the  Commissioner  had  rec- 
ognized for  many  years  that  Rose  Schnitzer  and 
Jennie  Wolf  were  members  of  the  partnership  con- 
ducting business  under  the  stjde  of  Alaska  Junk  Co., 
he  determined  that  for  tax  purposes,  only  their  hus- 
bands, Sam  Schnitzer  and  Harry  J.  Wolf,  should 
be  deemed  partners  in  1942  and  1943.    He  defends 
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that  determination  by  the  argument  that  the  wives 
contributed  no  capital,  rendered  no  services  and  ex- 
ercised no  control  over  the  business ;  that  the  agree- 
ment of  1928,  by  which  the  husbands  purported  to 
transfer  a  one-fourth  interest  to  each  wife  rei:)resents 
an  attempt  to  divide  income  among  family  members ; 
that  the  attempt  was  devoid  of  substance;  reflected 
no  bona  fide  intent  to  form  a  partnership  with  the 
wives,  and  should  be  ignored. 

1.  Petitioners  contend  that  the  wives'  status  as 
recognizable  partners  is  res  judicata  and  may  not 
now  be  challenged.  They  cite  this  Court's  opinion 
in  their  prior  proceeding  involving  partnership  in- 
come for  1941,  and  arg-ue  that  the  decision  in  their 
favor  is  conclusive  of  the  issue  here  raised.  Admit- 
ting, as  they  must,  that  the  only  error  assigned  re- 
lated to  the  reasonableness  of  salaries,  which  the 
Commissioner  had  disallowed  as  a  deduction  in  the 
computation  of  partnership  profits  for  1941,  they 
insist  that  the  Court's  finding  of  an  existing  partner- 
ship comprising  the  wives  "was  not  merely  collateral 
or  incidental,  but  was  material,"  because  the  de- 
cision reached  could  not  have  been  rendered  without 
deciding  that  particular  matter,  and  such  matter  was 
hence  "properly  within  the  issue  controverted." 
Packet  Co.  v.  Sickles,  5  Wall.  580;  Southern  Pacific 
Eailroad  Co.  v.  United  States,  168  U.S.  1. 

We  are  unable  to  accept  this  view.  In  the  prior 
proceeding  the  wives'  status  as  partners  was  admitted 
by  respondent,  not  controverted.  And  while  the  prior 
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finding,  based  on  the  admission,  is  res  judicata  as  to 
the  parties'  tax  liability  for  1941,  Cromwell  v.  County 
of  Sac,  94  U.S.  351,  the  present  proceeding,  involving 
tax  liability  for  subsequent  years,  is  based  upon  a 
different  cause  or  demand.  Under  such  circum- 
stances the  Supreme  Court  held  in  Commissioner 
V.  Sunnen,  333  U.S.  591,  that: 

*  *  *  the  prior  judgment  acts  as  a  collateral 
estoppel  only  as  to  those  matters  in  the  second 
proceeding  which  were  actually  presented  and 
determined  in  the  first  suit.  *  *  * 


*  *  *  If  the  legal  matters  determined  in  the 
earlier  case  differ  from  those  raised  in  the 
second  case,  collateral  estoppel  has  no  bearing 
on  the  situation.  See  Travelers  Ins.  Co.  v.  Com- 
missioner, 161  F.  2d  93.  *  *  * 

Since  the  wives'  status  as  partners  was  not  placed 
in  issue  in  the  prior  proceeding,  it  was  not  judi- 
cially determined.  This  is  no  less  true  because  the 
uncontested  finding  was  reflected  in  a  computation 
of  tax  deficiencies  under  the  decision  rendered.  Pel- 
ham  Hall  Co.  V.  Hassett,  147  Fed.  (2d)  63;  Harvey 
Coal  Corp.  v.  United  States,  92  Ct.  CI.  186;  35  Fed. 
Supp.  756;  C.  D.  Johnson  Lumber  Corporation,  12 
T.C. —  (promulgated  March  17,  1949).  Accordingly, 
we  hold  that  recognition  of  the  wives  as  partners 
in  this  proceeding  is  not  res  judicata,  and  the  doc- 
trine of  collateral  estoppel  does  not  preclude  a 
determination  of  that  issue  on  its  merits  now. 
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2.  As  an  alternative  to  their  plea  of  res  judicata, 
petitioners  contend  that  the  evidence  affirmatively 
establishes  a  genuine  and  recognizable  intention  of 
the  husbands  and  wives  to  conduct  the  Alaska  Junk 
Company's  business  as  a  partnership,  and  that  they 
have  overcome  the  respondent's  contrary  determina- 
tion. They  argue  on  brief  that  a  partnership  of  the 
four  was  formed  when  the  Schnitzers  "managed  to 
scrape  together  the  $1000.00"  (which  was  1911) ; 
later  that  "the  partnership  in  fact  dates  from  1912 
or  1913.  The  evidence  of  the  exact  date  is  con- 
flicting"; that  the  wives  initially  contributed  capital, 
small  in  amount  but  important  at  that  time;  that 
the  instrument  of  1928  merely  recognized  a  pre- 
existing oral  partnership  agreement;  that  Jennie 
Wolf,  being  proficient  in  English  and  better  edu- 
cated, gave  valuable  aid  to  the  business  at  the  be- 
ginning and  that  both  wives  rendered  services  and 
exercised  control  by  virtue  of  the  husbands'  defer- 
ence to  their  judgment  and  that  both  were  constantly 
consulted  about  business  decisions  and  policy.  Such 
participation,  they  conclude,  meets  every  test  which 
the  Supreme  Court  considered  pertinent  in  deter- 
mining the  bona  fides  of  a  family  partnership  in 
Commissioner  v.  Tower,  327  U.S.  280. 

While  petitioners'  witnesses  testified  that  a  part- 
nership of  the  four  had  existed  since  1911,  their 
statements  are  contradicted  by  their  documentary 
evidence.  Indeed  the  allegations  of  the  petitions  are 
to  the  contrary,  for  in  them  it  is  asserted  that  Sam 
Sclinitzer  and  Harry  J.  Wolf  engaged  in  a  joint 
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venture  in  1911;  organized  the  Alaska  Junk  Co.  as 
a  corporation  in  1912  with  Horwitz,  and  upon  its 
dissolution  two  months  later  Schnitzer  and  Wolf 
took  over  the  assets  and  "entered  into  an  oral  i^art- 
nership  agreement."  No  mention  is  made  of  their 
wives,  and  prior  to  1928  the  wives  filed  no  separate 
income  tax  returns.  None  of  the  four  alleged  part- 
ners testified,  but  their  own  understanding  of  their 
business  relationship  prior  to  1928  is  obvious  from 
the  language  of  the  written  agreement  which  all 
signed.  In  this  they  recite  that  the  husbands  "desire 
to  admit"  the  wives  as  copartners  in  the  business 
which  "S.  Schnitzer  and  H.  J.  Wolf  have  hereto- 
fore carried  on. ' '  Such  language  not  merely  fails  to 
recognize  a  preexisting  partnership  with  the  wives; 
it  affirmatively  refutes  the  witnesses'  testimony 
that  there  was  one.  If  a  partnership  of  the  four 
existed  at  all,  it  must  have  been  created  by  the 
written  agreement  of  1928. 

The  recitations  and  provisions  of  that  agreement 
disclose  that  the  husbands  transferred  the  two  one- 
fourth  interests  "in  consideration  of  love  and  aifec- 
tion."  Petitioners  do  not  assert  that  they  con- 
tributed any  capital  then,  but  insist  that  in  1911 
Schnitzer  and  Wolf  were  enabled  to  launch  their 
business  venture  with  marriage  dowries,  and  these 
dowries,  they  contend,  constituted  a  capital  contribu- 
tion by  the  wives. 

In  many  i)rior  decisions,  holding  a  wife  recog- 
nizable as  a  partner  for  tax  purposes,  substantial 
weight  has  been  given  to  very  small  amounts  of 
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capital  contributed  by  her  towards  the  development 
of  the  husband's  business  from  humble  beginnings, 
Weizer  v.  Commissioner  (C.C.A.,  6th  Cir.),  165 
Fed.  (2d)  772;  Singletary  v.  Commissioner  (C.C.A., 
5th  Cir.),  155  Fed.  (2d)  207;  Humphreys  v.  Com- 
missioner (C.C.A.,  2nd  Cir.),  88  Fed.  (2d)  430; 
Willis  B.  Anderson  6  T.C.  956,  even  although  she 
was  not  made  a  partner  until  later.  Canfield  v.  Com- 
missioner (C.C.A.,  6th  Cir.),  168  Fed.  (2d)  907; 
N.  B.  Drew,  12  T.C.  5;  Paul  L.  Kuzmick,  11  T.C. 
288.  Of  necessity  the  evidence  about  the  funds  with 
which  Wolf  and  Schnitzer  began  their  independent 
operations  is  not  detailed  and  precise.  Harry  J. 
and  Jennie  Wolf  are  deceased ;  Sam  Schnitzer,  being 
aged  and  ill,  did  not  testify  on  advice  of  a  physician. 
But  an  outline  of  the  beginnings  was  given  by  sons, 
who  knew  it  as  a  matter  of  family  history,  which 
testimony  was  received  without  objection  from  re- 
spondent. Both  husbands  at  the  time  of  their  mar- 
riage in  1906  were  poor,  uneducated  immigrants. 
Their  wives  brought  each  a  dowry  said  to  be  about 
$1,000,  and  aided  each  in  starting  business  as  an 
independent  junk  dealer  in  a  humble  way.  Monte 
L.  Wolf  stated  in  general  terms  that  the  wives' 
dowries,  at  least  in  part,  supplied  the  requisite 
capital,  and  attendant  circumstances  are  very  per- 
suasive that  this  was  so. 

Eespondent  urges  the  technical  objections  that 
this  fact  is  not  established  by  competent  evidence; 
that  if  true,  it  is  wholly  immaterial  because  of  the 
short-lived  corporation  of  1912  which  issued  shares 
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only  to  the  husbands  and  the  ensuing  partnership 
which  was  between  them  alone,  and  that  absence 
of  any  agreement  that  the  wives  be  partners  is 
fatal.  While  such  an  agreement  is  necessary,  L.  C. 
Olinger,  10  T.C.  423,  the  requirement  is  adequately 
met  by  the  subsequent  instrument  of  1928,  and  as  is 
patent  from  the  above  cited  cases,  preceding  capital 
contributions  may  properly  be  considered  in  de- 
ciding whether  or  not  wives  are  partners  recogniz- 
able for  tax  purposes  by  virtue  of  it.  Perhaps 
standing  alone,  these  early  contributions  would  not 
be  entitled  to  decisive  weight.  But  they  fit  signifi- 
cantly into  the  accumulation  of  evidence  that  from 
the  beginning  and  through  the  taxable  years  the 
wives  took  more  interest  in  their  husbands'  business 
than  may  be  regarded  as  a  normal  incident  of  the 
marital  relation. 

We  have  often  rejected  arguments  that  a  wife  is 
entitled  to  recognition  as  a  partner  because  ^her 
domestic  frugality,  clerical  aid,  interest  in  business 
matters  and  home  discussions  influenced  and  assisted 
her  husband  in  business  operations.  John  P.  Deni- 
son,  11  T.C.  686;  Edwin  F.  Sandberg,  8  T.C.  423; 
Floyd  D.  Akers,  6  T.C.  693;  Leonard  W.  Greenberg, 
5  T.C.  732;  affd.  (C.C.A.,  6th  Cir.),  158  Fed.  (2d) 
800;  see  also  Bradshaw  v.  Commissioner  (C.C.A., 
10th  Cir.),  150  Fed.  (2d)  918.  But  we  are  persuaded 
by  th(^  evidence  before  us  here  that  the  wives'  par- 
ticipation in  Alaska  Junk  greatly  exceeded  in  ex- 
tent and  in  degree  of  business  character  the  services 
considered  in  such  cases  as  those  cited.  Jennie  Wolf, 


60  Sam  Schnitzer  vs. 

in  particular,  with  her  better  education  and  business 
acumen,  appears  to  have  exerted  decisive  influence 
over  business  discussions  not  only  at  the  humble  be- 
ginning when  her  husband  was  very  dependent  upon 
her,  but  increasingly  over  the  years.  Morris 
Schnitzer  and  Monte  L.  Wolf  both  testified  that 
Wolf  was  dominated  by  her.  The  husbands  took  the 
wives  with  them  on  trips  to  investigate  distant  ven- 
tures for  the  benefit  of  the  wives'  opinions,  and  the 
wives'  disapproval  normally  ended  their  interest 
in  these  projects. 

On  such  a  background  the  wives'  failure  to  keep 
regular  office  hours,  to  have  express  authority  to  act 
for  the  partnership,  or  to  hold  separate  funds  loses 
its  normal  significance.  Negotiations  on  important 
transactions  and  decisions  about  new  ventures  were 
made  not  at  the  office  but  at  a  partner's  home  with 
full  participation  of  the  wives.  While  as  a  book- 
keeping matter,  the  wives  made  no  withdrawals  of 
their  credited  shares  of  partnership  income,  in  fact 
they  took  what  they  pleased,  having  their  bills  sent 
for  payment  by  the  partnership.  And  their  par- 
ticipation in  the  undertaking  of  new  ventures,  in 
which  the  four  and  sometimes  others  had  a  share, 
was  in  eifect  a  withdrawal  by  them  of  funds  for 
investments  in  which  they  acquired  a  separate 
proprietary  interest. 

We  find  that  the  wives  did  contribute  capital  to 
the  business  in  the  beginning  and  that  after  being 
made  partners  in  1928,  they  rendered  vital  services 
and  participated  in  control  and  management  to  a 
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degree  which  entitled  them  to  recognition  as  part- 
ners for  tax  purposes.  The  Commissioner's  deter- 
ination  to  the  contrary  is  accordingly  reversed. 

3.  Petitioners  assign  error  in  respondent's  dis- 
allowance of  $202,350.60  as  a  bad  debt  deduction 
from  the  partnership's  profits  for  1943.  This 
amount  is  the  difference  between  Alaska  Junk's 
total  advances  to  Oregon  Steel,  aggregating  $841,- 
552.01,  and  total  credits  against  such  advances  on 
the  open  account.  The  credits  consist  of  $124,900 
for  stock,  $174,000  for  bonds,  $114,519.88  for  repay- 
ments; $142,200.33,  allocated  part  of  the  $151,000 
note  of  the  purchasers,  and  $83,581.20  reimbursed  by 
Morris  under  his  guaranty  agreement  limiting  loss. 
Although  the  disallowance  does  not  plainly  appear 
in  any  of  the  deficiency  notices,  which  show  merely 
an  addition  of  partnership  profits  to  the  individual 
incomes  of  Sam  Schnitzer,  Harry  J.  and  Jennie 
Wolf,  all  parties  agreed  in  argument  and  brief  that 
the  $202,350.60  v/as  claimed  as  a  bad  debt  deduction 
on  the  partnership  return  and  that  its  disallowance 
is  reflected  in  the  determinations  here  in  contro- 
versy. At  the  hearing  respondent's  counsel  stated 
without  contradiction  that  the  Commissioner  had 
treated  the  amount  as  a  capital  loss,  and  on  brief 
contends  that  it  should  be  so  treated.  We  shall 
accept  the  parties'  premises  in  considering  the  issue 
raised. 

Petitioners  argue  that  Alaska  Junk's  advances, 
over  and  above  those  applied  on  the  books  to  pay- 
ment for  capital  stock  and  bonds,  constituted  a  loan 
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to  Oregon  Steel,  made  as  an  incident  of  the  part- 
nership's business  of  financing  customers,  and  that 
the  unrecovered  portion  of  this  loan,  or  $202,350.60, 
remaining  after  sale  of  Oregon  Steel's  shares  and 
the  ensuing  settlements  in  1943,  became  worthless; 
Avas  written  off,  and  is  deductible  as  a  bad  debt.  Re- 
spondent argues  to  the  contrary  that  the  advances 
were  investments  in  permanent  assets  of  a  new 
enterprise  which  required  the  full  amount  as  capi- 
tal; that  the  character  of  the  advances  as  risk  in- 
vestment is  indicated  by  the  corporation's  agree- 
ment not  to  make  any  payments  to  stockholders 
until  the  RFC  loan  should  be  fully  discharged  and 
by  the  stockholders'  agreement  among  themselves 
that  any  losses  resulting  be  borne  by  them  propor- 
tionately to  their  holdings  of  corporate  shares. 
Respondent  also  contends  that  even  under  the  view- 
that  debts  did  result  from  the  advances,  they  were 
not  business  debts,  for  Alaska  Junk's  occasional 
financial  aid  to  customers  and  advances  to  other 
enterprises  which  the  Schnitzer  and  Wolf  families 
formed,  did  not  constitute  a  business. 

Whether  a  stockholder's  advance  of  funds  to  his 
corporation  is  to  be  deemed  a  capital  contribution 
or  a  loan  is  not  a  new  question.  It  has  arisen  tax- 
wise  in  issues  involving,  as  here,  the  proper  treat- 
ment of  unrecovered  advances  as  a  bad  debt  or  as  a 
capital  loss  deduction,  Maloney  v.  Estate  of  Spencer 
(C.C.A.,  9th  Cir.),  172  Fed.  (2d)  638;  Cohen  v. 
Commissioner  (C.C.A.,  2nd  Cir.),  148  Fed.  (2d) 
336;  Van  Clief  v.  Helvering  (D.C.App.),  135  Fed. 
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(2d)  254;  Woodward  Iron  Co.  v.  United  States 
(N.D.Ala.),  59  Fed.  Supp.  54;  Edward  G.  Janeway, 
2  T.C.  197;  affd.  (C.C.A.,  2nd  Cir.),  147  Fed.  (2d) 
602 ;  Joseph  B.  Thomas,  2  T.C.  193 ;  Glenmore  Dis- 
tilleries Co.,  Inc.,  47  B.T.A.  213 ;  Harry  T.  Nicolai, 
42  B.T.A.  899;  affd.  (C.C.A.,  9th  Cir.),  other  point, 
126  Fed.  (2d)  927,  and  in  issues  involving  a  eoi^po- 
ration's  right  to  deduct  amounts  paid  on  such  ad- 
vances under  the  guise  of  interest,  United  States  v. 
South  Georgia  Ry.  Co.  (C.C.A.,  5th  Cir.),  107  Fed. 
(2d)  3;  Commissioner  v.  Proctor  Shop,  Inc.  (C.C.A., 
9th  Cir.),  82  Fed.  (2d)  792;  Swoby  Corporation,  9 
T.C.  887;  Mullin  Building  Corporation,  9  T.C.  350; 
affd.  (C.C.A.,  3rd  Cir.),  167  Fed.  (2d)  1001;  1432 
Broadway  Corporation,  4  T.C.  1158;  affd.  (C.C.A., 
2nd  Cir.),  160  Fed.  (2d)  885;  Edward  Katzinger 
Co.,  44  B.T.A.  533;  affd.  (C.C.A.,  7th  Cir.),  129 
Fed.  (2d)  74.  In  Talbot  Mills  v.  Commissioner,  326 
U.S.  521;  Commissioner  v.  Schmoll  Fils  Associated, 
Inc.,  (C.C.A.,  2nd  Cir.),  110  Fed.  (2d)  611,  and 
Commissioner  v.  O.P.P.  Holding  Corporation 
(C.C.A.,  2nd  Cir.),  76  Fed.  (2d)  11,  a  like  issue  was 
presented  after  exchanges  of  bonds  for  preferred 
shares,  and  the  same  question  has  arisen  in  bank- 
ruptcy proceedings.  Pepper  v.  Litton,  308  U.S.  295 ; 
Arnold  v.  Phillips  (C.C.A.,  5th  Cir.),  117  Fed.  (2d) 
497. 

This  question  is  one  of  fact.  Cohen  v.  Commis- 
sioner, supra.  And  in  deciding  whether  or  not  a 
debtor-creditor  relation  resulted  from  advances,  the 
parties'  true  intent  is  relevant,  Fairbanks,  Morse 
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&  Co.  V.  Harrison  (N.D.  111.),  63  Fed.  Supp.  495; 
Edward  Katzinger  Co.,  supra;  Daniel  Gimbel,  36 
B.T.A.  539.  Bookkeeping,  form  and  the  parties' 
expressions  of  intent  or  character,  the  expectation  of 
repayment,  the  relation  of  advances  to  stockholdings, 
and  the  adequacy  of  the  corporate  capital  previously 
invested  are  among  circumstances  properly  to  be 
considered,  for  the  parties'  formal  designations  of 
the  advances  are  not  conclusive.  United  States  v. 
South  Georgia  Ry.  Co.,  supra,  but  must  yield  to 
* 'facts  which  even  indirectly  may  give  rise  to  in- 
ferences contradicting"  them.  Cohen  v.  Commis- 
sioner, supra.  See  also  Commissioner  v.  Proctor 
Shop,  Inc.,  supra.  As  the  Supreme  Court  said, 
however,  in  Talbot  Mills  v.  Commissioner,  supra : 

*  *  *  There  is  no  one  characteristic,  *  *  * 
which  can  be  said  to  be  decisive  in  the  deter- 
mination of  whether  the  obligations  are  risk 
investments  in  the  corporations  or  debts.    So 
called  stock  certificates  may  be  authorized  by 
corporations     which     are     really     debts     and 
promises  to  pay  may  be  executed  which  have 
incidents  of  stock.  *  *  * 
Viewing  the  complex  history  of  Oregon  Steel's 
organization  and  development,  we  are  of  opinion 
that  the  circumstances  under  which  Alaska  Junk 
made  the  advances  require  the  conclusion  that  they 
were  paid  in  as  risk  capital,  not  as  a  loan.     The 
stockholders  had  every  reason  to  believe  as  early  as 
October,  1941,  when  Alaska  Junk  began  to  charge 
advances  to  the  corporation's  open  account  with  it, 
that  the  authorized  capital  of  $250,000  (and  a  for- 
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tiori  the  $187,800  par  value  of  shares  eventually 
issued)  was  only  a  fraction  of  the  minimum  require- 
ments for  construction  of  a  steel  mill.  For  this  very 
reason  the  corporation  was  unable  to  procure  com- 
mercial loans.  Cost  of  the  mill  was  estimated  at 
$987,035  in  the  MacDonald  report  of  November  1941, 
which  Morris  Schnitzer  submitted  to  the  RFC;  at 
$1,050,000  in  the  second  report  submitted  to  the 
RFC,  and  at  $1,200,000  in  the  letter  of  Schnitzer 
and  Wolf  addressed  to  the  RFC  on  December  1, 
1942,  on  requesting  approval  of  a  $700,000  loan.  At 
that  time  the  open  account  advances  of  Morris 
Schnitzer  and  Alaska  Junk  were  already  greatly  in 
excess  of  $187,800,  the  par  value  of  issued  stock, 
which  petitioners  would  treat  as  the  maximum  capi- 
tal invested,  and  in  March  1943,  when  that  amount 
was  credited  to  the  discharge  of  stock  subscriptions, 
additional  advances  of  $249,000  were  applied  by 
credits  to  the  purchase  of  corporate  bonds,  and  even 
then  there  remained  a  balance  of  $315,095.41  due 
Alaska  Junk  on  the  open  account..  The  mill,  how- 
ever, was  not  ready  for  operation  until  June,  and 
Alaska  Junk  continued  to  make  large  advances  so 
that  by  November  26,  1943,  their  total  from  the  be- 
ginning aggregated  over  $800,000.  Substantially 
all,  with  the  possible  exception  of  $9,460  in  iron 
scrap,  had  apparently  been  invested  in  the  corpora- 
tion's organization  and  plant,  a  permanent  asset. 
Advances  for  such  a  purpose  are  by  their  very  na- 
ture placed  at  the  risk  of  the  business,  and  if,  as 
here,  business  operations  have  not  even  begun,  we 
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fail  to  perceive  any  warrant  for  distinguishing  a 
part  of  the  advances  on  open  ac<3ount,  avowedly 
credited  to  stock  investment,  from  the  remainder 
which  were  made,  recorded,  and  used  in  exactly  the 
same  way. 

Petitioners  argue  that  large  operation  profits  were 
reasonably  anticipated  and  if  they  had  been  earned, 
the  corporation  could  have  repaid  its  other  loans, 
which  had  priority,  and  also  that  part  of  the  ad- 
vances from  Alaska  Junk  which  had  not  been  cred- 
ited to  stock  purchase.  In  support  they  stress  the 
mill's  substantial  earnings  in  recent  years,  and  the 
unexpected  difficulties  which  they  encountered  in 
erecting  it.  This  argument  lacks  persuasive  force. 
Even  if  the  corporation  had  paid  off  the  balance  in 
its  open  account  with  'Alaska  Junk  from  earnings, 
such  payment  would  have  still  partaken  of  the  char- 
acter of  dividend  distributions  on  risked  capital 
invested  in  the  plant.  A  corporation's  financial 
structure  in  which  a  wholly  inadequate  part  of  the 
investment  is  attributed  to  stock  while  the  bulk  is 
represented  by  bonds  or  other  evidence  of  indebted- 
ness to  stockholders  is  lacking  in  the  substance  nec- 
essary to  recognition  for  tax  purposes,  and  must  be 
interpreted  in  accordance  with  realities.  Cf .  Swoby 
Corporation,  supra;  Edward  G.  Janeway,  supra; 
1432  Broadway  Corporation,  supra.  The  testimony 
of  petitioners'  witnesses,  especially  Morris  Sch- 
nitzer,  that  the  shareholders  never  intended  to  in- 
vest more  than  $187,800  in  stock  is  intelligible  only 
as  showing  an  agreement  about  mere  form. 
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But  even  form  itself  was  not  consistently  ob- 
served. From  incorporation  on  June  4,  1941,  until 
sale  of  the  shares  on  November  26,  1943,  Alaska 
Jimk  and  Morris  Schnitzer  made  the  advances  on 
open  accounts  as  funds  were  needed  by  Oregon  Steel 
and  were  available  or  procurable  by  them.  No  ad- 
vance, whether  by  cash  payment,  materials  supplied 
or  discharge  of  the  corporation's  bills  and  obliga- 
tions, was  specifically  designated  as  made  in  satis- 
faction of  a  stock  subscription,  in  i)ayment  for 
bonds,  or  as  a  loan.  Throughout  the  whole  period 
the  advances  were  simply  charged  to  open  accounts 
receivable  on  the  books  of  Morris  Schnitzer  and 
Alaska  Junk  and  credited  to  open  accounts  payable 
on  the  corporation's  books,  and  except  for  formal 
qualifying  shares,  no  stock  was  even  issued  until 
February  10,  1942,  and  no  record  of  jjayment  for 
that  was  made  until  March  31,  1943.  By  the  latter 
date  the  RFC  loan  had  been  approved;  Wolf  had 
objected  to  risking  any  more  of  Alaska  Junk's  funds 
in  the  enterprise,  and  a  compromise  agreement  had 
been  reached,  basically  changing  stock  ownership 
so  that  Morris  Schnitzer  would  hold  a  third  inter- 
est instead  of  a  half  and  the  other  four,  a  two-thirds 
interest  instead  of  a  half.  Then  for  the  first  time 
payments  for  shares,  as  redistributed,  were  indi- 
cated on  the  books  of  Morris  and  of  Alaska  Junk 
by  credits  to  the  corporation's  open  accounts  with 
them  in  the  par  value  amomits  of  the  shares,  not  as 
issued,  but  as  redistributed,  to  the  several  share- 
holders, and  at  the  same  time  credits  were  made  as 
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recording  payment  for  $249,000  in  bonds  simultane- 
ously issued.  There  still  remained  over  $300,000  in 
the  open  account  of  Alaska  Junk,  which  is  reflected 
in  the  ultimate  balance  that  petitioners  now  seek 
to  characterize  as  a  loan.  On  the  corporation's  own 
books  corresponding  entries  were  not  made  until 
July  14,  1943.  And  while,  as  petitioners'  witnesses 
testified,  the  delay  may  have  been  due  to  the  neglect 
of  a  bookkeeper,  we  can  not  but  share  the  bookkeep- 
er's probable  feeling  that  the  entries  made  little  dif- 
ference anyhow  because  the  advances  were  all  of 
the  same  character  and  could  be  distributed  as  de- 
sired among  accounts  for  capital  contributed,  bonds 
issued  and  loans  payable. 

But  any  substantive  effect  that  the  parties'  allo- 
cation of  the  advances  among  these  three  types  of 
accounts  might  have  is  emasculated  by  their  loan  con- 
tracts and  the  agreement  among  themselves.  So  long 
as  any  part  of  the  $700,000  RFC  loan  remained  un- 
paid, the  corporation  could  not  make  payments  on 
any  account  to  the  stockholders  except  $15,000  an- 
nually as  salaries;  inventory  and  like  assets,  not 
covered  by  the  RFC  mortgage,  were  pledged  to  se- 
cure bank  loans.  Obviously  in  apprehension  of 
losses,  all  five  stockholders  agreed  that  Morris 
Schnitzer  should  bear  one-third  and  Alaska  Junk 
two-thirds  of  total  losses  that  might  be  sustained. 
Thus  the  proportion  of  risk  fixed  by  the  relative 
stockholdings  was  projected  to  cover  all  the  advances 
and  in  the  final  settlement  Morris  paid  Alaska  Junk 
$83,581.20  to  reduce  the  partnership  losses  to  two- 
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thirds  of  the  total  lost.  Tlio  mere  existence  of  such 
an  agreement  is  incompatible  with  testimony  that 
repayment  of  the  advances  was  anticipated  or  with 
their  characterization  as  loans.  The  stockholder  had 
in  view  a  nice  matching  of  losses  to  the  proportion 
of  his  corporate  shareholding.  Such  a  limitation  is 
an  incident  of  stock  ownership,  not  of  the  debtor- 
creditor  relation. 

The  closing  entries,  moreover,  on  the  open  account 
with  Alaska  Junk,  recording  the  final  settlement 
with  Morris,  refer  to  ''total  investment  and  a/c" 
and  disclose  that  in  computation  of  the  amount  due 
from  Morris,  the  loss  was  computed  on  the  basis 
of  the  total  advances  of  Morris  and  Alaska  Junk 
from  the  beginning,  not  the  amounts  in  open  account 
remaining  after  credits  for  stock  subscriptions  and 
bonds.  In  this  and  other  written  notations,  the 
parties  or  their  bookkeepers  have  made  statements 
consistent  only  with  the  view  that  the  advances  were 
capital  contributions.  We  feel  that  such  character- 
izations in  book  entries,  resolutions,  applications 
and  contracts  are  not  ordinarily  entitled  to  great 
weight  in  deciding  such  a  question  as  that  before  us. 
But  if,  as  here,  they  are  numerous  and  consistent, 
and  one  is  followed  by  a  computation  of  "Total 
loss,"  in  which  all  advances,  whether  attributed  to 
stock,  bonds,  or  loans,  are  indiscriminately  grouped 
for  arriving  at  a  settlement  among  stockholders  in 
the  same  proportion  as  their  shareholdmgs,  we 
must  deem  them  a  considered  expression  of  the  par- 
ties' own  view. 
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Petitioners  advert  to  repayments  of  $114,519.88 
on  the  account  as  supporting  its  loan  character,  but 
however  significant  this  fact  might  normally  be, 
the  release  of  corporate  funds  to  Alaska  Junk,  con- 
trary' to  the  RFC  loan  contract,  was  a  special  favor 
designed  to  aid  Alaska  Junk  in  desperate  financial 
straits.  And  while  the  evidence  does  not  set  forth 
the  details  of  such  releases,  it  does  show  that  Alaska 
Junk  was  unable  to  make  advances  for  essential 
equipment  or  materials  needed  in  mill  construction 
and  that  RFC  acted  out  of  necessity.  In  substance 
it  did  no  more  than  release  a  part  of  the  $700,000 
loan  for  a  specific  purchase  for  the  steel  mill  but 
through  Alaska  Junk. 

We  are  of  opinion  that  all  of  the  advances  were 
contributions  to  capital  and  that  the  ensuing  worth- 
lessness  of  a  part  thereof  was  not  a  bad  debt.  This 
conclusion  makes  it  unnecessary  to  consider  other 
contentions  relative  to  business  character  of  the 
alleged  loan  and  its  worthlessness. 

Reviewed  by  the  Court. 

Decisions  will  be  entered  under  Rule  50. 

[Seal] 

KServed  July  14, 1949. 
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The  Tax  Court  of  the  United  States 
"Washington 

Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  computa- 
tion on  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  ah  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  there- 
fore, it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of  $43,- 
287.42. 

/s/  LUTHER  A.  JOHNSON, 

Judge. 

Entered  Nov.  9,  1949. 
Served  Nov.  10,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 
SAM  SCHNITZER, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Comes  now  the  petitioner,  by  his  attorneys  of 
record,  and  respectfully  shows  this  Honorable 
Court : 

I. 

The  petitioner  is  an  individual  residing  at  1011 
S.  W.  Vista  Avenue,  Portland  4,  Oregon.  The  re- 
turns for  the  periods  here  involved  were  filed  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon. 

II. 

The  respondent  is  the  duly  appointed,  qualified 
and  acting  Commissioner  of  Internal  Revenue  of 
the  United  States  and  is  hereinafter  referred  to  as 
the  "Commissioner." 

III. 

The  taxes  in  controversy  are  income  and  victory 
taxes  for  the  calendar  year  1943. 
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IV. 

Nature  of  Controversy 

For  many  years  prior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J. 
Wolf,  Rose  Schnitzer  and  Jennie  Wolf  were  doing 
business  as  copartners  under  the  name  and  style 
of  Alaska  Junk  Company.  During  the  years  1942 
and  1943  Alaska  Junk  Company  was  engaged  in  the 
business  of  buying,  selling  and  generally  dealing 
in  junk,  pipe,  tools,  machinery,  hardware,  scrap 
and  other  metals  and,  as  a  part  of  its  regular  busi- 
ness, made  loans  and  advances  to  customers  and 
affiliated  enterprises,  always  treating  these  loans 
and  advances  as  '* accounts  receivable"  on  its  books 
of  account. 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was 
engaged  in  a  similar  business  and  in  1941  organized 
the  Oregon  Electric  Steel  Rolling  Mills  (hereinafter 
referred  to  as  "Oregon  Steel")  an  Oregon  corpora- 
tion, to  manufacture  steel  products.  The  company's 
authorized  capital  was  2,500  shares  having  a  par 
value  of  $100.00  each,  a  total  capital  of  $250,000.00. 
Upon  final  distribution  of  this  stock  the  partners 
of  Alaska  Junk  Company  received  1,249  shares  and 
Morris  Schnitzer  625  shares. 

From  October,  1941,  to  November,  1943,  Alaska 
Junk  Company  advanced  to  Oregon  Steel,  cash 
$327,870.23,  paid  bills  of  $166,340.16  and  furnished 
goods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01.    All  of  these  items 
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were  charged  on  Alaska  Junk  Company's  books  as 
*' accounts  receivable"  from  Oregon  Steel.  On  the 
books  of  Oregon  Steel  these  items  were  entered  as 
** accounts  payable."  Alaska  Junk  Company  re- 
ceived payments  of  cash  $114,519.88,  received  stock 
of  a  par  value  $124,900.00  and  debenture  notes  of 
a  face  value  of  $174,000.00  making  total  receipts  of 
$413,419.88,  which  items  were  credited  to  said  ac- 
counts receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company 
orally  agreed  that  Morris  Schnitzer  would  bear  % 
of  the  total  loss,  if  any,  that  might  be  sustained  by 
Morris  Schnitzer  and  Alaska  Junk  Company  from 
advances  to  Oregon  Steel  over  and  above  the  ad- 
vances credited  to  stock  subscriptions.  Alaska  Junk 
Company  in  turn  agreed  to  bear  %  of  any  such 
loss. 

Alaska  Junk  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills 
of  Oregon  Steel  upon  a  promise  of  early  repay- 
ment, based  upon  engineering  estimates  of  minimum 
earnings  of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

In  June,  1943,  Morris  Schnitzer  was  inducted 
into  military  service  and  Oregon  Steel  was  unable 
to  obtain  competent  management.  As  a  result  of 
this  and  other  difficulties  the  operations  were  un- 
successful, and  in  November,  1943,  ceased.  It  was 
then  decided  by  the  stockholders  to  withdraw  from 
the  enterprise,  and  Oregon  Steel  stock  was  then 
sold.    Prior  to  the  sale  Oregon  Steel  issued  Alaska 
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Junk  Company  its  promissory  note  for  $427,843.87, 
the  balance  of  its  account  receivable,  and  issued 
its  note  of  $26,829.28  to  Schnitzer  Steel  Products 
Company  (Morris  Schnitzer).  In  exchange  for 
tliese  two  notes  Alaska  Junk  Company  and  Morris 
Schnitzer  received  a  third  mortgage  note  for  $151,- 
000.00.  This  compromise  resulted  in  a  total  loss  of 
$303,625.90  and  by  reason  of  the  agreement  between 
Morris  Schnitzer  and  Alaska  Junk  Company,  Alaska 
Junk  Company  sustained  a  loss  of  $202,350.60,  which 
was  charged  off  as  a  bad  debt.  On  the  partnership's 
return  for  1943  a  deduction  of  the  $202,350.60  was 
claimed  as  a  bad  debt.  It  is  this  amount  which 
the  Commissioner  has  disallowed  as  a  deduction. 
The  Commissioner's  contention  was  upheld  by  the 
Tax  Court  of  the  United  States  and  jDetitioner  sub- 
mits that  in  making  its  determination  the  Tax  Court 
was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
which  he  intends  to  rely  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court 
of  the  United  States: 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnershiji  in  which  petitioner  was  a  partner  was 
not  deductible  as  a  bad  debt  in  computing  peti- 
titioner's  own  net  income  subject  to  taxation. 

2.  The  Tax  Coui-t  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
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nership  in  which  petitioner  was  a  partner  was  not 
a  bad  debt. 

3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  sum  of  $202,350.60, 
of  the  partnership  in  which  petitioner  was  a  partner 
were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner  was  a 
partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supported  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

6.  The  Tax  Court  erred  in  determining  that 
there  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above- 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the. Tax  Court  of  the  United  States  be 
reviewed  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit ;  that  a  copy  of  the  record  on 
review  be  prepared  in  accordance  with  law  and 
with  the  rules  of  said  Court  and  transmitted  to  the 
Clerk  of  said  Court  for  filing  and  that  api^ropriate 
action  be  taken  by  said  Court  to  review  and  correct 
the  decision  of  the  Tax  Court  which  petitioner  sub- 
mits is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  filed  T.C.U.S.  January  4,  1950. 
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NOTICE  OF  FILING  OF 
PETITION  FOR  REVIEW 

To:  Charles     Oliphant,     Chief     Counsel     for     the 
Bureau  of  Internal  Revenue. 

You  will  please  take  notice  that  on  the  4th  day 
of  January,  1950,  the  petitioner  above  named  filed 
with  the  Clerk  of  the  Tax  Court  of  the  United 
States  at  Washington,  D.  C,  a  Petition  for  Review 
by  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  of  the  decision  of  the  Tax  Court  of  the 
United  States  heretofore  entered  in  the  above-en- 
titled proceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is 
attached  hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES. 

Personal  Service  of  the  foregoing  together  with  a 
copy  of  the  Petition  for  Review  is  hereby  acknowl- 
edged this  9th  day  of  January,  1950. 

/s/  CHARLES  OLIPHANT,  C.A.R. 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Respondent. 

Received  and  filed  T.C.U.S.  January  9,  1950. 
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The  Tax  Court  of  tlie  United  States 
Docket  Nos.  14208,  14209,  14278,  14279,  14280,  14372 

SAM  SCHNITZER,  HARRY  J.  WOLF,  MONTE 
L.  WOLF,  BLOSSOM  M.  GOLDSTEIN, 
CHARLOTTE  C.  COHON,  ESTATE  OF 
JENNIE  WOLF, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

June  10,  1948,  9:30  a.m. 

(Met,  pursuant  to  notice.) 

Before :  Honorable  Luther  A.  Johnson, 
Judge. 

Appearances : 

RANDALL  S.  JONES,  ESQ., 
917  Public  Service  Bldg., 
Portland,  Oregon, 

ROBERT  T.  JACOB,  ESQ., 
917  Public  Service  Bldg., 
Portland,  Oregon, 

Appearing  for  the  Petitioner. 

LEONARD  ALLEN  MARCUSSEN,  ESQ., 
Appearing  for  the  Respondent.  [1*] 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Whereupon, 

MORRIS  SCHNITZER 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Jones: 

Q.     Will  you  state  your  name? 

A.     Morris  Schnitzer. 

Q.  Were  you  the  president  of  the  Oregon  Elec- 
tric Steel  Rolling  Mills;  is  that  the  correct  name? 

A.     Yes. 

Q.     You  were  the  president?  A.     Yes. 

Q.  From  now  on,  in  referring  to  it,  I  will  say 
** Oregon  Steel"  only.  Where  did  you  attend 
school?  A.     University  of  Washington. 

Q.     What  was  the  course  that  you  took?  [32] 

A.  Engineering,  and  one  year  of  business  ad- 
ministration. 

Q.  During  the  summers  and  during  your  vaca- 
tions, in  what  did  you  engage? 

A.     I  worked  at  the  Alaska  Junk  Company. 

Q.  And  after  you  finished  school  and  until  after 
you  entered  into  the  Oregon  Steel,  what  did  you  do? 

A.  I  continued  the  work  at  the  Alaska  Junk 
there. 

Q.     For  how  long? 

A.  *I  was  with  the  Alaska  Junk  after  I  finished 
college,  until  1934,  I  believe. 
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The   Court:     When? 

The  Witness:    The  first  part  of  1934. 

Q.  (By  Mr.  Jones)  :  Were  you  ever  a  partner 
of  the  Alaska  Junk  before  1943? 

A.  Yes,  I  was  a  partner  with  the  on  some  ven- 
tures.   In  1932  up  to  and  including  1934. 

Q.  My  question  is,  were  you  ever  a  partner  in 
the  Alaska  Junk  Company  itself  ? 

A.    No,  sir,  I  was  not. 

Q.     Explain  the  ventures  which  you  mentioned? 

A.  On  outside  work,  where  I  was  completely 
away  from  any  interest  in  the  Alaska  Junk  Com- 
pany, we  made  a  gentlemen's  agreement,  between 
Mr.  Wolf  and  Mr.  Schnitzer  and  myself,  in  [33] 
which  I  was  to  receive  one-third  of  all  the  profits 
of  my  own  work,  as  such,  a  venture  that  went  on 
for  a  little  over  two  years. 

Q.     Where  was  that? 

A.  Down  at  Marshfield,  Coos  Bay,  and  Reeds- 
port,  Oregon. 

Q.     What  did  it  consist  of? 

A.  I  had  bought  three  or  four  railroads;  I 
bought  all  the  tracks  and  the  rail  and  the  equip- 
ment at  the  company's  jobs  at  Coos  Bay,  and  on 
the  Umpqua,  and,  in  turn,  bought  and  sold  a  lot 
of  machinery  and  equipment  down  there. 

Q.     About  when  did  that  start? 

A.     It  started  in  1933. 

Q.     What  part  of  1933? 

A.  It  was  toward  the  end  of  1932  and  the  first 
of  1933. 
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Q.     And  when  did  you  finish  down  there  ? 

A.  I  finished  that  venture  about  January  or 
February  of  1934. 

Q.     Then  where  did  you  go? 

A.  I  severed  my  relationship  with  the  Alaska 
Junk  Company  and  went  to  California,  and  from 
there  I  had  several  jobs  in  New  Orleans  and  Ari- 
zona. I  bought  some  big  steel  jobs,  plants,  and 
wrecked  them. 

Q.     What  kind  of  jobs? 

A.  Refineries,  copper  smelters,  and  I  also 
handled  a  [34]  railroad  job  in  California,  and  a 
sawmill  job  in  California. 

Q.  What  did  you  do  with  those  railroad  jobs 
and  sawmill  jobs? 

A.  Well,  I  bought  the  complete  assets,  that  is, 
the  rails  and  equipment  and  everything. 

Q.     And  you  sold  them  for  scrap? 

A.  Yes,  for  scrap  or  relayers  in  the  case  of 
rails. 

Q.     When  did  you  return  to  Oregon? 

A.     I  returned  to  Oregon  in  the  summer  of  1935. 

Q.     And  where  did  you  go  then? 

A.  I  leased  ten  acres  down  at  the  Guild's  Lake 
ai'ea,  and  decided  to  build  a  plant  for  myself. 

Q.     What  kind  of  a  plant? 

A.     A  scrap  and  field  steel  yard. 

Q.     AVhat  was  the  name  of  the  yard  or  company? 

A.     Schnitzer  Steel  Products. 

Q.     Who  arc  the  owners? 
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A.  I  control  ninety-eiglit  per  cent  of  the  stock 
today. 

Q.     It  is  a  corporation? 

A.     It  is  today,  yes. 

Q.     Was  it  in  1941  and  1942  and  1943? 

A.     No,  sir. 

Q.     Was  it  before  that? 

A.  No,  sir;  it  operated  under  an  assumed  name 
certificate.  [35] 

Q.  Now,  after  your  venture  around  Marshfield, 
did  you  ever  work  as  an  employee  after  that  for 
Alaska  Junk  Company?  A.     No,  sir. 

Q.  Then,  all  of  your  connections,  except  in  buy- 
ing and  selling,  or  going  into  the  joint  ventures, 
or  owning  stock  in  the  same  company,  so  far  as 
the  Alaska  Junk  Company  was  concerned,  stopped 
when  you  went  to  Marshfield? 

A.     That  is  true. 

Q.  Now,  would  you  mind  telling  us  how  you 
came  to  start  the  Oregon  Steel?  Where  were  you 
when  you  got  the  idea  ? 

A.  I  had  just  about  completed  dismantling  a 
wreck  on  Treasure  Island,  after  grounding.  We 
completed  our  job  and  sold  the  balance  of  it  to  the 
Navy.  As  a  boy,  of  course,  being  in  the  steel  busi- 
ness, we  also  knew  the  steel  jobbing  and  the  steel 
scrap  business;  and  we  had  some  contact  with  steel 
mills,  and  there  always  had  been  a  dream  of  my 
father's  that  he  would  like  to  have  a  small  steel 
mill.    I  had  the   opportunity  at  the  time;   I   was 
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free,  and  no  large  work  ahead;  I  thought  that  was 
the  right  time  to  go  ahead,  knowing  the  industry 
work  was  rapidly  expanding;  therefore  I  thought 
it  was  a  good  time  to  go  ahead. 

Q.     Where  were  you  at  that  time? 

A.     I  was  at  San  Francisco. 

Q.     Did  you  have  a  corporation  then  organized? 

A.  Yes;  I  wrote  to  my  attorney  here  and  asked 
him  to  [36]  organize  a  corporation. 

The  Court:  When  was  the  corporation  organ- 
ized ? 

The  Witness :    About  the  first  day  of  June,  1941. 

Mr.  Jones:  Now,  if  your  Honor  please,  that  is 
in  the  stipulation ;  and  the  stock  arrangement. 

The  Court:     That  is  fine. 

Q.  (By  Mr.  Jones) :  You  subscribed,  the  stipu- 
lation shows,  to  1251  shares.  Why  did  you  sub- 
scribe to  that  amount? 

A.  Well,  for  one  thing  at  that  time  I  wanted 
to  have  control  of  the  corporation.  I  had  definitely 
no  exact  amount  of  the  cost  of  the  company,  and 
at  least  during  the  initial  stages  I  wanted  to  know 
what  was  going  on  and  I  wanted  the  control  of  it. 

Q.  Now,  after  your  original  stock  subscriptions, 
where  you  took  that  amount,  and  the  partners  of 
the  Alaska  Junk  Company  took  625,  and  then  re- 
allocated it  amongst  themselves,  was  there  any  other 
agreement  about  stock  ownership  ? 

A.     What  do  vou  mean? 
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Q.  About  how  you  would  make  interchanges  in 
your  stock  interests? 

A.     I  don't  get  that  question. 

Q.  The  stipulation  shows  that  you  first  had  1251 
shares'?  A.     That  is  right. 

Q.  And  then  subsequently  had  625  shares  issued 
to  the  [37]  partners  of  Alaska  Junk? 

A.     That's  right. 

Q.  What  was  the  agreement  and  the  understand- 
ing that  caused  the  reissuance  of  the  stock? 

A.  I  think  you  are  off  there.  Originally  it  was 
1251  and  625.  That  was  the  basis  of  two-thirds  and 
one-third.     Is  that  what  you  are  asking? 

Q.  No.  I  asked  you  after  you  subscribed  to  1251 
shares  and  the  Alaska  Junk  partners  took  625,  how 
it  came  that  they  took  part  of  theirs — rather,  a  part 
of  yours ;  they  took  half  of  yours  later,  did  they  not  ? 

A.    Now  you  are  talking  about  later  on? 

Q.    Yes. 

A.  That  is  a  lot  different  than  the  question  you 
asked  me.  The  reason  I  could  not  handle  the  bal- 
ance of  the  money  that  was  involved  was  this:  in 
the  course  of  construction  they  advanced  more 
money  in  proportion  to  the  one-third  than  they 
were  supposed  to,  to  the  end  that  Mr.  Wolf  asked 
for  a  realignment  or  readjustment  of  the  stock  on 
the  basis  of  the  amount  of  money  that  was  due 
them,  with  the  result  I  had  to  give  them  one-half  of 
my  stock,  or  1251  shares,  and  I  only  kept  one-third 
and  they  kept  two-thirds. 
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Q.     Of  the  issued  stock? 

A.     That  is  right. 

Q.     About  when  did  that  happen? 

A.  That  took  place  about  the  first  of  January, 
1943.  [38] 

Q.  And  during-  these  conversations  was  there 
any  guarantee  of  any  kind  made  between  you  and 
the  partners  of  Alaska  Junk? 

Mr.  Marcussen:  I  will  object  to  that  on  the 
ground  that  there  is  no  testimony  about  any  con- 
versation. Could  we  have  the  conversations  iden- 
tified. 

Q.  (By  Mr.  Jones) :  First,  I  would  like  to 
know  about  the  agreement 

Mr.  Marcussen:  My  objection  is  to  any  conversa- 
tion before  it  has  been  established  there  was  any. 

Mr.  Jones :    Will  you  read  the  question  ? 

(Whereupon,  the  question  referred  to  was 
read  by  the  reporter  as  follows:  "And  during 
these  conversations  was  there  any  guarantee 
of  any  kind  made  between  you  and  the  partners 
of  Alaska  Junk?") 

Mr.  Marcussen:  I  didn't  get  your  questions  of 
conversations  as  directed  to  the  guarantee. 

Mr.  Jones:    Yes. 

Mr.  Marcussen:     The  objection  is  withdraw^n. 

A.  Yes;  I  did  guarantee  Alaska  Junk;  and  that 
was  due  to  the  fact  that  at  this  time  the  Alaska 
Junk  had  put  so  much  money  ahead  of  my  invest- 
ment that  Mr.  Wolf  got  leery  and  didn't  want  to 
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advance  any  more  money  or  material.  We  made 
an  arrangement  that  I  would  give  one-half  of  my 
stock,  and  I  guaranteed  that  I  would  take  care  of 
my  end  of  the  one-half  of  [39]  the  loss;  I  guaran- 
teed, in  the  case  of  any  losses,  that  I  personally 
would  pay  the  difference  to  the  Alaska  Junk  on 
account  of  any  advances  in  merchandise. 

Q.  How  was  that  guarantee  to  operate?  You 
say  you  had  one-third *?    One-third  of  what? 

A.  Let  me  put  it  simply:  in  case  the  Alaska 
Junk  should  take  any  losses  for  advances,  and  so 
forth,  over  and  above  their  proportionate  advances, 
in  proportion  to  the  reissue  of  the  stock,  that  is, 
two-thirds  of  the  investment  and  I  having  one-third 
of  the  investment;  in  other  words,  the  losses,  if 
any,  would  be  borne  in  proportion  to  the  stock 
we  had. 

The  Court:     Tell  us  how  you  guaranteed  if? 

The  Witness:    Just  as  I  stated. 

Q.  (By  Mr.  Jones) :  I  asked  you  this  question, 
what  was  the  basis'?  You  said  you  guaranteed  one- 
third.  I  asked  you,  you  guaranteed  one-third  of 
what? 

A.  Of  their  losses  and  my  losses  combined.  I 
guaranteed  that  the  difference,  if  I  lost  and  they 
should  lose,  that  Alaska  should  be  repaid  anything 
that  was  in  excess  of  the  two-thirds  of  the  losses 
incurred  by  both  of  us.  I  guaranteed  the  difference 
between  one-third  and  what  the  actual  figure  was; 
in  other  words,  my  loss  would  be  a  full  one-third 
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and  their  full  loss  would  not  be  more  than  two- 
thirds.    If  it  was,  I  would  pay  that  difference.  [40] 

Q.  On  what  kinds  of  accounts  did  this  guarantee 
operate?    What  kind  of  losses  are  you  speaking  of? 

A.     This  was  on  the  open  books. 

Mr.  Marcussen:  I  have  an  objection,  if  your 
Honor  jDlease,  that  this  calls  for  a  conclusion  of  the 
witness,  and  move  that  it  be  stricken  as  to  whether 
it  was  an  open  book  loss  or  not.  That  is  a  conclu- 
sion of  the  witness. 

The  Court :  I  think  he  would  be  entitled  to  show 
what  interest  each  one  had.  I  think  it  is  a  part  of 
the  explanation.    I  will  overrule  the  objection. 

Q.  (By  Mr.  Jones)  :  Did  you  ever  talk  with  any 
of  the  partners  of  Alaska  Junk  about  how^  much 
they  would  invest  in  the  capital  of  the  Oregon 
Steel? 

A.  Yes,  we  had  many  discussions  on  that.  Of 
course,  the  whole  picture — I  think,  in  all  fairness 
to  everybody,  this  plan  or  unit  was  promoted  on 
my  idea.  I  started  working  on  it  in  1941,  at  which 
time  costs  were  very  much  lower  than  they  were 
in  1942  and  1943  or  1944.  I  think,  in  all  fairness, 
we  made  three  engineering  reports,  three  different 
engineering  reports,  at  different  times,  and  at  each 
time  each  report  was  a  little  higher.  We  never  in- 
tended to  invest  so  much  capital. 

Mr.  Marcussen:  Just  a  minute.  Before  we  go 
too  far.  He  has  asked  him  to  state  what  conversa- 
tion he  had  with  [41]  the  ]3arties  involved  pertaining 
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to  the  investment  in  capital,  and  I  think  the  answer 

should  be  confined  to  that. 

The  Court:  I  think  there  is  an  issue  involved  as 
to  whether  or  not  it  was  a  capital  loss,  and  I  think 
perhaps  intention  might  be  material.  I  will  over- 
rule the  objection. 

A.  (Continuing)  :  Well,  in  this  picture  here, 
I  had  to  spend  two  years  in  Washington,  D.  C, 
tiying  to  get  money,  trying  to  get  the  plans  started, 
and  all  this  time — I  would  say  this,  that  our  finan- 
cial statements  at  the  time  are  on  record,  not  only 
in  the  banks  but  in  Washington,  D.  C. ;  and  the 
amount  of  capital  that  w^e  could  have  put  in  has 
never  been  altered.  I  don't  think  we  made  any 
statement  anywhere  that  we  ever  intended  to  put  in 
over  $187,000.00  capital  stock. 

Q.  (By  Mr.  Jones) :  My  question  went  to  what 
the  conversation  was  with  the  partners  of  Alaska 
Junk  A\dth  respect  to  what  Alaska  Junk  would 
put  in? 

A.  I  think  that  is  answered  by  the  fact  that 
Alaska  Junk,  the  last  six  months  or  a  year  of  this 
whole  thing, — we  never  knew  ourselves  until  the 
last  minute;  we  didn't  w^ant  to  put  any  more  money 
in  than  we  had  to. 

Q.  AVas  there  ever  in  your  agreement, — was 
there  ever  a  limit  set  in  your  agreements  with 
Alaska  as  to  what  they  would  put  in? 

A.  As  to  what  Alaska's  share  in  the  subscribed 
capital?  [42] 
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Q.     As  to  what  it  would  be? 

A.     The  maximum  was  two-thirds. 

Q.     Of  the  subscribed  stock? 

A.  Of  the  subscribed  maximum.  I  would  not 
say  two-thirds.  No.  Mr.  Wolf  never  wanted  to 
put  in  any  more  than  $125,000.00  towards  capital. 

Q.     Did  he  ever  say  so?  A.    Yes. 

Q.     You  heard  him?  A.     Yes. 

Q.  There  were  622  unissued  shares;  why  were 
they  not  issued? 

A.  At  the  time  this  company  was  formed  we 
had  a  man  in  New  York  by  the  name  of  Mr.  Rosen- 
baum  who  was  given  some  money  for  helping  us,  and 
he  was  promised  a  sum  of  money  for  this  stock,  and 
that  was  somewheres  around  twelve  and  one-half 
per  cent. 

The  Court:    Will  you  state  that  again,  please? 

The  Witness:  A  gentleman  in  New  York  was 
offered  some  stock  for  his  services.  We  had  to  keep 
some  open  for  him ;  we  had,  in  the  two  or  three  year 
period  approached  other  people  and  investment  men, 
and  as  in  the  case  of  Mr.  L.  G.  Knight  of  Seattle, — 
we  wanted  to  get  him  in  the  operation,  that  is,  to 
come  in  with  an  interest  in  stock;  we  wanted  him 
to  come  in  and  operate  the  company,  [43] 

The  Court:    May  I  have  the  answer  read? 

(Whereupon,  the  last  answer  was  read  by 
the  reporter  as  above  recorded.) 

Q.     (By  Mr.  Jones) :     How  was  this  stock  alio- 
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cated'?     Did  yoji  have  any  plan' at  this  time  as  to 
how  those  622  shares  would  be  paid  for,  if  they  were 
issued  to  someone  ? 

A.  That  stock  which  would  be  issued  to  Mr. 
Rosenbaum  would  be  charged  as  a  promotion  in  the 
formation  of  the  company. 

Q.     Did  he  assist  in  that?  A.    Yes. 

Q.     And  the  stock  for  Knight? 

A.  I  believe  Mr.  Knight's  stock  was  to  be 
handled  this  way,  that  he  would  pay  for  some  and 
be  given  an  opportunity  to  pay  for  the  balance  out 
of  the  salaries  and  proceeds  or  profits. 

Q.     And  neither  man  received  any  stock? 

A.     Neither  man,  of  course,  did. 

Q.     How  much  was  to  be  held  out  for  Rosenbaum  ? 

A.     About  twelve  and  a  half  per  cent,  I  believe. 

Q.  That  would  be  about  3121/^  shares,  wouldn't 
it!  A.     I  think  so. 

Q.  What  was  to  happen  to  the  others?  Was 
the  other  block  of  shares  what  Mr.  Knight  was 
to  get?  A.     That  is  right.  [44] 

Q.  If  he  did  not  take  it  all,  and  you  issued  the 
rest,  what  was  the  plan? 

A.     Whoever  got  it  would  have  to  pay  for  it. 

Q.  Whoever  was  going  to  get  it  would  have  to 
pay  for  it?  A.     That's  right. 

Q.  And  if  you  wanted  it,  you  would  have  to  pay 
for  it? 

A.  If  I  wanted  it,  yes.  You  are  asking  what 
was  the  plan. 
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Q.     Were  you  giving  it  away? 

A.  We  had  no  intentions  of  giving  it  away  at 
any  time.    We  did  not  intend  to. 

Q.     You  did  not? 

A.  No;  we  never  intended  at  that  moment  to 
give  it  away. 

Q.  At  that  moment.  Did  you  ever  intend  at  any 
time  ? 

A.  If  I  gave  it  away,  I  certainly  w^ould  get 
services  or  cash  or  something  in  return. 

Q.  In  other  words,  the  company  was  going  to 
sell  it?  A.     Yes,  that  is  right. 

Q.  When  you  finally  got  your  1942  plans,  did  the 
mill  cost  more  than  the  estimate? 

A.    Just  what  do  you  mean? 

Q.  There  was  an  estimated  cost  for  the  plant; 
did  the  mill  cost  more  than  the  1942  estimate? 

A.     It  did.  [45] 

Q.     By  about  how  much? 

A.  By  about  three  hundred  fifty  or  three  hun- 
dred seventy-five  or  four  hundred  thousand  dollars. 

Q.  Was  there  any  restriction  of  any  kind  placed 
upon  the  corporation,  upon  Oregon  Steel,  with  re- 
spect to  paying  either  yourself,  that  is,  yourself  as 
an  individual,  or  Schnitzer  Steel  Products  or 
Alaska? 

A.  Well,  the  R.F.C.  put  a  restriction  on,  as  far 
as  my  salary  was  concerned;  they  only  w^ould  let 
me  draw  $15,000.00  a  year  out  of  the  business. 

Q.  What  was  the  restriction  about  paying  the 
open  account? 
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A.  So  far  as  the  open  accounts  were  concerned, 
the  R.F.C.  man  or  representative  there,  Mr.  Mc- 
Gonagie,  refused  to  let  our  office  at  the  steel  mill 
pay  the  Alaska  Junk  or  myself  for  the  open  ac- 
count. 

Q.  Is  that  the  reason  why  the  open  account  got 
to  the  size  that  it  did  *?  A.     Yes. 

Mr.  Marcussen:  I  will  object  to  that  as  calling 
for  a  conclusion  of  the  witness,  and  ask  that  the 
answer  be  stricken. 

The  Court:     Overruled. 

Q.     (By  Mr.  Jones) :    Who  was  Mr.  McGonagle? 

A.  He  was  an  engineer  brought  out  here  by 
the  Reconstruction  Finance  Corporation,  who  had 
had  some  large  plants  built  under  his  control  with 
the  R.F.C.  and  the  D.P.C.  He  was  the  engineer  in 
charge  of  keeping  contact  and  watching  our  opera- 
tions for  the  R.F.C,  and  in  charge  of  expenditures. 

Q.  AVhen  were  you  first  notified  by  the  Draft 
Board  1 

A.  Well,  of  course  I  registered  and  I  got  my 
first  notice  somewhere  around  June  of  1942.  I  got 
by  on  that  until  my  second  notice  in  February  of 
1943. 

Q.     And  Avhen  were  you  finally  inducted? 

A.  I  was  inducted  the  last  week  of  June  of 
1943. 

Q.     How  long  were  you  in  the  army '? 

A.     Two  and  one-half  years. 

Q.     Inducted  June,  1943? 
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A.  I  believe  the  exact  date  was  June  22  or  June 
23,    They  gave  me  ten  days'  notice. 

Q.  Where  did  you  spend  the  greater  part  of  your 
time  in  the  army?  A.     In  Europe. 

Q.     When  did  you  return? 

A.     November  of  1945. 

Q.     What  was  your  grade  when  you  returned? 

A.     Sergeant. 

Mr.  Marcussen:  I  will  object  to  that  as  having 
no  materiality;  I  am  willing  to  stipulate  that  this 
man  has  performed  [47]  his  duty  to  his  country. 

The  Court:  I  don't  think  that  is  material.  What 
did  you  ask  him  ? 

Mr.  Jones:  I  asked  him  what  his  grade  was 
when  he  returned. 

Mr.  Marcussen:     His  rank? 

Mr.  Jones:    Yes. 

The  Court:  I  will  overrule  the  objection.  What 
was  the  answer  to  the  question  ? 

The  Witness :    Sergeant. 

Q.  (By  Mr.  Jones)  :  When  you  went  into  the 
steel  mill,  did  you  have  any  estimate  of  what  the 
probable  earnings  would  be  as  soon  as  it  got  into 
production  ? 

A.  The  estimate  by  the  best  and  most  capable 
engineers  was  that  this  plant  would  earn  between 
$60,000.00  and  $75,000.00  a  month  on  a  two-furnace 
operation. 

Q.     Of   your   knowledge,   do   you   know   of   anv 
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other  businesses  that  the  Alaska  Junk  helped  to 

finance  % 

A.  Yes ;  they  helped  me  in  1939  to  start  the  In- 
dustrial Air. 

Mr.  Mareussen:  I  will  object  to  the  question. 
Oh,  I  will  withdraw  the  objection. 

The  Witi\ess:  They  helped  nie  in  1939  to  start 
the  Industrial  Air  Products  Company.  I  also  know 
of  their  starting  [48]  the  National  Machinery  Com- 
pany, because  at  that  time  I  was  very  much  in- 
terested in  the  company.  I  also  knew  of  the  Central 
Plumbing  or  Central  Sup])ly. 

Q.  Do  you  know  whether  they  made  any  ad- 
vances to  those  companies? 

Mr.  Mareussen:  I  will  object  to  the  question  on 
the  ground  that  the  witness  is  not  qualified,  and 
not  the  best  evidence. 

The  Court :  I  think  that  should  be  shown  by  a 
better  source.     The  objection  is  sustained. 

Q.  (By  Mr.  Jones)  :  When  you  went  to  the 
ai'my,  did  you  leave  any  power-of-attorney  ? 

A.  Yes,  I  left  a  power-of-attornej^  with  my 
father,  Sam  Schnitzer. 

Q.  And  he  could  act  for  you  on  anything  in  the 
steel  mill  during  your  absence  %  A.     Yes. 

Q.  AVell,  do  you  know  whether  there  was  anyone 
in  your  family  or  in  the  Wolf  family  that  had  had 
any  experience  in  steel  making  or  in  the  operation 
of  a  furnace  or  rolling  mill? 

A.     Well,  there  was  no  one,  sir.  [49] 
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Q.  (By  Mr.  Jones)  :  On  this  guarantee  that 
you  spoke  about  with  the  Alaska  Junk,  did  they 
make  any  guarantee  back  to  you?  In  other  words, 
was  it  a  two-way  guarantee?  A.     Yes. 

Q.  How  did  it  work,  so  far  as  you  were  con- 
cerned ? 

A.  So  far  as  I  was  concerned,  I  had  to  pay  quite 
a  bit  of  money  to  balance  the  debt  that  they  had  in- 
curred. 

Q.  If  it  had  been  the  other  way,  did  they  have 
to  [57]  guarantee  you  that  your  losses  would  not 
exceed  a  certain  amount? 

A'.     My  full  one-third? 

Q.     That  your  losses  would  not  exceed  one-third? 

A.     That  is  right. 

Q.  At  what  prices,  when  Oregon  Steel  bought 
from  Alaska — what  prices  did  you  pay  to  Alaska 
for  merchandise  out  of  their  stock? 

A.     We  paid  the  standard  prevailing  price. 

Mr.  Marcussen:  I  will  object  to  that  on  the 
gromid  that  the  witness  has  not  been  shown  to  be 
qualified  to  testify  about  the  prices  paid  for  scrap. 
There  is  no  indication  in  that  regard  that  any  scrap 
was  sold  to  Oregon  Steel  when  he  was  connected 
with  it. 

The  Court:  Find  out  if  any  was  sold,  at  any 
time  when  he  was  present,  or  when. 

Mr.  Marcussen :     That  is  the  point  of  my  question. 

The  Court:  Let  us  find  out  whether  there  was 
any  transaction. 
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Q.  (By  Mr.  Jones)  :  Keep  out  the  scrap  that 
was  purchased  after  you  went  away,  and  I  want  to 
call  your  attention  to  the  things  that  were  pur- 
chased for  the  construction  of  the  mill  before  you 
went  into  the  service;  do  you  know  on  what  basis 
or  on  what  price  that  merchandise  was  purchased? 

A.  We  paid  the  standard  prices  for  what  was 
purchased,  which  standard  prices  were  gauged  by 
the  Moore  Book,  which  was  the  book  that  the  Port- 
land Jobbers  Association  paid,  or  which  they  went 
by.  That  was  for  scrap.  For  new  steel  that  was 
fabricated,  we  paid  the  jobbers'  price;  for  electric 
motors  and  so  forth,  the  same. 

Q.  When  they  purchased  for  you  on  the  outside 
from  third  party  vendors,  what  did  they  charge 
you? 

The  Court :     What  do  you  mean  by  ' '  they ' '  ? 

Mr.  Jones:  The  partners  at  the  Alaska  Junk 
Company. 

Q.  (By  Mr.  Jones) :  When  they  made  pur- 
chases for  you  or  paid  bills  for  what  you  purchased, 
do  you  know  what  they  charged,  or  whether  they 
charged  any  profit  on  those  transactions? 

A.     There  was  no  profit,  sir. 

Mr.  Jones :     You  may  cross-examine. 

Mr.  Marcussen:  If  your  Honor  please,  may  we 
have  a  brief  recess  for  about  ten  minutes? 

The  Court :     Yes. 
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Mr.  Jones:  I  have  one  or  two  more  questions, 
if  your  Honor  please. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Jones) :  This  man  Rosenbaum  that 
you  spoke  of,  what  was  his  [59]  function  in  this 
thing? 

A.  In  1941  I  went  to  New  York  to  try  to  get  this 
promoted  in  Washington,  and  also  to  help  get  this 
plan  financed;  and  there  was  a  period  of  about  six 
months  in  which  I  worked  with  him. 

The  Court:     With  whom? 

The  Witness :  With  this  man  Rosenbaum  in  New 
York.  I  went  to  private  capital  in  New  York,  and 
also  to  the  R.F.C.  in  Washington.  We  worked  to- 
gether on  the  O.P.M.,  i3rior  to  the  War  Production 
Board,  on  promotion,  to  build  the  plant ;  and  he  did 
serve  some  functions. 

Q.  (By  Mr.  Jones) :  Did  he  ever  give  you  any 
advice  with  respect  to  the  capitalization  of  the  Ore- 
gon Steel? 

A.  Yes;  our  original  application  to  the  R.F.C. 
was  made — we  sought  his  advice  at  that  time. 

Q.  To  the  extent  of  what  the  capital  stock  struc- 
ture should  be? 

A.  Yes,  he  was  here;  he  jnade  a  trip  here  and 
stayed  at  the  Benson  Hotel  in,  I  believe,  it  was 
July  or  the  first  part  of  August  of  1941.  I  am  not 
quite  positive  on  that  date.    But  he  was  here  in  con- 


98  Sam  Schnitzer  vs. 

(Testimony  of  Morris  Schnitzer.) 
junction  of  setting  up  the  capital  stock  of  the  Ore- 
gon Electric  Steel  Rolling  Mills. 

Q.  What  capitalization  did  he  recommend  to 
you?  A.     $250,000.00.  [60] 

Mr.  Marcussen:     What  was  that  I 

Mr.  Jones:  I  asked  him  what  was  the  capializa- 
tion  his  financial  advisor  recommended.  That  is 
all.     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Marcussen: 

Q.     Did  Mr.  Rosenbaum  give  a  report  to  you? 

A.  We  had  mail  from  him;  we  never  actually 
got  a  report. 

Q.     Did  you  ask  him  to  make  a  survey? 

A.  No,  we  did  not.  What  kind  of  a  survey  do 
you  mean? 

Q.     As  to  what  it  would  cost  to  construct  it? 

A.  Yes,  he  advised  us  to  go  to  McDonald  Broth- 
ers in  New  York.  We  did,  and  they  made  an  origi- 
nal survey  and  report  on  this  plant. 

Q.     Mr.  Rosenbaum  did  not  make  any  survey  ? 

A.     No  sir,  he  did  not. 

Q.  How  long  was  he  here  in  Portland  at  the 
Benson  Hotel.  A.     One  day. 

Q.     Was  he  here  on  your  invitation? 

A.  No,  he  was  not.  I  believe  he  had  some  busi- 
ness in  Seattle,  and  he  stopped  one  day  here  and 
then  he  returned  to  New  York. 

Q.  How  did  you  know  of  his  presence  here  in 
Portland?  [61] 
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A.     He  informed  me  he  was  coming  west. 

Q.  What  was  the  occasion  for  his  informing 
you? 

A.     To  work  on  this  capital  stock  structure. 

Q.     Had  you  requested  him  to  do  that? 

A.     Had  we  requested  him? 

Q.     Yes. 

A.    Yes,  we  did.    We  asked  his  advice  on  that. 

Q.     Did  you  write  him  a  letter? 

A.  There  was  a  lot  of  correspondence  back  and 
forth. 

Q.     Who  signed  the  letter? 

A.     On  most  of  the  mail,  I  did. 

Q.    Where  are  those  letters  now? 

A.     Which  letters,  sir? 

Q.     The  letters  to  Mr.  Rosenbaum? 

A.     He  has  got  some  of  them,  I  guess. 

Q.     Do  you  have  copies  of  them? 

A.  Our  copies,  most  of  our  attorneys  have  them, 
sir. 

Q.     Do  you  recall  when  you  first  wrote  him? 

A.     I  first  wrote  him  in  early  1941. 

Q.  Do  you  recall  the  nature  of  your  statement 
in  that  letter?  .  . 

A.     I  recall  some  of  the  statements,  yes. 

Q.     What  was  the  substance  of  the  letter? 

A.  That  we  wanted  to  build  a  steel  mill,  and  he 
wrote  us  back  that  he  had  conferred  with  his  man 
Harry  Neider.  [62] 

Q.  What  did  you  say  besides  telling  him  that  you 
were  going  to  start  a  steel  mill? 
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A.     I  cannot  tell  you. 

Q.  What  was  the  occasion  of  informing  him  of 
that  fact? 

A.     We  were  trying  to  work  out  a  steel  mill. 

Q.  What  did  you  ask  him  to  do  about  HI  Why 
did  you  consult  him  about  it? 

A.     About  the  financing,  sir. 

Q.     What  was  the  date  of  your  inquiry? 

A.  I  cannot  tell  you  the  date  without  checking 
the  actual  letters. 

Q.    What  was  his  reply? 

A.  His  reply  was  that  he  would  like  to  have  me 
back  in  New  York  to  talk  the  thing  over,  and  he 
thought  it  could  be  worked  out. 

Q.     Did  you  go  to  New  York  to  see  him? 

A.    Yes. 

Q.    About  when  was  that  ? 

A.  That  was  in  the  early  part  of  1941 ;  that  was 
the  early  part  of  1941,  somewhere  around  May,  I 
believe;  no,  I  will  take  that  back,  sir.  It  was  in 
June.    I  was  back  there  in  June. 

Q.  Was  it  before  or  after  the  organization  of 
the  corporation?  [63] 

A.  I  really  could  not  tell  you  about  that  without 
checking, 

Q.  How  long  were  you  in  New  York  on  that 
occasion  ?  A.     I  think  it  was  about  ten  days. 

Q.    What  were  you  doing  there  at  that  time? 

A.  1  had  gone  to  Washington,  D.  C,  to  check 
up  on  some  of  the  possibilities  of  getting  the  thing 
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through  the  O.P.M.,  and,  also,  checking-  on  the  avail- 
ability of  some  of  the  equipment,  and  also  talking 
with  Mr.  Rosenbaum. 

Q.  How  much  time  would  you  estimate  was  spent 
with  Mr.  Rosenbaum? 

A.  Well,  I  made  several  trips  there  at  which 
time  I  spent  a  week  or  ten  days.  I  was  in  the  East 
off  and  on  for  a  year  during  that  time. 

Q.  I  am  talking  about  your  trip  in  early  June. 
I  understood  it  was  your  testimony  that  you  were 
there  for  about  ten  weeks  on  that  occasion. 

A.     I  think  that  is  about  right. 

Q.  Do  you  mean  to  say  you  were  in  New  York 
all  the  time? 

A.  No,  I  went  back  and  forth  between  Wash- 
ington and  New  York.  I  was  in  Washington  a  part 
of  that  time. 

Q.  Well,  about  how  much  of  your  time  were  you 
in  New  York? 

A.     A  couple  of  days  in  New  York.  [64] 

Q.  Did  Mr.  Rosenbaum  go  to  Washington  with 
you?  A.     No  sir. 

Q.  Where  were  your  conferences  with  him? 
Were  they  at  all  times  in  New  York? 

A.     In  his  office. 

Q.     In  his  office  in  New  York?  A.     Right. 

Q.     What  was  his  business? 

A.  Promoting ;  I  think  that,  basically,  answers  it. 
He  is  supposed  to  be  a  financial  wizard. 

Q.     Of  whom  did  you  learn  that? 
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A,  Through  this  reltaive,  Harry  Neider,  who 
lived  in  Seattle. 

Q.  By  "promoter,"  you  mean  he  would  get  new 
business  enterprises  started? 

A.     I  wouldn't  say  that  he  could  get  them  started. 

Q.     Well,  does  he  finance  themf 

A.  He  has  no  money;  I  don't  know  how  much 
money  he  actually  has  of  his  own,  but  so  far  as 
using  his  own  money  for  financing,  that  is  not  his 
game.  He  took  me  down  to  two  or  three  Wall  Street 
outfits  who  were  not  interested;  the  trips  did  not 
prove  fruitful. 

Q.  Did  you  ask  him  at  any  time  whether  he  could 
raise  any  capital  for  you  or  any  money  for  this  en- 
terprise that  you  had  in  mind?  [65] 

A.     Yes,  we  did. 

Q.  Who  were  the  organizations,  or  what  were 
the  organizations  that  he  took  you  to  in  New  York  ? 

A.    We  went  to  the  Hartley  Rogers  Company. 

The  Court:  Did  you  mean  Mr.  Rosenbaum  went 
with  you  when  you  said  "we"? 

The  Witness:  Mr.  Rosenbaum  took  me  to  Hart- 
ley Rogers  and  to  Commercial  Credit.  Hartley 
Rogers  promote  stock  issues,  and  Commercial  Credit 
loans  money  to  businesses. 

Q.  (By  Mr.  Marcussen)  :  Where  are  their  of- 
fices in  New  York,  if  you  recall? 

A.  I  don't  recall,  sir.  Hartley  Rogers  are  on 
Wall  Street,  and  Commercial  Credit  are  up  some- 
wheres  on  34th. 


Commissioner  of  Intei^nal  Revenue  103 

(Testimony  of  Morris  Schnitzer.) 

Q.  Did  Mr.  Rosenbaum  introduce  you  at  Com- 
mercial Credit  and  at  Hartley  Rogers? 

A.    Yes. 

Q.  By  the  way,  were  there  any  financial  houses, 
any  other  financial  houses  that  he  took  you  to? 

A.     Those  were  the  only  two. 

Q.     Those  were  the  only  two? 

A.     Yes,  in  New  York. 

Q.  What  did  Mr.  Rosenbaum  say  was  his  pur- 
pose in  taking  you  to  these  organizations? 

A.  Well,  he  was  trying  to  see  if  he  could  arrange 
capital  to  finance  it.  [66] 

Q.     Money  to  invest  and  to  put  into  the  business  ? 

A.     Yes. 

Q.     What  was  the  outcome  at  Hartley  Rogers  ? 

A.     They  were  not  interested  in  the  deal. 

Q.     Why  not? 

A.  There  was  no  engineering  report  or  anything 
on  the  plan.  They  had,  I  believe,  at  that  time — 
I  think  at  Hartley  Rogers  they  said  they  couldn't 
sell  any  stock  of  this  kind  on  the  market  without 
any  previous  past  experience. 

Q.     What  was  the  outcome  at  Commercial  Credit  ? 

A.  Commercial  Credit  could  not  advance  us  any 
money  on  this  deal. 

Q.  What  was  the  reason  that  was  given  that 
they  could  not  advance  any  money  on  the  deal? 

A.  The  same  thing ;  they  had  no  engineering  re- 
port on  the  plan,  and  the  amount  of  capital  which 
we  told  them  we  coiild  put  in  as  a  maximum,  which 
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they  said  was  not  enough ;  the  amount  of  capital  that 
we  were  to  put  in  and  the  amount  that  we  wanted 
from  them ;  they  said  our  ratio  was  too  small  an  in- 
vestment. 

Q.  That  is,  the  ratio  of  your  investment  to  the 
total?  A.     That's  right. 

Q.  Did  they  say  something  also  about  it  being 
a  new  enterprise,  and  they  would  not  be  in  a  posi- 
tion to,  or  would  not  take  stock  in  a  new  and  un- 
proven  enterprise?  [67] 

A.  Commercial  Credit  would  have  if  we  had  put 
more  money  into  it.  In  other  words,  if  we  put  in 
a  lot  of  money,  they  would  give  us  a  mortgage  on 
it. 

Q.  Did  you  tell  them  that  you  were  limited  to 
$250,000.00  capital  which  had  been  authorized? 

A.     That  is  right;  very  definitely. 

Q.  And  that  was  all  the  capital  stock  that  you 
intended  to  authorize  for  the  organization? 

A.     That  is  right. 

Q.  Did  you  tell  them  then  whether  or  not — did 
you  tell  them  how  much  you  intended  to  issue  of 
the  capital  stock? 

A.  We  told  them  it  would  be  a  maximum  capital 
of  $250,000.00. 

Q.  Did  they  tell  them  at  that  time  that  you  in- 
tended to  secure  a  loan  from  the  Reconstruction  Fi- 
nance Corporation? 

A.  Yes,  we  told  them  both  at  that  time  that  we 
would  try  to,  or  were  going  to  make  a  request  for  a 
loan. 
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Q.  Did  that  fact  change  their  minds  any  about 
their  position?  A.     No. 

Q.  Now,  what  other  establishment  did  Mr.  Kosen- 
bamn  take  you  to*? 

A.  The  MacDonald  Brothers  Engineering  Com- 
pany. 

Q.  Where  is  the  MacDonald  Brothers  Engineer- 
ing Company?  A.     They  are  in  New  York. 

Mr.  Jones:  If  the  Court  please,  we  have  not 
objected  so  far,  but  counsel  is  going  far  beyond  the 
scope  of  the  direct  examination.  I  suggest  that  if 
he  wants  to  take  the  witness  so  far,  he  should  make 
this  witness  his  own.   • 

Mr.  Marcussen:  This  witness  has  testified  as  to 
the  intent  of  these  individuals. 

The  Court:  I  think  the  cross-examination  is 
proper  in  view  of  the  questioning  on  direct  on 
intent. 

Q.  (By  Mr.  Marcussen)  :  Are  you  sure  that 
MacDonald  Engineering  has  an  office  in  New  York  ? 

A.  Yes,  sir.  They  did;  I  don't  know  whether 
they  have  now. 

Q.  Do  you  know  whether  they  have  one  in 
Boston  ? 

A.  There  is  a  report  and  it  is  shown  on  their  sta- 
tionery.   I  assume  that  their  head  office  is  up  there. 

Q.  Where  else  did  he  take  you,  Mr.  Schnitzer? 
To  what  other  establishment,  if  any? 

A.     I  don't  remember  any  except  the  R.F.C. 
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Q.  Now,  did  you  ask  him  to  take  you  to  Mac- 
Donald  Brothers?  A.     No  sir. 

Q.     Was  it  his  suggestion?  A.    Yes  sir. 

Q.     For  what  purpose  was  it?  [69] 

A.     To  get  an  engineering  report. 

Q.     Did  you  get  one?  A    Yes. 

Q.     Do  you  have  it  here?  A.     Not  here. 

Q.     Is  it  at  the  steel  mill? 

A.     I  don't  remember. 

Q.     Have  you  supplied  one  to  your  attorneys? 

A.     No,  sir. 

Q.  Do  you  know  whether  your  attorneys  have  a 
copy?  A.     Of  what? 

Q.     That  report? 

A.     The  MacDonald  report? 

Q.     Yes?  A.     No,  sir. 

Q.  Did  Mr.  Rosenbaum  say  anything  about  what 
he  intended  to  do  with  the  report  ? 

A.     Yes,  we  did. 

Q.     What  did  he  say? 

A.  He  would  use  that  to  help  us  in  getting  an 
R.F.C.  loan. 

Q.  Was  the  report  submitted,  either  by  you  or 
Mr.  Rosenbaum,  or  anybody  else,  to  Hartley  Rogers 
and  Commercial  Credit?  A.     No,  sir. 

Q.     Why  not?  [70] 

A.  They  did  not  seem  very  enthusiastic  about  the 
whole  thing. 

Q.  And  was  the  report  finally  submitted  to  the 
R.F.C?  A.    Yes. 

Q.     Where?  A.     At  Portland,  sir. 
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Q.  Now,  when  did  you  next  see  Mr.  Rosenbaum 
after  you  saw  him  in  New  York  on  this  occasion? 

A.  I  saw  him  for  a  period  of  two  or  three 
months  off  and  on  in  the  period  of  1941. 

Q.  Where  in  the  i)eriod  of  two  or  three  months  ? 
Where  would  you  place  those  visits  of  Mr.  Rosen- 
baum's  in  the  year? 

A.  Mr.  Rosenbaum  came  here  in  July  of  1941. 
He  made  one  trip,  as  I  stated,  prior. 

Q.  That  was  after  your  visit  to  him  in  New 
York?  A.     Yes. 

Q.  Now,  was  there  a  report  sought  from  any 
other  source? 

A.  No;  the  MacDonald  report  was  the  only  one 
I  had  at  the  time.  I  had  myself  made  a  report  pre- 
vious to  this.  I  had  a  report  previous  to  the  ^lac- 
Donald  report,  made  by  an  engineer,  Mr.  Hunt,  of 
Pittsburgh. 

Q.     When  did  you  get  that  report? 

A.  I  am  not  exact  on  the  date,  but  I  think  the 
first  Hunt  report  was  made  in  the  summer  of  1941. 
The  MacDonald  [71]  report,  I  believe,  was  finished 
in  the  fall  of  1941. 

Q.  Did  the  MacDonald  report  contain  any  recom- 
mendations as  to  the  capitalization  of  this  company? 

A.  I  believe  that  the  maximum  cost  was  to  be 
somewheres  around  $700,000.00  under  that  plan,  and 
our  maximum  capital  was  to  be  $250,000.00  that  we 
would  invest. 

Q.  What  did  the  $700,000.00  investment  repre- 
sent ? 
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A.  We  would  ask  for  $450,000.00  or  $500,000.00 
loan  at  that  time,  I  believe,  from  the  RFC. 

Q.  By  $250,000.00  capital,  was  it  originally  in- 
tended to  issue  all  that  stock? 

A.     I  don't  believe  it  was,  sir,  no. 

Q.     It  was  not? 

A.  I  think,  as  I  testified  a  few  moments  ago,  we 
originally  intended  to  issue  $187,000.00  that  we  had 
subscribed  for,  and  hold  the  balance  for  Mr.  Rosen- 
baum  here  and  the  unissued  small  balance  for  either 
an  operator  or  some  other  investor. 

Q.  You  suggested  on  your  direct  about  putting 
in  cash  or  services  which  w^ould  be  the  equivalent 
of  cash?  A.     That  is  right. 

Q.  When  you  say,  or  when  you  said  a  moment 
ago  that  it  was  originally  not  intended  to  issue 
$250,000.00,  you  mean  by  that,  that  the  Wolf  and 
the  Schnitzer  families  did  not  intend  to  take  any 
more  than  that;  is  that  what  you  intended  [72]  to 
mean? 

A.  I  don't  think  there  was  any  talk  about  issu- 
ing any  more  to  ourselves. 

Mr.  Jones:     Didn't  you  misquote  yourself? 

Mr.  Marcussen:     I  don't  know. 

Q.  (By  Mr.  Marcussen) :  Did  you  speak  to  the 
people  at  the  MacDonald  Engineering  Company,  or 
MacDonald  Brothers,  or  whatever  it  is? 

A    Yes. 

Q.  And  did  you  tell  them  of  your  plan  with  re- 
spect to  the  limits  on  the  amount  of  money  that 
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you  and  your  other  principals  would  be   able   to 

put  into  it?  A.     That  is  right. 

Q.  And  did  you  tell  them  it  was  your  intention 
to  issue  or  authorize  stock  of  only  $250,000.00? 

A.     That  is  right. 

Q.  Did  they  give  you  an  estimate  in  that  report  ? 
By  the  way,  will  you  produce  the  report? 

A.  I  will  have  to  check  to  see  whether  the  steel 
mill  has  it.    There  was  a  copy  with  the  R.F.C. 

Q.  By  the  "steel  mill,"  you  mean  the  Oregon 
Steel? 

A.  Yes.  Now,  the  R.F.C.  should  have  a  copy 
that  went  with  our  original  request  for  our  first 
loan  which,  by  the  way,  they  turned  do\vn. 

Q.  Do  you  have  a  copy  of  it  at  your  office,  Mr. 
Schnitzer?  [73] 

A.     No,  sir;  I  have  never  had  a  copy  of  it. 

Q.     Have  you  ever  read  a  copy  of  it? 

A.    Yes. 

Q.  What  estimates  did  they  make  with  respect 
to  the  total  cost  of  this  plant? 

A.  I  think  they  were  somewheres  around  $700,- 
000.00  as  a  maximum. 

Q.  I  think  you  testified  that  as  you  went  along, 
it  got  more  and  more?  A.     No,  sir. 

Q.  Didn't  you  testify  there  were  several  surveys 
after  the  first  survey,  and  as  soon  as  you  got  going 
it  appeared  that  it  was  going  to  cost  more  and 
more?        Didn't  you  testify  to  that  on  direct? 

A.     A  minute  ago;  I  did  not  on  the  MacDonald 
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report.     But  so  far  as  the  plant  itself  was  con- 
cerned, as  year  by  year  went  by,  yes. 

Q.  What  other  reports  were  the  reports  that 
you  referred  to?    Was  that  the  Hunt  report? 

A.     That  was  the  first  report. 

Q.  What  was  the  occasion  for  getting  the  Hunt 
report  ? 

A.  The  need  for  it,  first,  was  to  get  a  plant  lay- 
out, the  type  of  equipment  and  the  number  of  men 
needed. 

Q.  Wasn't  that  included  in  the  MacDonald  re- 
port? 

A.  The  MacDonald  report  was  a  separate  report 
on  a  [74]  separate  mill  layout. 

Q.     A  separate  mill  of  the  same  company? 

A.  For  the  Oregon  mill  but  the  production  set 
ups  were  not  the  same. 

Q.  You  mean  there  were  differences  in  these  re- 
ports? A.     Yes. 

Q.  But  they  were  both  submitted  in  response 
to  the  same  request  for  a  survey  or  report? 

A.     Yes. 

Q.  What  was  the  occasion  for  the  second  report? 
You  had  one  report  with  you  and  you  were  a  little 
dissatisfied  Avith  it  ?  A.     How  is  that  ? 

Q.  Were  you  a  little  dissatisfied  with  the  first 
report  ? 

A.  No.  Very  few  of  the  eastern  financiers  knew 
Hunt;  and  in  talking  with  Mr.  Rosenbaum  he  sug- 
gested getting  MacDonald  to  make  up  a  regular  sur- 
vey on  it. 
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Q.  You  did  get  MacDonald  Brothers  to  get  up  a 
report  ? 

A.  Yes,  I  got  them  second;  the  original  was  Mr. 
Hunt;  the  second  was  MacDonald;  and  the  third 
was  Arthur  G.  McKee  Company. 

Q.     Himt,  MacDonald,  and  McKee,  in  that  order? 

A.     Yes. 

Q.  Can  you  give  me  the  dates  of  the  requests  for 
reports  [75]  and  the  dates  of  their  reports? 

A.     Not  exactly. 

Q.     As  close  as  you  can. 

A.  The  first  two  Avere  made  in  1941,  and  the  Mc- 
Kee request  was  made  in,  I  believe,  1942 ;  something 
like  that. 

Q.     Do  you  have  a  copy  of  the  McKee  report? 

A.     Yes. 

Q.     Where  is  it  now? 

The  Witness :  Mr.  Jones,  have  you  got  that  copy 
with  you? 

Q.  (By  Mr.  Marcussen)  :  Do  you  have  a  copy 
of  the  Hunt  report? 

A.     I  have  some  of  the  copies  on  that. 

Q.  Was  there  more  than  one  report  ?  Was  there 
more  than  one  copy? 

A.     He  made  three  or  four  copies  of  it. 

Q.  The  Hunt  report  and  the  MacDonald  report 
were  in  1941?  A.     That's  right. 

Q.  How  many  weeks  or  months  were  there  be- 
tween the  two  reports;  how  long  an  interval? 

A.     Between  the  tirst  two? 

Q.     Yes.  A.     Two  or  three,  I  believe. 
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Q.    Did  you  ever  see  the  Hunt  report  *? 

A.    Yes.  [76] 

Q.  Did  you  show  the  Hunt  report  to  Mr.  Rosen- 
baum?  A.    Yes. 

Q.  What  recommendation  did  that  make  about 
capitalization  ? 

A.  He  had  nothing  in  the  first  report  on  capital- 
ization; his  was  purely  a  typical  mill  layout. 

Q.     Just  plans  for  a  mill  in  the  Hunt  report"? 

A.     Right. 

Q.  Was  there  anything  about  financing  in  the 
Hunt  report. 

A.  Not  based  on  the  hourly  rate  in  this  area; 
what  he  thought  it  would  cost  to  handle  a  ton  of 
steel,  but  nothing  on  the  investment,  or  anything 
else  like  that. 

Q.  Was  that  report  for  the  purpose  of  ascertain- 
ing what  he  thought  it  would  cost  to  construct  the 
mill,  or  was  it  requested  for  the  purpose  of  ascertain- 
ing what  the  cost  of  production  of  such  a  proposed 
mill  would  be?  A.     No,  it  was  not  either. 

Q.     It  was  not  either? 

A.  No.  I  might  say  that  the  Hmit  report  was  a 
sketch  of  the  layout  plus  how  many  men  it  would 
take  at  each  mill  to  handle  it;  and  I  believe  he 
did  on  the  last  page  make  an  estimate  of  how  much 
it  would  cost  to  roll  the  steel. 

Q.  And  you  understand  that  to  be  the  cost  of 
production?  [77]  A.     Yes. 

Q.  I  am  talking  about  operations,  in  other 
words  ?  A.     Right. 
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Q.     Do  you  recall  what  their  estimate  was? 

A.     No,  sir,  I  did  not. 

Q.  Did  they  request  you  for  any  data  as  to  how 
much  stock  would  be  issued'? 

A.     Not  in  the  first  report. 

Q.  Did  the  first  report — that  was  the  Hunt  re- 
port ?  A.     Yes. 

Q.     There  was  only  one  Hunt  report? 

A.     That  is  right. 

Q.  Do  you  know  how  they  arrived  at  the  cost 
of  production? 

A.  Based  on  the  hourly  wages  which  were  pre- 
vailing in  this  area. 

Q.  Do  you  know  whether  they  took  into  account 
any  interest  on  the  investment? 

A.  No,  there  was  nothing  about  the  plant  cost 
or  anything  else. 

Q.  Now,  what  was  the  occasion  for  getting  the 
McKee  report? 

A.  The  Reconstruction  Finance  Corporation 
turned  down  the  MacDonald  report  completely ;  they 
turned  down  our  request  for  a  loan  and  said  that 
we  would  have  to  furnish  a  [78]  recognized  steel 
mill  engineer's  report. 

Q.  Did  they  recommend  McKee,  or  did  Rosen- 
baum  recommend  McKee? 

A.     I  went  out  and  got  the  McKee  myself. 

Q.     What  was  the  substance  of  their  report? 

A.     Well,  the  report  is  here,  if  you  want  to  see  it. 

Mr.  Marcussen:     May  I  see  it? 

Mr.  Jones:     It  will  be  offered. 
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Mr.  Marcussen:  May  I  see  it  in  advance  of  in- 
troducing it? 

Mr.  Jones:     Yes. 

Q.  (By  Mr.  Marcussen) :  Did  they  make  any 
recommendations  as  to  the  capitalization  of  this 
company?  A.     No,  sir,  they  did  not. 

Q.  No  recommendations  about  how  much  stock 
should  be  issued?  A.     No,  sir. 

Q.     Were  there  any  other  reports? 

A.     No,  sir. 

Q.     Did  the  R.F.C.  accept  the  McKee  report? 

A.     Yes,  sir. 

Q.  And  do  you  know  what  the  estimate  was,  that 
is,  total  cost  of  the  mill  and  the  fixed  properties, 
and  the  land  and  fixtures  of  your  enterprise  ?  [79] 

A.  About  one  million  and  fifty  thousand  dollars; 
a  fraction  over  one  million. 

Q.     How  much  did  the  mill  actually  cost? 

A.  The  mill  actually  went  up  somewhere  around 
$1,400,000.00. 

Q.     And  when  was  it  completed? 

A.  AVell,  that  is  a  hard  thing  to  say  when  it 
was  completed ;  I  was  not  there.  I  had  left  in  July, 
but  I  understand  that  they  started  rolling  steel 
somewhere  around  October  or  November. 

Q.  I  just  want  to  be  sure  that  I  understand. 
This  agreement  that  you  referred  to  between  your- 
self on  the  one  hand  and  Alaska  Junk  on  the  other 
— check  me  if  I  am  correct  in  this  feature  after 
I  have  finished  my  statement — it  was  contemplated 
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that  Alaska  Junk  and  you  would  make  advances  to 

Oregon  Steel;  is  that  correct? 

A.     Yes,  partly.    I  would  say,  ''yes." 

Q.     In  what  respect  is  it  not  correct? 

A.  At  that  time  too,  other  advances  were  larger 
than  mine;  their  advances  were  larger  than  mine. 
It  was  past  as  well  as  future ;  they  had  already  ad- 
vanced a  little  more  than  I  had. 

Q.  I  am  talking  about  at  the  beginning.  I  mean 
at  the  beginning  when  the  enterprise  started. 

A.     That  guarantee?  [80] 

Q.     You  made  a  guarantee  agreement,  didn  't  you  ? 

A.     Yes. 

Q.  Suppose  we  forget  about  the  guarantee  agree- 
ment for  a  moment.  I  am  referring  now  to  a  time 
prior  to  the  guarantee  agreement,  when  you  first 
contemplated  the  establishment  of  the  mill  out  there. 
At  that  time,  was  it  or  was  it  not  contemplated  that 
you  and  Alaska  Jmik  would  make  advances  to  that 
steel  mill? 

A.  No,  that  was  not  contemplated  over  and  above 
the  capital  stock  that  we  subscribed  for.  Of  course, 
there  is  this  that  you  might  say;  we  had  never  ac- 
tually talked  about  advances  while  the  thing  was 
being  formulated. 

Q.  When  did  you  first  have  a  conversation  with 
representatives  of  Alaska  Junk  Company  or  any  of 
its  partners  about  advances  that  would  be  made  to 
Oregon  Steel? 

A.  Well,  I  think  the  first  conversation  that  we 
had,  as  far  as  actual  advances  or  for  bills  to  the 
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steel  mill  itself,  they  were  those  for  cash  advances 
for  promoting,  and  so  forth ;  I  believe  that  was  about 
the  first  charge  that  they  ever  made  to  the  steel 
mill,  and  I  think  that  came  through  in  1941 — at  the 
end  of  1941;  I  believe  it  was  right  around  October 
or  November. 

Q.  Advances  were  first  made  by  Alaska  Junk 
Company  at  about  that  time? 

A.  Yes,  and  I  think  they  made  a  few  small  ones 
maybe  a  [81]  month  or  so  prior. 

Q.  Well,  that  is  shown  by  this  group  of  ac- 
counts which  will  be  definitely  offered  in  evidence  as 
a  part  of  the  stipulation  which  we  are  going  to  file 
here,  Mr.  Schnitzer.  The  advances  were  first  made 
in  the  month  of  October,  1941,  by  Alaska  Junk.  Now, 
when  did  you  first  make  advances ;  do  you  recall  ? 

A.  My  first  advance  was  the  expense  I  had  on 
the  thing,  which  was  early  in  1941 ;  I  think  the  first 
expense  was  the  attorney's  fees  for  forming  the  cor- 
poration. I  couldn't  tell  you  exactly,  but  I  think  it 
was  around  the  first  of  June. 

Q.  Did  you  include  your  expenses  in  your  trip 
to  New  York,  and  that  sort  of  thing?  A.     Yes. 

Q.  With  respect  to  the  advances  that  were  made 
by  you,  were  all  of  those  advances  made  for  the 
purpose  of  organizing  the  corporation  and  estab- 
lishing the  steel  mill,  and  so  forth?  A.     Yes. 

Q.  I  think  it  will  be  a  stipulated  fact  in  this 
case  that  Alaska  Jimk  made  advances  of  scrap  steel 
in  the  amount  of  approximately  $9,000.00.  Now, 
that  scrap  steel,  I  take  it,  was  for  the  purpose  of 
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operations;  is  that  right?  A.     That  is  right. 

Q.     That  did  not  go  into  the  plant  did  it?  [82] 

A,     No,  sir. 

Q.  Did  all  the  other  materials  or  advances,  or 
materials  that  were  purchased  in  advance,  or  ad- 
vances on  materials  and  machinery  that  were  made 
by  you  and  Alaska  Junk — did  they  go  into  the  plant 
in  general  equipment  in  order  to  get  it  established  ? 

A.     Not  all  of  that,  no  sir. 

Q.     What  part  did  not? 

A,  We  sent  down  a  locomotive  crane  and  some 
other  tools  in  there  which  were  not  actually  neces- 
sary for  the  operation.    Not  that  specific  equipment. 

Q.     Did  the  mill  need  a  crane? 

A.  It  would  have  needed  it  later  on;  when  the 
Alaska  Junk  decided  to  send  down  a  little  bit  of 
scrape  at  the  start,  they  had  to  have  a  crane  there 
to  handle  it. 

Q.  With  the  exception  of  the  expenses  that  you 
had  incurred  and  what  might  have  been  incurred 
on  the  part  of  the  Alaska  Junk,  can  you  tell  us 
whether  most  of  those  went  into  the  plant? 

A.     Most  of  what? 

Q.  Was  most  of  the  advances  made  for  the  pur- 
pose of  providing  funds  or  materials  for  the  purpose 
of  establishing  this  organiaztion  ? 

A.     I  think  so,  yes. 

Q.  So  far  as  you  know,  were  there  any  other 
materials  [83]  that  were  used  for  operations,  that 
were  sent  down  by  either  you  or  the  Alaska  Junk, 
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besides  the  scrap  that  you  have  mentioned  here  in 

the  sum  of  some  $9,000.00?  A.    Yes. 

Q.     Included  in  these  accomits? 

A.     I  think  so;  we  advanced  the  money. 

Q.     What  were  those  items'? 

A.     I  could  not  tell  you. 

Q.     Could  you  give  us  generally  their  classifica- 
tion? 

The  Court :     We  will  recess  until  two  o  'clock  this 
afternoon. 

(Whereupon,  at  12:30  o'clock  p.m.,  the  hear- 
ing was  recessed  to  reconvene  at  2:00  o'clock 
p.m.,  same  day,  same  place.)  [84] 

Afternoon  Session,  2:00  p.m. 

The  Court:     The  witness  will  resume  the  stand. 
Whereupon, 

MORRIS  SCHNITZER 

the  witness  on  the  stand  at  the  time  of  the  taking 
of  the  recess,  resumed  the  stand  and  testified  fur- 
ther as  follows : 

Cross-Examination 
(Continued) 
Mr.  Jones:  If  the  Court  please,  before  we  con- 
timie  with  the  cross-examination,  I  want  to  say  that 
we  have  brought  into  court  the  formal  motions  made 
this  morning  and  the  order  based  on  the  motion, 
which  reads  as  follows :  "It  is  ordered  that  the  peti- 
tioner may  amend  her  or  his  petition  b}'  adding  to 
the  particular  paragraph,"  as  I  read,  and  "that  the 


Commissioner  of  Internal  Revenue  1 19 

(Testimony  of  Morris  Schnitzer.) 
proposed  amended  paragraph  as  set  forth  in  said 
motion  be  and  the  same  is  hereby  accepted  as  said 
amendment  without  the  necessity  of  filing  an 
amended  petition."  Is  that  satisfactory,  your 
Honor  ? 

The  Court:     It  is  with  the  Court. 

Mr.  Jones :  The  Court  asked  me  if  I  should  bring 
in  the  amended  petitions,  I  think  I  brought  in  the 
formal  orders  substituting  the  parties. 

The  Court:  Respondent  counsel  will  proceed 
with  the  cross-examination. 

Q.  (By  Mr.  Marcussen)  :  Mr.  Schnitzer,  I  think 
we  were  talking  at  the  conclusion  [85]  of  the  session 
this  morning  about  whether  there  were  any  other 
items  advanced  by  you  and  Alaska  Junk,  similar  to 
scrap,  which  was  advanced  by  Alaska  Junk,  and  I 
think  you  stated  that  there  were  certain  supplies; 
is  that  correct?  A.     That  is  right. 

Q.     What  were  those  supplies,  if  you  recall  *? 

A.     In  addition  to  the  scrap  *?  • 

Q.     Yes? 

A.  Well,  there  w^as  some  electrical  equipment  and 
supplies. 

Q.     Electrical  equipment?  A.     Yes. 

Q.     I  am  talking  about  any  equipment? 

A.     Spare  motors 

Q.  I  am  talking  abovit  equipment;  I  am  talking 
about  supplies  which  would  ordinarily  be  consumed 
in  the  operation. 

A.  Yes ;  there  were  extra  motors,  which  are  sup- 
plies. 
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Q.     What  kind  of  motors  ? 

A.  In  other  words,  if  a  crane  has  three  or  four 
motors,  they  furnish  an  extra  motor  for  breakdown 
purposes;  that  was  done. 

Q.  Is  that  the  type  of  thing  that  you  mean  by 
''supplies'"? 

A.  That  is  right;  a  lot  of  it  was  mechanical;  a 
lot  of  it  was  actually  raw  inventory;  and  the  other 
was  plain  supplies.  [86] 

Q.  You  stated  also  that  some  events  occurred 
to  the  disadvantage  of  you  and  Alaska  Junk  in 
connection  with  the  crane  that  had  been  supplied? 

A.     That  is  true. 

Q.     What  was  that? 

A.  We  sent  this  crane  down  for  temporary  use 
to  withdraw  the  scrap,  and  the  minute  it  got  down 
there  Mr.  McGonagle  said  it  was  a  part  of  the  equip- 
ment, and  told  us  to  leave  it  right  there. 

Q.  Was  it  his  contention  that  it  fell  under  the 
mortgage  with  the  Reconstruction  Finance  Corpo- 
ration ? 

A.  No ;  it  did  not  actually  fall  in  the  mortgage. 
It  would  have  been  used,  perhaps,  later,  or  it  could 
have  been  used.  But  it  was  not  there  for  that  pur- 
pose. It  w^as  for  temporary  use.  You  must  remem- 
ber this,  that  practically  everything  that  went  in 
there  in  the  way  of  equipment,  they  assumed — the 
R.F.C. — that  they  had  made  their  mortgage  with 
that  arrangement  up  there.  I  will  sa}^  that  in  one 
case  or  two  we  got  permission  to  sell  one  or  two 
pieces  of  equipment  which  they  found  out  later  we 
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did  not  need.     The  profits  would  have  to  go  back 

to  the  Oregon  Steel  Rolling  Mill. 

Q.     The  entire  proceeds'?  A.     The  revenues. 

Q.  With  respect  to  the  crane  that  was  supplied 
by  Alaska  Junk,  was  that  true? 

A,     That's  right.  [87] 

Q.  Do  you  know  whether  that  was  charged  on 
the  so-called  open  account  that  you  have  referred 
to  here,  of  Alaska  Junk? 

A.     I  could  not  tell  you,  sir;  it  is  in  the  record. 

Mr,  Marcussen :     Do  you  know,  Counsel  ? 

Mr.  Jones:  The  accountant  infomis  me  that 
it  is. 

Q.  (By  Mr.  Marcussen) :  I  think  you  also 
stated  that  it  was  the  intention  to  issue  some  stock 
to  Mr.  Rosenbaum  for  his  services? 

A.     That's  right. 

Q.     A¥ere  any  ever  issued?  A.     No,  sir. 

Q.     Why  not? 

Mr.  Jones:  If  the  Court  please,  I  think  that  is 
rather  immaterial  in  this  case.  We  object  to  it  as 
completely  immaterial. 

The  Court:  What  about  this  stock  of  this  cor- 
poration? I  would  like  to  see  who  it  was  issued 
to.   I  will  overrule  the  objection. 

Q.  (By  Mr.  Marcussen) :  Can  you  answer  the 
question  ? 

A.     There  was  some  question  there  as  to  issuing* 
the  stock  to  Mr.  Rosenbaum;  Mr.  Rosenbaum  did 
not  fulfill  all  the  terms  of  our  so-called  agreement; 
in  fact,  we  ]:>aid  him  more  money  than  we  were 
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obligated  to  imder  the  original  [88]  agreement. 

Q.     How  much  did  you  pay  him? 

A.  Actually,  I  think  there  was  $2500.00  more 
than  the  original  contract  price.  There  is  also  a 
statement  in  the  R.F.C.  loan  which  says  that  we 
have  not  paid  any  previous  money,  or  will  not  pay 
any  money  to  someone  else;  and  that  was  the  rea- 
son, on  the  second  loan,  we  cut  it  out  entirely,  on 
the  advice  of  our  counsel. 

Q.  In  what  respect  had  he  failed  to  perform 
the  services  that  you  expected  him  to  perform 
under  the  terms  of  your  agreement? 

Mr.  Jones:  The  reason  I  am  objecting,  your 
Honor,  there  is  a  pending  lawsuit  in  the  State 
Court. 

The  Court:     I  don't  think  that  is  material. 

Mr.  Marcussen:  I  have  reason  to  believe  that 
the  answer  to  that  question  would  be  very  mate- 
rial. I  am  mlling  to  make  any  arrangement  where- 
by the  answer  to  that  question  could  be  divulged  to 
me  and  put  into  this  record  without  being  made 
public. 

The  Court:  I  am  pemiitting  counsel  to  go  into 
the  question  with  reference  to  this  stock,  and  per- 
mitting him  a  wide  latitude;  but  as  to  the  details, 
I  cannot  see  how  they  are  material. 

Mr.  Marcussen:     May  I  ask  a  specific  question? 

The  Court:  Ask  any  question  you  like,  and  I 
will  rule  on  it.  [89] 

Q.     (By  Mr.  Marcussen)  :     Was  one  of  the  rea- 
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sons  for  failing  to  issue  any  stock  to  him  for  his 

services,  that  he  failed  to  produce  any  capital? 

The  Court:     What  is  the  answer? 

A.     I  beg  your  pardon,  Sir? 

The  Court:     I  didn't  hear  the  answer. 

The  Witness:  I  did  not  answer  that;  I  was 
thinking,  sir. 

Q.  (B}^  Mr.  Marcussen)  :  I  am  referring  now 
to  your  undertaking  when  you  went  down  to  see 
the  C.I.T.  Corporation  and  to  Hartley  Rogers. 

A.  And  that,  of  course,  is  quite  a  question  to 
answer  at  this  time.  I  might  say,  as  to  producing 
capital,  actually,  and  so  forth,  he  did  not. 

Q.     You  mean  he  did  not  produce  it? 

A.     No,  sir. 

Q.  You  have  already  testified  to  that,  that  there 
was  a  failure  to  produce  the  capital. 

A.  One  of  the  greatest  reasons  why  the  steel  mill 
cost  twice  as  much  and  cost  twice  as  much  in  de- 
lay and  everything  else, 

Q.  I  am  not  asking  you  at  this  time  about  that. 
I  am  asking  you  now  whether  one  of  the  reasons 
no  [90]  stock  was  issued  for  his  services  was  that 
he  failed  to  produce  capital  for  the  organization? 

A.     It  was  one  of  the  small  items. 

Q.     It  was  one  of  the  items?  A.     Yes. 

Q.  By  "items,"  I  mean  reasons;  did  you  un- 
derstand it  that  way?  A.     Yes. 

Q.  Now,  I  think  you  stated  that  Mr.  Wolf  par- 
ticularly had  expressed  the  view  that  he  did  not 
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wish  to  have  the  Alaska  Junk  put  any  more  into 
this  enterprise  than  approximately  $125,000.00,  so 
far   as  the   capital   stock   was   concerned;   is   that 
right?  A.     That  is  right. 

Q.  Did  you  have  any  conversations  with  the 
members  of  the  Alaska  Junk  Company  about  that 
limitation  which  they  placed? — which  they  placed 
on  their  contributions  of  capital  stock? 

A.    Yes,  I  did. 

Q.    And  what  reason  was  given  for  that  position  ? 

A.  Several  reasons ;  one,  mainly,  that  at  no  time 
did  we  ever  intend  or  expect  to  put  in  too  much 
money;  it  was  limited  by  our  own  capital,  in  the 
first  place,  both  I  and  the  Alaska  Junk. 

Q.  And  what  was  the  reason  why  you  didn't  put 
in  any  more  capital  stock?  [91] 

A.  I  had  to  have  something  to  put  in;  but  I 
couldn't  put  in  any  money  when  I  didn't  have  it. 

Q.  Didn't  you  make  substantial  advances  to  the 
corporation?  A.     Yes,  I  did. 

Q.  Now,  as  to  the  conversations  that  you  had 
with  the  Alaska  Junk  people  about  this  guarantee. 
When  was  that  guarantee  agreement  entered  into? 

A.  It  was  entered  into  about  the  same  time  we 
re-divided  the  stock. 

Q.  When  the  proportion  was  changed  to  one- 
half  for  you  and  one-fourth  for  each  your  father 
and  Mr.  Wolf,  to  one-third  for  you  and  two-thirds 
for  them;  is  that  right?  A.     That's  right. 

Q.     And  what  was  said  at  the  time  ? 
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A.  It  is  quite  a  deal.  The  thing  came  ux)  be- 
cause we  saw  that  I  would  have  to  borrow  a  little 
cash  from  the  Alaska  Junk.  Mr.  Wolf  was  very 
definite  that  he  didn't  want  to  put  in  too  much 
money. 

Q.  When  you  said  "I  would  have  to  borrow," 
you  meant  the  Oregon  Steel? 

A.  That  is  right.  Mr.  Wolf  was  very  definite 
then,  and  it  took  quite  a  lot  of  persuasion  to  switch 
the  stock  around.  One  of  the  conditions  of  the 
switch  was  that  I  would  guarantee  my  one-third 
end  of  it.  At  that  time  he  asked  [92]  me  if  I  had 
enough  money  to  take  care  of  my  end,  and  I  said 
I  would  guarantee  one-third. 

Q.  A  while  ago  you  said,  on  the  issuance  of 
capital  stock,  that  Mr.  Wolf  had  said  apropos  that 
limitation  of  Alaska  Junk,  that  he  would  not  put 
in  more  than  $125,000.00,  and  you,  presumably,  put 
in  one-half  of  that  figure;  is  that  correct? 

A.     That  is  correct  finally. 

Q.  Did  Mr.  Wolf  say,  or  did  all  of  you  agree 
''It  is  our  intention  to  have  this  amount  only  for 
capital  stock"?  A.     That  is  right. 

Q.  Did  you  ask  about  all  the  other  advances 
that  had  been  made? 

A.     He  knew  about  them. 

Q.     He  knew  about  them? 

A.     Yes,  he  knew  every  detail. 

Q.  Do  you  recall  approximately  when  that  date 
was  that  you  reduced  your  interest  in  the  capital 
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stock  to  one-third,  and  when  the  Alaska  Junk  in- 
terest was  increased  to  two-thirds? 

A.  I  think  the  meeting  was  held  January  12, 
1942. 

Q.  Well,  now,  would  it  refresh  your  recollection 
if  I  would  tell  you  it  is  going  to  be  a  stipulated 
fact  in  this  case, 

The  Court:  If  it  is  stipulated,  let  us  not  ask 
about  it.  [93] 

Mr.  Marcussen:  I  was  just  asking  it  for  the 
purpose  of  refreshing  his  recollection. 

The  Court:  It  is  immaterial  to  refresh  his  rec- 
ollection if  that  is  the  date  given.  Let  us  find  out 
if  that  is  the  agreement,  but  let  us  not  try  the 
stipulation. 

Mr.  Marcussen:     I  am  not. 

The  Court :     Ask  him  what  he  said  ? 

Mr.  Marcussen:  I  want  to  refresh  his  recollec- 
tion. 

The  Court:  All  right,  then  tell  him  just  what 
it  is  so  that  you  get  directly  to  the  point. 

Q.  (By  Mr.  Marcussen)  :  It  is  stipulated  that 
your  interest  was  reduced  to  one-third  of  the  cap- 
ital stock  on  about  March  11,  1943. 

Mr.  Jones:     That  is  when  the  stock  was  issued. 

Q.  (By  Mr.  Marcussen)  :  So  the  1942  date  is 
not  correct;  it  was  1943? 

A.     That's  right;  1943. 

Q.  Did  Mr.  Wolf  say  why  he  intended  that  there 
should  be  no  more  capital  stock  issued? 


Commissioner  of  Internal  Revenue  127 

(Testimony  of  Morris  Schnitzer.) 

A.  There  was  never  any  conversation  brought 
out  that  there  should  be  any  more  issued. 

Q.  I  think  you  testified  that  there  was  a  con- 
versation at  that  time, — 1  think  you  testified  at 
least  in  part,  with  respect  to  a  statement  by  Mr. 
Wolf,  ''That  is  all  we  intend  to  put  in,  |125,000.00; 
that  is  the  extent  of  our  [94]  two-thirds  interest." 
I  think  you  testified  similarly  to  that,  and  that  all 
you  intended  was  that  your  one-third  should  be, 
namely,  $62,500.00;  is  that  substantially  it? 

A.     Yes. 

Q.  Did  he  make  any  comment  why  he  intended 
to  put  in  no  more  *? 

A.  They  knew^  at  all  times  what  was  being  put 
into  the  company,  and  what  we  had;  knowing  the 
Alaska  Junk  j)retty  well,  I  knew  they  didn't  have 
too  much  capital. 

Q.     Why  wasn't  stock  taken  for  some  of  it? 

A.  That  is  why  we  issued  debentures;  to  take 
care  of  some  of  the  loans  we  had  made. 

Q.  How  did  you  come  to  arrive  at  a  guarantee 
agreement  between  you  and  Alaska  Junk,  whereby 
you  would  stand  the  loss,  or  stand  any  losses  or 
advances  to  the  extent  of  one- third  and  Alaska 
would  stand  any  losses  to  the  extent  of  two-thirds 
of  the  total  advances  made  by  you  and  Alaska 
Junk;  is  that  a  correct  statement  of  your  guar- 
antee? A.     That  is  about  right. 

Q.  How  did  you  arrive  at  the  figure  of  one- 
third  and  two-thirds? 
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A.  According  to  the  ratio  of  the  stock  that  was 
held. 

Q.  Now,  did  you  ever  make  any  representation 
to  anybody  at  any  time  that  it  was  intended  that 
the  capital  stock  of  this  organization  should  con- 
sist of  some  $500,000.00?  [95] 

A.     I  don't  think  so. 

Q.  Did  you  ever  make  any  representation  to  the 
effect  that  there  might  be  $1,000,000.00  of  author- 
ized stock,  and  the  amount  that  would  be  actually 
put  in  and  issued  would  be  $500,000.00? 

A.     I  don't  think  so. 

Q.     You  are  not  positive? 

A.     I  am  positive,  but  I  would  not  swear  to  it. 

Q.  You  would  not  swear  that  you  ever  made  any 
such  representation, — that  you  never  made  any 
such  representation? 

A.     No;  I  would  not  swear  to  it. 

Q.  Did  you  have  a  conference  wdth  representa- 
tives of  the  press  at  the  time  you  started  this  steel 
mill  at  all? 

A.     I  don't  think  I  ever  met  the  press;  no. 

Q.  Was  it  a  part  of  the  operation  to  familiar- 
ize the  public  with  the  new  venture  that  was  go- 
ing on? 

A.  There  was  very  little  publicity;  there  was 
very  little  of  that. 

Q.     But  there  was  some? 

A.  The  press  releases,  I  think  you  will  note,  were 
made   by    Senator   McNary   and   the   Chamber   of 
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Commerce,  with  very  little  said  by  any  of  us  di- 
rectly. 

Q.     Did  you  see  some  of  the  press  releases'? 

A.     Yes;  I  had  copies  of  them. 

Q.     Would  you  recognize  them?  [96] 

A.     Perhaps. 

Q.  Do  you  recall  whether  there  was  any  state- 
ment in  any  of  them  that  Mr.  Morris  Schnitzer 
stated  the  capital  stock  would  be  $550,000.00,— 
would  be  $250,000.00,  and  that  there  would  be  more 
capital  stock  later  on?  A.     No,  sir. 

Mr.  Jones:  I  object  to  that  unless  counsel  shows 
the  time,  place,  and  the  circumstances  under  which 
the  statement  was  given. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Marcussen) :  Mr.  Schnitzer,  I  hand 
you  here  a  clipping  from  the  Sunday  Oregonian  of 
October  5,  1941,  and  I  want  to  call  your  atten- 
tion  

Mr.  Jones:  Just  a  minute  before  you  read  it 
into  the  record. 

Q.  (By  Mr.  Marcussen)  :  And  I  call  your  at- 
tention tb  the  last  paragraph  of  that  clipping  which 
pur})orts  to  quote  you. 

Mr.  Marcussen :  Now,  does  counsel  wish  to  make 
an  objection? 

Mr.  Jones:  Yes,  I  make  an  objection  to  that  as 
incompetent,  irrelevant  and  immaterial;  purely 
hearsay;  there  is  no  relationship  between  the  Ore- 
gonian. its  rejoorter,  its  agencies  or  otherwise  and 
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the  steel  company  that  would  [97]  give  counsel 
the  right  to  use  a  printed  statement  as  a  declara- 
tion against  interest,  unless  the  witness  who  wrote 
the  article  is  produced  in  court  and  subjected  to 
cross-examination. 

The  Court:  This  is  not  an  attempt  to  impeach 
the  witness.  The  question  is  with  relation  to  the 
amount  of  capital  stock  intended,  and  I  think  the 
purpose  is  to  refresh  his  memory.  I  will  overrule 
the  objection. 

Mr.  Jones:     May  I  have  an  exception'? 

The  Court:     Noted. 

Q.  (By  Mr.  Marcussen)  :  I  call  your  attention, 
Mr.  Schnitzer,  to  the  last  paragraph,  which  reads 
*'the  capital  of  the  corporation  originally  was  listed 
as  $250,000.00,  but  this  is  being  expended  several 
times  over,  Mr.  Schnitzer  said,  the  total  amount  to 
be  announced  later." 

A.     Who  was  the  Mr.  Schnitzer? 

Q.  I  call  your  attention  to  the  fact  that  that  is 
your  name.  A.     Just  let  me  see  this. 

Q.  Just  a  minute.  Counsel  may  have  an  objec- 
tion. I  call  your  attention  to  that  statement  there, 
and  call  your  attention  to  the  fact  that  the  article 
opened  by  a  reference  to  you,  in  Multnomah  County, 
City  of  Portland,  wherein  it  said  the  site  of  the 
Oregon  Electric  Steel  Rolling  Mills  [98]  will  be 
established  in  the  Guild's  Lake  area  along  the  Wil- 
lamette River,  according  to  Morris  Schnitzer,  Pres- 
ident of  the  corporation.  Isn't  that  substantially 
right  % 
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A.     That  is  what  the  article  says. 

Q.     Did  you  make  that  statement? 

A.  Well,  I  don't  think  I  ever  made  the  state- 
ment. 

The  Court:  That  is  the  question.  Did  you  ever 
make  the  statement? 

The  Witness:  I  don't  think  I  ever  made  that 
statement.  One  of  the  reasons  I  say  I  didn't  make 
the  statement  was  because  at  that  time  in  1941,  the 
corporation  was  never  intended  to  be  a  corporation 
with  that  amount  of  capital ;  nor  at  any  other 
time. 

Q.  (By  Mr.  Marcussen) :  Now,  getting  the 
statement  in  the  newspaper  more  exactly,  didn't  you 
say  that  if  Multnomah  County  would  sell  the  site, 
the  Oregon  Electric  Steel  Rolling  Mills  w^ould  es- 
tablish a  steel  rolling  plant  in  the  Guild's  Lake 
area  along  the  Willamette  River  % 

A.     Did  I  make  that  statement, 

Q.  Let  me  continue.  And  that  the  capital  of 
the  corporation  originally  was  listed  as  $250,000.00, 
but  that  amount  had  been  expended  several  times 
over,  or  was  being  expended  ? 

A.  No,  I  don't  think  1  ever  made  that  state- 
ment. [99] 

Q.  You  stated  that  you  saw  the  small  amount  of 
publicity  that  was  going  on;  did  you  call  the  Ore- 
gonian  uj)  and  tell  them  they  had  made  an  error  ? 

A.     No. 

Q.     Did  you  see  this? 
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A.  I  couldn't  swear  whether  I  actually  saw  it  or 
did  not  see  it. 

Q.  But  you  know  you  did  not  call  the  Oregonian 
or  tell  them  that  they  had  made  a  mistake  ? 

A.  That  is  right.  In  fact,  if  I  saw  it,  I  didn't 
pay  any  attention  to  it. 

Q.  Now,  Mr.  Schnitzer,  I  call  your  attention  to 
a  newspaper  clipping  from  the  Oregon  Journal, 
dated  December  3,  1943,  and  call  your  attention  to 
the  last  paragraph  of  which,  reading  as  follows: 
"The  mill,  opened  last  June," 

Mr.  Jones:  Just  a  minute.  Mr.  Schnitzer  was 
not  in  the  United  States  when  that  was  published, 
and  under  no  circumstances  could  he  be  bound. 

The  Court:  The  statement  contained  is  not  ad- 
missible against  interest. 

Mr.  Marcussen:  I  am  asking  him  if  he  knows 
about  it. 

The  Court :     Anything  that  it  said  ? 

Mr.  Marcussen:  I  want  to  refresh  his  recollec- 
tion. 

The  Court :     Let  him  look  at  it. 

Mr.  Marcussen:  It  Avon't  be  understood  in  the 
record.  [100] 

The  Court :  Is  there  anj^  statement  in  there  pur- 
porting to  have  been  made  by  the  witness? 

Mr.  Marcussen:  No;  this  is  a  statement  con- 
cerning the  mill  of  which  he  was  the  head. 

The  Court:  Because  he  was  the  head,  you 
couldn't  bring  the  newspaper  in  to  use  as  evidence 
against  him. 
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Mr.  Marcussen:  I  am  simply  asking  him  about 
it. 

The  Court:  The  question  is  whether  he  can  tes- 
tify about  it.  Then,  if  you  ask  the  question,  whether 
he  was  responsible  for  it,  that  is  as  far  as  you  can 
go. 

Mr.  Marcussen:  I  submit  it  is  in  the  nature  of 
an  admission. 

The  Court:  The  statement  in  a  newspaper  is 
not  an  admission. 

Mr.  Marcussen:  I  am  not  going  to  offer  it  in 
evidence. 

The  Court:  There  is  no  use  asking  questions 
about  it  if  it  is  not  going  to  be  in  evidence. 

Mr.  Marcussen:  I  am  simply  asking  him  if  he 
at  any  time  made  a  request  for  additional  financ- 
ing. 

The  Court:  Well,  ask  the  question;  you  don't 
have  to  have  a  newspaper  to  ask  that  question. 

Q.  (By  Mr.  Marcussen) :  Well,  I  will  ask  you 
to  read  that  last  paragraph  of  that  clipping,  if  you 
will,  please  (hands  paper  to  witness).  [101] 

A.     I  knew  nothing  about  this  article  here. 

Q.  I  am  not  asking  you  whether  you  knew  any- 
thing about  the  article.  I  am  asking  you  about 
the  sum  and  substance.  Wait  until  I  complete  my 
question. 

The  Court :  Wait  until  he  asks  a  question  before 
you  make  a  response. 

Q.     (By  Mr.  Marcussen) :     Now,  I  want  to  ask 
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you,  Mr.  Schnitzer,  whether  you  or  anyone  else  on 
behalf  of  the  corporation, — you  were  its  president, 
were  you  not?  A.     That's  right. 

Q.  I  will  ask  you  whether  you  or  anyone  else 
on  its  behalf  made  an  announcement — it  refers  to 
an  announcement, A.     Yes. 

Q.     By  the  previous  owners'? 

A.     What  do  you  want  to  know  ? 

Q.     You  were  one  of  the  previous  owners? 

A.    Yes. 

Q.  Did  you  make  the  announcement  that  is  at- 
tributed to  you  here,  that  you  were  seeking  more 
financing  ? 

A.  I  never  made  that  statement  or  indication 
there. 

Q.  Or  that  it  was  going  to  close  due  to  lack  of 
finances  ? 

A.  Bear  in  mind  that  I  left  here  before  that 
statement  was  made. 

Q.  No  statement  of  that  kind  was  made  by  you 
or  with  [102]  3^our  authority?  A.     No,  sir. 

Q.     And  you  knew  nothing  about  it? 

A.     No,  sir. 

Q.  Can  you  account  in  any  way  for  its  appear- 
ance in  the  newspaper,  if  it  were  not  true  ? 

Mr.  Jones:     I  object  to  that. 

The  Court:  The  question  will  be  stricken.  We 
are  not  concerned  about  that,  if  he  doesn't  know 
anything  about  it. 

Q.     (By  Mr.  Marcussen)  :     Do  you  know  whether 
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your   father,   pursuant  to   any  power  of  attorney 
which  you  granted  him,  may  have  made  a  state- 
ment such  as  is  contained  in  this  article,  or  in  the 
other  article  ? 

A.     I  am  sure  he  would  not. 

Q.     Are  you  sure  he  did  not? 

A.     I  am  sure. 

Q.     How  are  you  sure  ? 

Mr.  Jones:  I  object  to  the  question  asking  him 
why  he  is  sure,  or  how  he  is  sure. 

The  Court:  Ask  the  question  about  what  he 
knows  about  it. 

Q.  (By  Mr.  Marcussen) :  Mr.  Scbnitzer,  did 
you  ever  make  any  representation  to  any  bankers 
that  the  capital  stock  authorized  would  be  [103] 
$1,000,000.00,  and  that  $500,000.00  of  that  amount 
would  be  paid  in?  A.     I  don't  think  so. 

Q.     You  never  did? 

A.  I  made  one  statement  to  the  Bank  of  Amer- 
ica that  the  capital  stock  would  be  $250,000.00 ;  that 
was  made  to  Mr.  Gianinni  in  1941,  around  October 
or  November;  sometime  in  there. 

Q.  Do  you  recall  whether  you  made  any  such 
representation  to  officers  of  the  First  National  Bank 
of  Portland? 

A.     I  don't  think  I  did,  sir. 

Q.    Would  you  swear  that  you  did  not? 

A.  I  would  not  swear;  as  I  say,  I  don't  re- 
member if  I  did;  and  I  don't  think  I  did. 

Q.    You  are  not  certain  that  you  did  not? 
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A.     No;  I  cannot  swear  to  it  right  now. 

Q.  Now,  in  the  course  of  your  negotiations  with 
the  Reconstruction  Finance  Corporation,  did  they 
make  any  request  of  you  and  the  Alaska  Junk  Com- 
pany that  you  put  in  more  capital  and  put  more 
money  into  this  enterprise? 

A.     Oh,  I  don't  think  they  did. 

Q.  Did  you,  on  behalf  of  the  corporation  or  on 
behalf  of  yourself,  ever  request  a  loan  at  the  First 
National  Bank  for  the  purpose  of  meeting  addi- 
tional capital  requirements  that  the  R.F.C.  was 
making?  [104] 

Mr.  Jones:  If  the  Court  please,  so  far  as  the 
direct  examination  was  concerned,  I  didn't  go  into 
any  of  this.  I  think  he  has  gone  far  beyond  the 
field  or  scope  of  direct  examination,  and  if  he 
wants  to  question  him  along  this  line,  he  should 
make  the  witness  his  own. 

The  Court:  I  don't  think  so.  I  think  cross-ex- 
amination should  have  wide  latitude.  I  will  over- 
rule the  objection. 

Q.     (By  Mr.  Marcussen) :     What  is  the  answer? 

A.     AVill  you  repeat  the  question,  please? 

Mr.  Marcussen :  Will  you  read  the  question,  Mr. 
Reporter,  please? 

(Whereupon,  the  question  referred  to  was 
read  by  the  reporter  as  follows:  "Did  you,  on 
behalf  of  the  corporation  or  on  behalf  of  your- 
self, ever  request  a  loan  at  the  First  National 
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Bank  for  the  purpose  of  meeting  additional 
capital  requirements  that  the  R.F.C.  was  mak- 
ing?") 

A.  At  one  time  we  went  to  the  First  National 
Bank  for  a  joint  deal  between  the  R.F.C.  and  the 
bank;  I  believe  they  were  allowed  to  make  a  deal 
of  that  nature;  but  the  bank  wouldn't  go  for  that 
type  of  a  deal. 

Q.  [By  Mr.  Marcussen)  :  And  what  reason  did 
they  give? 

A.  They  said  to  go  to  the  R.F.C.  for  the  financ- 
ing. [105] 

Q.  What  reason  did  they  give  for  not  making 
the  loan? 

A.  I  think  at  that  time  our  capital  was  not 
enough ;  what  we  intended  to  put  in  was  not  enough. 

Q.  What  you  intended  to  put  in  was  not  enough 
for  the  bank? 

A.  They  said  the  maximum  caj^ital  that  we 
wanted  to  put  in  was  not  enough;  that  this  was 
strictly  an  R.F.C.  matter,  and  not  theirs. 

Q.    Had  you  asked  them  for  a  long-term  loan  ? 

A.     Yes. 

Q.  And  among  the  reasons  that  they  gave,  one 
was  that  they  didn't  make  any  long-term  capital 
loans  ? 

A.  No ;  the  bank  could  make  a  long-term  loan  in 
participation  with  the  R.F.C;  but  they  turned  us 
down  on  this  deal. 

Q.     You  stated  something  to  the  effect  that  the 
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capital  stock  you  intended  to  put  in  was  not  suffi- 
cient ? 

Mr.  Jones :  He  did  not  state  it ;  that  is  what  the 
bank  stated. 

Q.  (By  Mr.  Marcussen)  :  You  did  not  state  it, 
but  the  bank  stated  it,  I  will  amend  it  to  conform 
to  Mr.  Jones'  suggestion.  You  stated  that  the  bank 
stated  that  the  capital  stock  was  not  sufficient.  Is 
that  correct?  A.     Yes.  [106] 

Q.     What  figure  did  you  mention?    $250,000.00? 

A.     That  is  right,  sir. 

Q.  Now,  some  moments  ago  I  asked  you  a  ques- 
tion about  why  the  balance  between  $187,000.00  in 
cai)ital  stock  issued, — why  the  difference  between 
that  figure  and  the  $250,000.00?  Why  wasn't  the 
w^hole  $250,000.00  issued  as  originally  intended? 

A.  I  answered  that  question  already,  on  the 
record. 

Q.  I  want  to  call  your  attention  to  the  fact  that 
a  part  of  your  answer  to  that  question  was  to  the 
effect  that  the  R.F.C.  would  not  go  for  it? 

A.  No,  sir;  I  didn't  answer  it  that  way.  It  is  on 
the  record. 

Q.  If  you  did  answer  it  in  that  way,  would  that 
answer  be  correct?  A.     I  beg  your  pardon? 

Q.  If  3^ou  did  answer  it  in  that  way,  would  your 
answer  be  correct? 

A.  Will  you  repeat  the  question  that  you  just 
asked  ? 

Q.  Answer  if  you  did  make  that  statement, 
would  that  be  correct? 
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A.     I  did  not  make  the  statement. 

Q.  I  am  asking  you,  if  you  did  make  that  answer 
to  that  question  in  this  court,  would  your  testimony 
be  correct,  or  would  it  not?  [107] 

Mr.  Jones:  I  object  to  what  his  answer  w^ould 
have  been  if  he  had  been  asked  a  certain  question. 

The  Court :     I  w^ll  sustain  the  objection. 

Q.  (By  Mr.  Marcussen)  :  The  R.F.C.  had 
nothing  to  do  with  it  then  ? 

A.     I  beg  your  jDardon? 

Q.  The  E.F.C.  did  not  in  any  way  prohibit  you 
from  issuing  any  more  of  that  stock;  is  that  right? 

A.     That's  right. 

Q.  Did  the  R.F.C.  make  any  reference  to  the 
issuance  of  further  stock  in  that  connection  ? 

A.     No,  sir. 

Q.  Now,  in  the  beginning  w^hen  you  stated  that 
you  were  going  to  put  in  $250,000.00,  or  that  the 
capital  stock  authorized  w^as  $250,000.00,  how  did 
you  chance  upon  that  figure  ? 

A.  The  reason  I  figured  it  that  way,  was  be- 
cause in  our  original  estimates,  it  would  come  to 
about  $700,000.00;  which  w^as  a  loan,  or  intended  to 
be  a  loan  of  some  $400,000.00  or  $450,000.00,  and 
$250,000.00  of  our  ow^n. 

Q.  I  think  you  testified  that,  as  time  went  on,  it 
w^as  apparent  you  were  going  to  exceed  those  esti- 
mates. Was  there  any  discussion  among  the  stock- 
holders with  respect  to  increased  capitalization  in 
accordance  with  the  increased  cost  of  the  jjlant  ? 
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A.  I  think  there  was  once  or  twice ;  we  tried  to 
get  outside  people  to  come  in  and  buy  stock,  but 
they  would  not  do  it. 

Q.     AVho  did  you  contact? 

A.  We  asked  the  Dulien  Steel  Products  to  come 
in  about  the  time  we  formed  the  corporation,  and 
he  turned  that  down  because  he  was  working  on  a 
deal  himself  at  that  time. 

Q.     When  did  you  talk  to  Dulien'? 

A.  I  talked  to  Dulien — I  wrote  him  in  April  or 
March  of  1941. 

Q.  And  when  was  the  other  occasion  when  an 
attempt  was  made  to  secure  additional  capital,  if 
any,  if  you  recall  ? 

A.  I  went  to  Jack  Barde  of  the  Barde  Steel 
Company,  and  to  Sid  Woodbury  of  the  Woodbury 
Steel  Company  about  the  same  time,  in  the  fall  of 
1942,  with  two  things  in  mind,  first,  to  get  some 
capital,  and  to  get  them  as  steel  jobbers. 

Q.     Both  of  them? 

A.  Both  of  them  turned  the  deal  down;  they 
were  connected  with  other  corporations,  for  one 
thing,  and  would  not  take  a  chance;  that  was  the 
case  of  Jack  Barde.  And  the  other  one  hemmed  and 
hawed  about  capital;  and  neither  one  of  them 
wanted  any  stock, 

Q.     That  was  about  the  fall  of  1942  ? 

A.     That  is  right. 

Q.  Why  did  you  try  to  sell  more  stock  or 
capital?  [109] 
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A.  It  was  not  only  a  question  of  getting  more 
capital,  but  to  get  more. buyers  and  consumers,  and 
with  the  added  prestige  we  thought  that  their 
names  would  help  us. 

Q.  Now,  it  is  going  to  be  a  stipulated  fact  in 
this  case  that  the  stock  was  issued  to  you,  I  think, 
the  original  stock,  some  time  in  1941;  is  that 
correct?  A.     I  think  that  is  correct. 

Q.  Is  that  about  the  time  the  subscriptions  were 
made  ?  A.     That  is  right. 

Q.  Were  the  certificates  actually  passed  to  you 
at  that  time  ?  Did  you  receive  them  then  ? 

A.  I  think  they  were  kept  in  the  minute  book 
up  at  Lou  Schnitzer 's  office. 

Q.     Who  was  Lou  Schnitzer  ? 

A.  He  drew  up  the  first  papers  for  the  cor- 
poration. 

Q.     Can  you  state  what  relation  he  is  to  you? 

A.     He  is  a  cousin  of  mine. 

Q.     That  was  sometime  in  about  June  of  1941? 

A.     That  is  right. 

Q.  It  is  also  a  fact  stated  in  the  stipulation 
which  the  parties  are  about  to.  file  in  this  case,  that 
the  payment  for  that  stock  was  made  on  or  about 
March  31, 1943, 1  think  it  is. 

Mr.  Jones :     Just  a  minute,  please. 

Mr.  Marcussen:     Is  that  about  correct?  [110] 

Mr.  Jones:  I  thinly  it  is  paragraph  11;  I  think 
it  is  shown  in  Exhibit  9.  I  suggest  that  we  stipu- 
late it. 
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Mr.  Marcussen:  Well,  I  want  to  call  his  atten- 
tion to  it,  and  I  cannot  without  identifying  it. 

Q.  (By  Mr.  Marcussen) :  Now,  it  is  going  to 
be  stipulated  in  tliis  case  that  the  stock  was  paid 
for,  as  indicated  in  this  Exhibit  9,  and  it  is  stipu- 
lated, or  it  will  be  stipulated  as  a  part  of  our  writ- 
ten stipulation,  that  Exhibit  9  consists  of  a  tran- 
script of  the  stock  subscription  account  of  Oregon 
Steel.  I  direct  your  attention  to  the  fact  that  the 
subscrij^tions  are  credited  in  the  amoimt  of  $187,- 
400.00  under  date  of  March  31,  1943 ;  and  that  that 
is  the  time  when  they  were  paid.  Now,  my  question 
is  this:  can  you  explain  why  the  stock  was  sub- 
scribed in  June  of  1941  and  was  not  paid  for  until 
March  31,  1943! 

A.  Well,  I  think  you  will  find  that  they  were 
actually  paid  for. 

Q.  AVell,  it  is  a  stipulated  fact  in  this  case,  or 
will  be  when  this  stipulation  is  filed — it  is  included 
in  the  stipulation  which  we  have  agreed  to  submit 
in  the  course  of  this  proceeding,  that  payment  was 
made  on  March  31,  1943;  and  I  call  your  attention 
to  the  fact  that  that  is  the  date  of  the  entry  of  a 
credit  of  $187,400.00  to  the  stock  subscription  ac- 
count of  Oregon  Steel.  I  ask  you  if  you  can  ex- 
plain [111]  why  the  stock  was  not  paid  for  before 
that  time  ? 

A.  The  only  thing  I  can  think  of  is  this:  it  was 
actually  voted,  and  I  think  it  was  charged  to  the 
Oregon  Steel  Mills  prior  to  that.  I  see  that  this 
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entry  was  made  at  that  time;  I  wasn't  even  here; 

I  didn't  know  about  it. 

Q.     You  were  here  in  June,  1941  ? 

A.     Yes. 

Q.  And  you  were  President  of  the  Oregon 
Steel?     '        A.     That  is  right. 

Q.  As  President,  you  knew  there  had  been 
stock  subscriptions  in  the  amount  of  $187,400.00,  as 
the  accoimt  shows  ?  A.     That  is  right. 

Q.     When  did  you  go  into  the  Service  ? 

A.     Actually,  I  went  in  in  July,  1943. 

Q.     That  is  when  you  went  in?  A.     Yes. 

Q.  And  from  June,  1941,  to  July,  1943,  a  period 
of  over  two  years,  during  which  you  had  been 
operating  as  president  of  this  concern — is  that 
correct?  A.     That's  right. 

Q.  Can  you  give  us  any  explanation  as  to  why 
it  was  not  paid  prior  to  that  time  ? 

A.  I  beg  your  pardon;  it  was  paid  for  prior  to 
that  time. 

Q.  You  are  not  at  liberty  to  state  that.  I  ask 
that  that  be  stricken,  because  it  is  contrary  to  the 
stipulation.  [112] 

The  Court:  You  can  ask  the  question,  and,  of 
course,  the  stipulation  will  control. 

Q.  (By  Mr.  Marcussen)  :  Calling  your  atten- 
tion to  the  fact  that  we  have  stipulated  to  the  con- 
trary, do  you  have  any  further  comments  to  make  ? 

A.     No,  sir,  I  do  not. 

The  Court:     We  will  take  a  five-minute  recess. 
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Q.  (By  Mr.  Marcussen) :  Now,  Mr.  Schnitzer, 
I  think  on  your  direct  examination  you  testified  as 
to  the  general  nature  of  the  advances  that  were 
made  by  you  and  Oregon  Steel — by  you  to  Oregon 
Steel — and  when  I  refer  to  you  I  include  the 
Schnitzer  Steel  Products  Company;  that  is  your 
company,  isn't  it?  A.     That  is  right. 

Q.  I  think  you  testified  to  the  general  effect 
that  you  both  made  cash  advances;  is  that  correct? 

A.     That  is  right. 

Q.     To  a  certain  extent? 

A.     That  is  right. 

Q.  And  you  both  made  advances  of  materials 
that  were  purchased  on  the  order  of  Oregon  Steel? 

A.     That  is  right. 

Q.     Is  that  correct?  [113]  A.     Right. 

Q.  And  that  with  respect  to  purchases  which 
you  made,  you  just  made  those  purchases  because 
you  could  purchase  at  a  more  favorable  price  than 
the  new  corporation ;  did  you  state  that  ? 

A.  No;  1  did  not  say  a  more  favorable  price.  I 
said  that  in  many  cases  we  bought  for  them. 

Q.    Why? 

A.  In  several  cases  they  would  not  sell  to  the 
steel  mill,  and  in  several  cases,  either  I  or  the 
Alaska  Junk  bought  for  them.  In  some  cases  some 
discount  was  involved,  and  when  we  could  buy  with 
a  discount,  we  gave  them  the  benefit  of  it. 

Q.     With  respect  to  that,  you  ordered  it  for  them 
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and  it  was  paid  by  you,  and  you  paid  for  it  by 
getting  the   funds — I   beg  your  pardon — you  just 
charged  it  up  on  your  respective  accounts  against 
Oregon  Steel ;  is  that  right  % 

A.     That  is  correct. 

Q.  Do  you  have  any  idea  of  what  proportion  of 
the  advances  made  by  you  to  Oregon  Steel  consisted 
of  cash  advances  in  this  matter  ? 

A.  No,  I  don't.  I  think  the  bulk  of  my  advances 
were  of  cash,  while  not  exactly  to  the  Oregon  Steel, 
but  they  were  case  as  I  bought  equipment  for 
them. 

Q.     On  their  order,  as  you  just  stated?  [114] 

A.    Yes. 

Q.  I  think  you  just  testified  that  the  third  cate- 
gory of  advances  consisted  of  items  that  you  sold 
to  them  and  had  in  stock ;  is  that  correct  % 

A.     That  is  right. 

Q.     And  the  same  is  true  for  Alaska  Junk"? 

A.     Right. 

Q.     What  did  those  items  consist  of? 

A.  Pipe,  steel  rails,  motors,  copper  wire;  and 
tliey  also  bought  a  lot  of  machine  work,  built  three 
or  four  rolling  tables  for  the  steel  mill;  and  they 
had  a  lot  of  castings  made  which  were  charged  to 
the  steel  mill.  I  think  there  were  a  lot  of  valves,  and 
fittings,  and  hose.  And  they  also  furnished  all  of  the 
steel  for  the  buildings.  I  wouldn't  say  all  of  it,  but 
about  seventy-five  per  cent  of  the  steel  was  pur- 
chased from  the  Tacoma  Narrow  Bridge,  and  sent 
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down  to  Oakland,  California,  to  be  fabricated.  They 
could  not  get  the  steel  to  start  with,  and  that  is 
why  we  bought  the  stuff  off  of  the  bridge,  and  the 
Alaska  Junk  paid  for  that.  I  don't  remember  ex- 
actly how  much,  but  there  is  a  very  large  array  of 
items  in  there  which  both  Alaska  and  I  advanced. 

Q.     On  the  shipment  of  these  materials  f 

A.     On  materials  coming  in  for  the  mill. 

Q.  How  about  the  actual  machinery  of  the  mill? 
Was  any  of  that  supplied  by  you  and  Alaska  Junk 
and  charged  on  these  [115]  accounts  ? 

A.  Well,  I  bought  a  lot  of  steel  mill  equipment 
myself;  Alaska  paid  for  some  of  it;  and  the  stuff 
was  all  charged  to  the  steel  mill. 

Q.  There  were  three  categories  of  accounts. 
Which  of  the  three  categories  that  you  have  iden- 
tified here  did  that  machinery  fall  in  ? 

A.  I  suppose  it  would  fall  in  two  or  three  of 
them;  some  we  bought  direct  for  the  mill;  otherg 
came  right  out  of  stock;  and  on  others  they  ad- 
vanced stock  for ;  it  really  fell  in  all  three  of  them. 

Q.    A  part  of  the  advances  were  directly  cash? 

A.    Yes. 

Q.     I  think  the  accounts  will  show  that  ? 

A.     They  should. 

Q.  Obviously,  when  you  supplied  machinery, 
that  would  not  be  in  your  cash  account  ? 

A.  I  don't  know  how  they  have  their  books 
set  up. 
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Q.  Did  you  charge  them  with  the  cost  of  the 
equipment'?  A.     That  is  right. 

Q.     There  was  no  profit  ? 

A.  In  fact,  I  never  got  a  dime  for  salary  or 
labor  for  two  and  one-half  years  there. 

Q.  These  items  that  came  out  of  your  stock  and 
were  sold  at  the  usual  profit  mark-up,  what  did 
they  consist  of?  [116] 

A.  They  consisted  of  diesel  motors,  pipe,  electric 
cable  conduit.  There  were  hundreds,  hundreds  of 
tons  of  rails  that  Alaska  furnished  for  the  railroad 
tracks. 

Q.     That  was  new  equij^menf? 

A.     Both  new  and  used. 

Q.  And  how  did  you  determine  the  price  to 
charge  for  those  items  which  were  forwarded  to 
the  coi'poration  ? 

A.  For  your  information,  on  second-hand 
motors,  there  is  a  set  level  that  all  the  motor  dealers 
charge,  and  that  is  fifty  per  cent  off  the  list,  or 
seventy-five;  that  is  what  we  paid;  pipe,  the  same 
way;  steel,  the  same  way. 

Q.  In  1941,  I  think  you  testified  that  you  went 
east  to  New  York  to  see  Mr.  Rosenbaum,  and  that 
you  were  there  in  New  York  for  approximately  two 
of  the  ten  days  that  you  were  away;  and  I  think 
you  said  that  you  went  to  Washington  and  spent 
considerable  time  there  ? 

A.     That's  i-ight. 

Q.     In  connection  with  finances? 
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A.     That  is  right. 

Q.     Whom  did  you  see  in  Washington  ? 

A.     I  saw  the  O.P.M.  officials;  some  of  them. 

Q.     Whom  else  did  you  see  1 

A.     That  was  the  bulk  of  it. 

Q.  What  was  the  purpose  of  your  conversations 
with  them?  [117] 

A.     To  try  to  get  the  steel  mill  okehed. 

Q.  Did  you  talk  to  anyone  in  Washington  about 
financing  in  your  first  week  ? 

A.     Not  the  first  week. 

Q.  Did  you  go  to  Washington  and  talk  to  any- 
one there  about  financing? 

A.  For  about  two  years,  off  and  on;  1941  and 
1942. 

Q.     IntheR.F.C?  A.     That  is  right. 

Q.    Who  did  you  talk  to  there  in  the  R.F.C.* 

A.  I  guess  I  started  at  the  bottom  of  the  R.F.C. 
and  worked  my  way  up. 

Q:  Do  you  recall  when  the  loan  was  granted  or 
written,  when  you  secured  approval — did  you  get 
that  in  Washington,  by  the  way? 

A.  The  word  came  through  the  Portland  office, 
I  believe.  The  loans  were  instituted  here,  and  I 
think  the  word  on  approval  was  finished  here. 

Q.  Were  you  given  any  assurance  at  any  time 
in  Washington  that  the  loan  would  be  granted,  in 
about  April  of  1942? 

A.  No,  we  had  no  definite  assurance  that  it 
would  be  granted ;  no.  I  think  we  got  our  approval 
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much  later.  What  was  it,  somewheres  around  June 

or  July  or  August  that  they  approved  it. 

Q.  Well,  maybe  this  will  refresh  your  recollec- 
tion [118]  (hands  document  to  witness).  Did  you 
ever  send  a  telegram  to  Alaska  Junk  from  Balti- 
more or  from  Washington  in  respect  to  securing 
approval  by  the  R.F.C.  for  this  loan? 

A.  Yes,  we  did;  we  had  a  lot  of  correspondence 
on  this. 

Q.  Will  you  read  here  what  purports  to  be  a 
telegram  from  the  Alaska  Junk  to  you  (hands 
document  to  witness).  Just  read  it  to  yourself  and 
see  whether  it  refreshes  your  recollection. 

A.  I  think  I  sent  this,  yes;  but  I  don't  think 
this  was  the  final  telegram;  I  don't  think  this  was 
the  loan  that  was  approved. 

Q.  Was  there  ever  more  than  one  loan  in  ques- 
tion'? 

A.  Yes;  we  had  two  loans.  They  turned  down 
the  first  proposal  entirely.  That  was  presented  with 
the  MacDonald  report. 

Q.     Only  one  loan  was  granted;  is  that  correct? 

A.     Yes. 

Q.  And  that  loan  was  later  increased  to  $700,- 
000.00  from  $600,000.00;  is  that  right? 

A.     That's  right. 

Q.  Having  read  that  telegram,  does  that  refresh 
your  recollection  whether  you  sent  that  telegram? 

A.     Yes,  I  think  I  sent  the  telegram. 
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Mr.  Marcussen:  If  your  Honor  j^lease,  I  would 
like  [119]  to  offer  the  telegram  in  evidence. 

Mr.  Jones:  I  will  object  to  it  as  incompetent, 
irrelevant  and  immaterial ;  it  does  not  tend  to  prove 
or  disprove  any  of  the  issues  in  the  case. 

Mr.  Marcussen:  It  is  all  concerned  with  the 
financing,  if  your  Honor  23lease. 

The  Court :     I  will  overrule  the  objection. 

Mr.  Jones:  May  I  have  an  exception,  your 
Honor  ? 

The  Court:  Noted.  It  will  be  admitted  as  Re- 
spondent's number  what? 

Mr.  Marcussen:  I  am  just  a])out  to  ascertain  the 
number,  your  Honor. 

The  Clerk:     Respondent's  O. 

The  Court:  It  will  be  admitted  as.  Respond- 
ent's O. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  O.) 

Mr.  Marcussen:  I  would  like  to  ask  counsel  if 
I  might  make  a  copy,  and  supply  a  copy  of  it  with- 
out removing  it  from  the  file. 

Mr.  Jones:     I  have  no  objection. 

Mr.  Marcussen:  We  started  with  the  letter  "O" 
for  the  reason  that  there  are  other  exhibits  attached 
to  the  stipulation. 

The  Court:     What  is  the  date  of  it? 

Mr.  Marcussen:  April  2,  1942,  from  Morris 
Schnitzer,  [120]  this  witness,  to  the  Alaska  Junk 
Company. 
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Q.  (By  Mr.  Marcussen) :  Mr.  Schnitzer,  I  hand 
you  a  cop,y  of  the  application  for  a  loan,  being  an 
application  under  Section  5-D  of  the  Reconstruc- 
tion Finance  Corporation  Act,  as  amended,  consist- 
ing of  approximately  fifteen  pages,  and  I  will  ask 
you  if  that  is  your  signature  on  the  last  page  (hands 
document  to  witness)  ? 

The  Court:     What  date? 

Mr.  Marcussen:  Bearing  date  of  October  29, 
1941,  if  your  Honor  please. 

Q.  (By  Mr.  Marcussen) :  Is  that  your  signa- 
ture, Mr.  Schnitzer"?  A.     It  is. 

The  Court :     What  is  the  answer  ? 

The  Witness :     It  is. 

Mr.  Marcussen:  If  your  Honor  please,  I  offer 
this  in  evidence  as  a  resi)ondent  exhibit  next  in 
order. 

Mr.  Jones:  We  object  to  this  as  incompetent, 
irrelevant  and  immaterial;  it  does  not  go  to  prove 
any  of  the  issues  in  tlie  case  in  any  way  and  I  notice 
there  are  some  documents  attached  to  it,  and  I  have 
not  had  time  to  examine  them.  They  are  dated  long 
after  the  time  when  these  people  had  sold  their  in- 
terest in  the  company.  For  instance,  here  is  a  letter 
of  February  7,  1944.  [121] 

The  Court:  I  understand  all  he  is  offering  is 
the  application  that  was  made  ? 

Mr.  Jones:  It  is  a  part  of  the  application;  it 
seems  to  be  attached  to  it. 
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The  Court :  The  only  thing  I  am  aware  of  is  the 
application. 

Mr.  Jones :  May  I  have  a  moment  to  see  whether 
it  is  made  an  exhibit  to  the  application  ? 

The  Court:     Surely. 

Mr.  Marcussen:  I  don't  think  it  is,  your  Honor. 
May  it  be  understood  that  these  letters  which  are 
attached,  which  have  not  been  signed  by  the  witness, 
need  not  be  considered  % 

The  Court:  The  application  to  the  Reconstruc- 
tion Finance  Corporation  is  material,  and  I  will 
overrule  the  objection  to  that;  I  will  sustain  the 
objection  to  any  extraneous  matters. 

Mr.  Jones :  Your  Honor,  will  you  save  an  excep- 
tion to  that? 

Mr.  Marcussen:  I  would  like  to  withdraw  from 
the  offer  any  letters  contained  in  this  file,  which 
have  not  been  signed  by  this  witness  or  by  the 
Alaska  Junk,  or  any  of  its  representatives. 

The  Court:  The  Court  is  peiTnitting  only  the 
application  to  be  received  in  evidence,  and  not  the 
letters.  [122]  That  will  be  received  as  Respondent's 
P,  being  the  application  to  the  R.F.C.  for  a  loan. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  No.  P.) 

Q.  (By  Mr.  Marcussen) :  Mr.  Schnitzer,  I 
think  you  stated  a  moment  ago  that  you  had  made 
out  an  application  to  the  Bank  of  America  for  a 
loan  in  order  to  finance  the  Oregon  Steel? 
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A.  I  made  no  formal  application,  no  sir;  I 
talked  with  Mr.  Gianinni. 

Q.  I  am  referring  now  to  the  conversations  with 
Mr.  Gianinni?  A.     Yes. 

Q.  What  was  his  response  to  your  conversation 
about  a  loan?  A.     None. 

Q.     He  did  not  give  you  an  answer? 

A.     He  was  not  interested. 

Q.     Why? 

A.  He  said,  ''If  you  want  to  put  more  capital 
into  it,  then  I  would  make  a  loan  on  it." 

Q.  I  call  your  attention  to  Exhibit  No.  E,  page 
9,  w^hich  is  a  part  of  the  ai^plication,  which  purports 
to  be  a  pro  forma  statement,  and  I  wdll  ask  you  to 
look  at  that. 

The  Court :     Attached  to  what  application  ?  [123] 

Mr.  Marcussen:     Exhibit  P. 

The  Court:     That  is  the  R.F.C.  application? 

Mr.  Marcussen :     Yes. 

The  Witness:     Yes,  I  saw  that. 

Q.  (By  Mr.  Marcussen)  :  Can  you  tell  me  what 
that  is,  please? 

A.     What  do  you  want  to  know^  about  it? 

Q.     Can  you  tell  what  it  is? 

A.  It  is  simply  a  pro  forma  financial  statement 
estimated  as  of  the  date  the  mill  would  be  com- 
pleted. This  is  a  tentative  estimated  financial  state- 
ment of  the  mill. 

Q.  I  call  your  attention  to  the  fact  that  opposite 
line  25,  under  the  heading  of  ''net  worth"  on  that 
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statement — I   beg  your   pardon,    opposite   line   23, 
under  the  heading  of  "net  worth,"  the   common 
stock  appears  with  a  figure  of  $250,000.00;  is  that 
right?  A.     That's  right. 

Q.  And  that  is  extended  into  the  margin  here 
and  represents  the  total  of  net  worth  as  shown  by 
that  statement.  What  did  you  have  in  mind  in  filing 
that  statement  with  the  K.F.C.? 

A.  That  would  be  the  maximum  common  stock 
or  capital  stock  issued. 

Q.  Does  it  not  purport  to  be  a  representation 
of  the  stock  that  would  be  actually  issued  ?  [124] 

A.  "Pro  forma"  does  not  mean  a  defmite  thing; 
it  is  not  a  formal  statement.  Don't  forget  that  this 
was  made  out  at  the  time  before  the  mill  was  com- 
plete. You  are  not  talking  about  actualities;  you 
are  talking  about  future  possibilities. 

Q.  That  was  your  estimate  of  the  capital  stock 
that  would  be  issued? 

A.     According  to  this,  yes. 

Q.  That  is  an  estimated  balance  sheet,  is  it  not, 
that  pro  foima  statement,  as  to  how  the  balance 
sheet  of  the  corporation  would  look  after  completion 
of  the  mill? 

A.  Yes,  that  is  an  estimated  balance  sheet  at 
that  time.  In  other  words,  that  is  1941 ;  don't  forget 
that. 

Q.  That  is  correct.  And  these  items  listed  as 
assets,  they  total  $190,000.00,  and  the  total  liabilities 
are   in   a   like   figure — I   beg   your   i^ardon   $890,- 
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000.00 — correction.     Can   you   tell   me   what   those 
assets  are  that  you  have  in  mind?    Are  those  the 
assets  it  was  proposed  the  corporation  would  have 
after  the  completion  of  the  mill? 

A.  No;  that  is  not  true.  I  think  I  am  right  in 
saying  that  this  financial  statement  would  be  the 
financial  statement  as  the  company  was  ready  to 
operate,  or  in  operating  form  after  completion  of 
the  mill.  This  does  not  necessarily  imply  that  the 
raw  materials  and  the  cash,  and  so  forth  in  this 
])lant,  shown  on  this  sheet  here,  are  necessary  to 
the  [125]  finished  plant.  This  is  normally  over  and 
above  the  finished  plant. 

Q.     Ready  for  operation  ?  A.     That  is  right. 

Q.  And  being  ready  for  operation,  this  item  of 
$250,000.00  is  one  of  the  several  items  on  the  lia- 
])ility  side,  which  is  balanced  against  the  assets  on 
the  assets'  side?  A.     Not  all  of  that. 

Q.  It  is  one  of  the  items  of  the  liability  side, 
which  enters  into  the  total  of  $890,000.00  of  liabili- 
ties, which  offsets  assets  of  $890,000.00;  is  that 
right  ? 

A.  If  you  take  it  that  way;  but  may  I  ask  you 
a  question. 

Q.  I  think,  if  you  will  just  answer  my  questions, 
and  make  the  answers  as  complete  as  necessary,  we 
will  ^ei  along  better.  There  is  no  question  about 
are  the  assets  you  considered  would  be  necessary 
to  ihe  operation  of  the  mill ;  is  that  correct  ? 

A.     That  is  right. 
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statement— I   beg   your   pardon,    opposite   line   23, 
under  the  heading  of  "net  worth,''   the   common 
stock  appears  with  a  figure  of  $250,000.00;  is  that 
right?  A.     That's  right. 

Q.  And  that  is  extended  into  the  margin  here 
and  represents  the  total  of  net  worth  as  shown  by 
that  statement.  What  did  you  have  in  mind  in  filing 
that  statement  with  the  R.F.C.? 

A.  That  would  be  the  maximum  common  stock 
or  capital  stock  issued. 

Q.  Does  it  not  purport  to  be  a  representation 
of  the  stock  that  would  be  actually  issued  ?  [124] 

A.  "Pro  forma"  does  not  mean  a  definite  thing; 
it  is  not  a  formal  statement.  Don't  forget  that  this 
was  made  out  at  the  time  before  the  mill  was  com- 
plete. You  are  not  talking  about  actualities;  you 
are  talking  about  future  i)ossibilities. 

Q.  That  was  your  estimate  of  the  capital  stock 
that  would  be  issued  ? 

A.     According  to  this,  yes. 

Q.  That  is  an  estimated  balance  sheet,  is  it  not, 
that  pro  foiTQa  statement,  as  to  how  the  balance 
sheet  of  the  corporation  would  look  after  completion 
of  themilH 

A.  Yes,  that  is  an  estimated  balance  sheet  at 
that  time.  In  other  words,  that  is  1941;  don't  forget 
that. 

Q.  That  is  correct.  And  these  items  listed  as 
assets,  they  total  $190,000.00,  and  the  total  liabilities 
are   in   a   like   figure — I   beg   your   pardon    $890,- 
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000.00 — coiTection.     Can   you   tell   me   what   those 
assets  are  that  you  have  in  mind?    Are  those  the 
assets  it  was  proposed  the  corporation  would  have 
after  the  completion  of  the  mill? 

A.  No;  that  is  not  true.  I  think  I  am  right  in 
saying  that  this  financial  statement  would  be  the 
financial  statement  as  the  company  was  ready  to 
operate,  or  in  operating  form  after  completion  of 
the  mill.  This  does  not  necessarily  imply  that  the 
raw  materials  and  the  cash,  and  so  forth  in  this 
])]ant,  shown  on  this  sheet  here,  are  necessary  to 
the  [125]  finished  plant.  This  is  normally  over  and 
above  the  finished  plant. 

Q.     Ready  for  operation  ?  A.     That  is  right. 

Q.  And  being  ready  for  operation,  this  item  of 
$250,000.00  is  one  of  the  several  items  on  the  lia- 
bility side,  which  is  balanced  against  the  assets  on 
the  assets'  side?  A.     Not  all  of  that. 

Q.  It  is  one  of  the  items  of  the  liability  side, 
which  enters  into  the  total  of  $890,000.00  of  liabili- 
ties, which  offsets  assets  of  $890,000.00;  is  that 
right? 

A.  If  you  take  it  that  way;  but  may  I  ask  you 
a  question. 

Q.  I  think,  if  you  will  just  answer  my  questions, 
and  make  the  answers  as  complete  as  necessary,  we 
will  ^ei  along  better.  There  is  no  question  about 
are  the  assets  you  considered  w^ould  be  necessary 
to  the  operation  of  the  mill;  is  that  correct? 

A.     That  is  right. 
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Q.  Now,  you  stated,  I  think,  that  you  had  made 
application  to  the  First  National  Bank  of  Portland 
for  a  loan  ?  A.     That  is  correct. 

Q.  And  did  you  testify  that  that  loan  had  been 
rejected,   or  that  the  request  had   been  rejected? 

A.     They  did  not  loan  the  money. 

Q.  And,  among  other  reasons,  it  was  because 
they  didn't  make  any  long  term  loans? 

The  Court:  He  has  already  testified  about  that. 
Doesn't  that  speak  for  itself? 

Mr.  Marcussen:     Yes,  I  think  so. 

Q.  (By  Mr.  Marcussen)  :  Now  then,  from  time 
to  time  had  the  mill,  as  the  construction  of  the  mill 
proceeded,  you  have  already  testified  that  when  it 
was  finished  it  took  about  $1,400,000.00;  and  from 
time  to  time  did  you  submit  any  other  pro  forma 
statements  to  the  R.F.C.? 

A.  No;  the  R.F.C.  man  set  up  a  monthly  sched- 
ule of  work  to  be  completed,  and  so  forth,  and  the 
amount  of  money  necessary  for  that  work ;  and  that 
was  all.  Our  accountant  is  here  and  he  can  testify 
as  to  that. 

Q.  Did  you  have  any  conversation  with  the 
people  at  the  R.F.C.  as  to  what  the  new  pro  forma 
statement  would  look  like  in  the  light  of  the  infor- 
mation that  you  had  any  subsequent  time  to  the 
effect  that  the  mill  would  cost  a  little  more  money 
than  you  had  originally  planned? 

A.  May  I  suggest  that  you  ask  our  accountant 
that  question.  I  don't  think  I  have  any  schedule  set 
up  or  pro  forma  set  up  for  operations. 
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Q.  Did  you  ever  discuss  any  pro  forma  state- 
ment with  [127]  the  people  at  the  R.F.C.? 

A.     I  don't  think  so. 

Q.     Would  you  swear  to  if? 

A.     No,  sir,  I  would  not  swear. 

Q.  After  the  original  application  was  in,  and 
construction  was  under  way,  you  do  recall,  do  you, 
having  further  conversation  with  representatives 
of  the  R.F.C.  as  to  amounts  required,  and  other 
details  of  the  financing? 

A.     We  had  those  right  up  to  the  last  minute. 

Q.     I  hand  you  a  copy  of  the  document  entitled 
^'Certificate  of  Contributions  of  Capital,"  purport- 
ing to  be  signed  by  you,  Morris  Schnitzer,  Presi- 
dent of  the  Oregon  Steel  Rolling  Mills. 
(Hands  document  to  witness.) 

The  Court:     What  is  the  date? 

Mr.  Marcussen :  It  is  not  dated,  but  makes  refer- 
ence to  capital  contributions  as  of  November  30, 
1942,  and  bearing  also  some  writings  in  pen  im- 
mediately after  the  signature  of  Morris  Schnitzer. 

Q.  (By  Mr.  Marcussen) :  I  will  ask  you  if 
that  is  your  signature  there,  and  is  the  penned 
statement  your  statement?  A.     It  is. 

Mr.  Marcussen :  I  offer  that  in  evidence,  if  your 
Honor  please,  as  respondent's  exhibit  next  in  order. 

Mr.  Jones:     May  I  just  take  a  look  at  it?  [128] 

Mr.  Marcussen:     Surely. 

Mr.  Jones:  If  your  Honor  please,  it  is  a  case  of 
the  partners  of  the  Alaska  Junk  Company,  and  not 
a  case  in  which  Mr.  Morris  Schnitzer  is  a  litigant. 
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He  is  not  one  of  the  petitioners  here,  and  insofar 
as  this  exhibit  purports  to  speak  for  the  Alaska 
Junk  Company,  I  would  have  to  object  to  its  going 
into  evidence  unless  counsel  shows  some  agency 
authority  of  some  kind  that  would  give  him  the 
right  to  make  some  declaration. 

Mr.  Marcussen:  I  direct  your  Honor's  attention 
to  the  fact  that  it  contains  a  statement  of  the 
amount  of  capital  contributed  by  the  witness  him- 
self, who  was  the  president,  and  that  with  respect 
to  the  statement  as  to  contributions  made  by  the 
Alaska  Junk,  it  simply  is  a  statement  of  the  presi- 
dent of  the  corporation. 

The  Court:  I  think  it  is  material.  I  will  over- 
rule the  objection. 

Mr.  Jones :  May  I  ask  what  this  is  at  the  bottom, 
addressed  to  Morris  ? 

Mr.  Marcussen:  I  will  stipulate  that  that  need 
not  be  considered  as  a  part  of  the  exhibit.  I  think 
I  can  clarify  it  later  on,  but  I  am  perfectly  willing 
that  it  be  stricken. 

The  Court:  This  document  will  be  admitted  as 
Respondent's  Q.  [129] 

(The  docimient  above-referred  to  was  re- 
ceived in  evidence  and  marked  as  Respondent's 
Exhibit  Q.) 

Mr.  Jones :  Your  Honor,  I  realize  that  you  have 
ruled,  but  doesn't  this  show  at  the  bottom  that  it 
never  went  into  effect"? 
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The  Court:  I  don't  know  what  it  means;  I  am 
not  considering  that  at  all. 

Q.  (By  Mr.  Mareussen) :  Mr.  Schnitzer,  I 
hand  3^ou  another  document  bearing  title  ''Agree- 
ment Regarding  Capital  Investment,"  dated  De- 
cember 29,  1942,  executed  by  Oregon  Electric  Steel 
Rolling  Mills,  by  Morris  Schnitzer,  President,  by 
Schnitzer  Steel  Products,  by  Morris  Schnitzer,  sole 
owner,  and  by  Alaska  Junk,  by  S.  Schnitzer,  a  gen- 
eral partner,  and  attested  to  by  H.  J.  Wolf,  and  I 
will  ask  you  if  that  is  your  signature  at  the  bottom 
of  the  document  ? 

(Hands  document  to  witness.) 

A.    Yes. 

Q.  In  both  instances,  for  Oregon  Steel  and  for 
Schnitzer  Steel  Products?  A.     Yes. 

Q.     Is  your  father's  signature  at  the  bottom? 

A.    Yes. 

Q.  Is  that  Mr.  Wolf's  signature,  a  petitioner  in 
this  case  who  has  recently  died  ? 

A.     Yes.  [130] 

Mr.  Mareussen:  I  offer  that  as  the  next  re- 
spondent exhibit  in  order. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     No  objection. 

The  Court:  It  will  be  admitted  in  evidence  as 
Respondent's  R. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  R.) 
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Mr.  Jones:  Just  to  save  time  in  making  a  new 
number  of  this,  if  counsel  does  not  object,  I  would 
like  to  have  the  bottom  go  in  (indicating). 

Mr.  Marcussen:  You  would  like  to  have  the 
whole  thing  go  in? 

Mr.  Jones:  Yes,  subject  to  my  objection  to  the 
whole  exhibit  as  to  Exhibit  Q;  that  is,  the  whole 
exhibit  is  subject  to  my  original  objection. 

The  Court:  I  understand  you  have  your  origi- 
nal objection. 

Q.  (By  Mr.  Marcussen)  :  Mr.  Schnitzer,  I  hand 
you  a  copy  of  another  document  bearing  title 
*' Agreement  as  to  Loans  to  Oregon  Steel  by  its 
Stockholders  While  Mortgage  to  R.F.C.  Outstand- 
ing," purporting  to  be  executed  on  behalf  of  the 
Oregon  Steel  Rolling  Mills  by  Morris  Schnitzer, 
and  attested  by  H.  J.  Wolf,  Secretary.  Is  that  your 
signature  and  the  signature  of  Mr.  [131]  Wolf 
there  (indicating) '?  A.     Yes. 

Mr.  Marcussen:  I  offer  this  as  the  respondent 
exhibit  next  in  order. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     No  objection. 

The  Court :  The  document  just  identified  will  be 
introduced  in  evidence  and  marked  as  Respondent's 
Exhibit  S. 

(The  document  above-referred  to  was  marked 
Respondent's  Exhibit  S  and  received  in  evi- 
dence.) 
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Q.  (By  Mr.  Marcussen)  :  Mr.  Schnitzer,  I  hand 
you  another  document  entitled  "Guarantee  of 
Further  Capital,"  purported  to  be  signed  by  Morris 
Schnitzer,  S.  Schnitzer,  Rose  Sclmitzer,  H.  J.  Wolf, 
Jennie  Wolf,  Monte  L.  Wolf,  and  I  will  ask  you 
if  the  first  signature  there  is  your  signature? 

A.     Yes. 

Q.  And  is  the  second  signature  the  signature  of 
your  father?  A.     Yes. 

Q.     And  the  third  one  is  of  your  mother? 

A.    Yes. 

Q.  The  fourth  signature  is  that  of  Mr.  H.  J. 
Wolf?  A.     Yes. 

Q.  And  is  the  next  one  the  signature  of  Jennie 
Wolf?  [132]  A.     I  think  it  is. 

Q.  Do  you  recognize  the  last  one  as  that  of 
Monte  Wolf?  A.     Yes. 

Mr.  Marcussen:  I  offer  that  in  evidence  as  the 
respondent  exhibit  next  in  order. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     I  have  no  objection. 

The  Court:  It  will  be  admitted  in  evidence,  as 
Respondent's  T. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  T.) 

Q.  (By  Mr.  Marcussen)  :  I  hand  you  another 
document,  Mr.  Schnitzer,  dated  December  1,  1942, 
which  purports  to  be  a  letter  to  the  Reconstruction 
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Finance  Corporation,  executed  on  behalf  of  Alaska 
Jimk,  being  headed  "Re  Oregon  Electric  Steel  Roll- 
ing Mills/'  and  ask  you  if  you  recognize  the  sig- 
nature of  Sam  Sclinitzer'?  A.     I  do. 

Q.     Your  father?  A.     Yes. 

Q.    Andof  H.  J.  Wolf?        A.     Yes. 

Mr.  Marcussen:  I  offer  this  in  evidence  as  the 
Resi^ondent  [133]  exhibit  next  in  order. 

Mr.  Jones :     I  would  like  to  examine  it. 

Mr.  Marcussen:     Surely. 

Mr.  Jones:  I  will  have  to  object  to  it  on  the 
ground  that  it  is  incompetent,  irrelevant  and  im- 
material. Even  though  it  may  have  stated  some 
sort  of  an  agreement  between  the  Alaska  Junk  and 
the  R.F.C.,  it  certainly  is  no  evidence  as  to  what  the 
intention  was  with  respect  to  the  account  that  they 
actually  put  in  and  what  they  actually  regarded  as 
a  debt,  and  what  was  actually  capital.  I  feel  that 
any  contract  between  two  people  that  may  or  may 
not  have  been  carried  out  is  no  evidence  of  inten- 
tion in  this  case  as  to  what  they  were  actually 
investing  their  money  in. 

The  Court:  That  was  signed  by  the  petitioners 
in  this  case,  I  understand? 

Mr.  Marcussen:     That  is  right. 

Q.  (By  Mr.  Marcussen)  :  Mr.  Schnitzer,  is 
your  father,  ^mi  Schnitzer,  in  the  courtroom? 

A.     Yes. 

Q.  Is  your  mother.  Rose  Schnitzer,  in  the  court- 
room ?  A.     Yes. 
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The  Court:     I  will  overrule  the  objection. 
Mr.  Jones:     Save  an  exception. 
The  Court:     It  will  be  admitted  in  evidence  and 
marked  [134]  as  Respondent's  U. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Resx)ondent's 
Exliibit  U.) 

Mr.  Marcussen:  If  your  Honor  please,  I  have 
handed  the  document  to  counsel  bearing  the  heading 
"Certificate,"  and  I  wish  to  offer  it  in  evidence,  but 
before  offering  it  in  e\ddence,  I  would  like  to  ask 
counsel  whether  he  has  any  objection  merely  be- 
cause it  is  a  copy,  a  confonned  copy. 

Mr.  Jones:     Have  you  seen  the  original? 

Mr.  Marcussen:  I  can  say  this  is  a  copy  from 
the  files  of  the  R.F.C.  in  Portland.  I  have  not  seen 
the  originals,  because  the  originals  are  impounded 
in  the  possession  of  the  Federal  Reserve  Bank  of 
the  United  States. 

Mr.  Jones:  Subject  to  corrections  for  errors  on 
the  verification  of  the  original,  I  have  no  objection 
to  the  fact  that  it  is  a  copy.  Have  you  got  it  iden- 
tified yett 

Mr.  Marcussen:     No. 

The  Court :     Who  is  it  signed  by  ? 

Mr.  Marcussen:  It  is  purported  to  be  executed 
by  the  Oregon  Electric  Steel  Rolling  Mills,  by 
Morris  Schnitzer,  its  president,  and  attested  by 
H.  J.  Wolf,  whose  estate  is  one  of  the  petitioners 
in  this  case. 
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The  Court:     What  is  the  date'? 

Mr.  Marcussen:  December  29,  1942,  and  it  is 
not  addressed  to  anyone  in  particular — yes,  it  is 
addressed  [135]  to  the  R.F.C.  at  Portland,  Oregon, 
and  it  has  a  statement — if  your  Honor  would  like 
to  read  it 

The  Court :     It  is  a  statement  about  what  ? 

Mr.  Marcussen :  It  is  another  document  made  by 
the  corporation  in  consideration  of  the  loan  from 
the  R.F.C.  Cor]Doration.  Counsel  has  no  objection 
to  it  being  a  conformed  copy,  and  pursuant  to  our 
agreement  with  counsel,  it  is  offered,  subject  to  any 
correction  for  any  inaccuracies  that  may  be  dis- 
covered. 

Mr.  Jones:  However,  I  do  have  an  objection  to 
the  exhibit  as  being  inadmissible. 

The  Court:     On  what  grounds? 

Mr.  Jones:  Not  binding  on  our  people;  no  sig- 
nature. 

The  Court :  As  I  understand  it,  is  it  agreed  that 
they  executed  it? 

Mr.  Marcussen:  There  is  no  controversy  about 
that;  it  was  signed  by  this  witness  for  the  Oregon 
Steel  Rolling  Mills. 

Mr.  Jones:  If  the  original  is  signed,  we  will 
waive  any  objection  to  the  fact  that  it  is  type- 
written. 

The  Court :  Has  the  witness  said  anything  about 
this  document? 

Mr.  Marcussen:  If  I  might  be  given  a  moment, 
I  would  like  to  address  myself  to  counsel  concern- 
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ing  our  understanding  as  to  the  admission  of  the 
document.    May  we  go  [136]  off  the  record? 
The  Court :     Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Marcussen :  I  would  like  to  make  this  state- 
ment for  the  record  with  respect  to  counsel's  last 
remark  which  was  contained  in  the  record,  ad- 
dressed to  me,  that,  as  I  understand  it,  he  has  no 
objection  to  the  introduction  of  this  document  in 
evidence  merely  on  the  ground  that  I  have  not  pro- 
duced the  original,  and  according  to  our  under- 
standing this  may  be  received  in  evidence,  subject 
to  any  corrections  which  may  be  made  for  inac- 
curacies which  may  be  discovered,  and  until  such  a 
showing  is  made  this  document  is  received  in 
evidence  I 

Mr.  Jones:  Without  repeating  what  counsel  has 
said,  that  merely  goes  to  the  identification;  that  is, 
to  the  authenticity  of  the  identification.  However, 
it  is  not  binding  on  the  Alaska  Junk  Company,  it  is 
incompetent,  irrelevant  and  immaterial,  and  not 
admissible  on  that  ground. 

The  Court :  There  is  no  objection  to  the  identifi- 
cation, but  as  to  the  admissibility? 

Mr.  Jones :     That  is  right. 

The  Court:  The  objection  is  overruled,  and  it 
may  be  received  and  marked  as  Respondent's  V. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  V.)  [137] 
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Mr.  Jones:     I  want  to  except  to  the  last  ruling. 

Mr.  Marciissen :  I  have  only  a  copy  of  that,  and 
I  would  like  to  ask  leave  to  withdraw  it.  I  w^ould 
like  to  say  also  in  that  regard  that  I  would  like  to 
make  a  general  request  to  withdraw  all  exhibits 
for  which  we  have  no  copies. 

The  Court:  Photostatic  copies  may  be  substi- 
tuted. 

Mr.  Marcussen:  Photostatic  copies  may  be  sub- 
stituted or  a  return  of  the  original? 

The  Court:     All  right. 

Mr.  Marcussen:  If  counsel  would  join  in  the 
motion,  I  would  like  to  make  it  on  behalf  of  the 
petitioner  as  well  as  myself. 

Mr.  Jones :     That  is  agreeable. 

Mr.  Marcussen:  If  your  Honor  please,  I  would 
like  to  offer  in  evidence  as  Repondent's  Exhibit 
next  in  order,  a  paper  bearing  title  "Resolution  of 
Directors  of  Oregon  Electric  Steel  Rolling  Mills," 
which  is  signed  at  the  foot  of  the  page  by  H.  J. 
Wolf. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     No  objection. 

The  Court:  It  will  be  admitted  in  evidence  and 
marked  as  Respondent's  Exhibit  W. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  W.)  [138] 

Q.  (By  Mr.  Marcussen) :  Mr.  Schnitzer,  I  hand 
you  a  copy  of  Respondent's  Exhibit  A  which  is  a 
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part  of  the  stii)ulation  which  will  be  filed  in  this 

case 

The  Court:     What  is  the  date. 

Mr.  Marcussen:  It  is  entitled  "Guarantee,"  De- 
cember 15,  1942,  and  executed  by  certain  individ- 
uals, Morris  Schnitzer,  Sam  Schnitzer,  Rose  Schnit- 
zer, H.  J.  Wolf  and  Jennie  Wolf;  and  there  is  also 
a  copy  of  a  guarantee  running  in  favor  of  the 
R.F.C. 

Q.  (By  Mr.  Marcussen) :  I  will  ask  you 
whether  or  not  any  of  the  loss  which  you  claim  was 
made  here  pertains  to  a  loss  on  the  guarantee? 

A.     That  is  a  pretty  general  question. 

Mr.  Marcussen:     Perhaps  counsel  will  stipulate? 

Mr.  Jones :  Perhaps,  if  you  will  give  me  time  to 
find  out  what  the  facts  are. 

The  Court:     Perhaps  you  can  do  that  later  on? 

Mr.  Marcussen:  If  your  Honor  please,  I  would 
like  to  call  upon  counsel  to  stipulate  that  none  of 
the  bad  debt  loss  they  are  claiming  to  be  in  issue 
in  this  proceeding  arises  in  connection  with  the 
guarantee  made  by  the  individuals  that  I  have  just 
named  and  identified  on  Exhibit  A,  in  which  they 
have  undertaken  to  guarantee  the  repayment  of  a 
part  or  all  the  principal  of  the  $700,000.00  loan 
made  by  the  R.F.C. 

Mr.  Jones:     That  is  true.  [139] 

The  Court:  Does  Petitioner's  Counsel  stipulate 
the  statement  of  Respondent's  counsel  is  correct? 

Mr.  Jones:     That  is  correct. 
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The  Court :     It  is  so  stipulated. 

Q.  (By  Mr.  Marcussen) :  I  hand  you  Respond- 
ent's C,  Mr.  Schnitzer,  which  consists  of  four  pages, 
bearing  the  heading  of  "Standby  Agreement,"  exe- 
cuted by  Oregon  Electric  Steel  Rolling  Mills  by 
Morris  Schnitzer,  President,  and  also  by  Morris 
Schnitzer,  S.  Schnitzer,  H.  J.  Wolf  and  Monte  L. 
Wolf  as  standby  creditors  and  ask  you  to  take  a  look 
at  that  document  and  refresh  your  recollection  from 
it  (hands  document  to  witness). 

The  Court :  If  it  is  in  the  stipulation,  w^hat  is  the 
sense  of  having  the  witness  testify  to  it. 

Mr.  Marcussen :  I  am  not  going  to  have  him  tes- 
tify to  it.  I  am  just  asking  him  to  identify  it  for 
the  purpose  of  refreshing  his  recollection  with  re- 
spect to  some  other  matter. 

The  Court:  I  presume  the  proper  procedure 
would  be  to  get  the  stipulation  in  first.  I  presume 
this  will  be  introduced  in  evidence ;  it  is  not  in  yet. 

Mr.  Jones:  We  are  going  to  read  it  the  first 
thing  tonight  after  we  leave,  and  get  it  in  the  first 
thing  in  the  morning. 

Mr.  Marcussen:     Neither  one  of  us  have  read  it. 

Mr.  Jones :     We  have  not  had  time. 

The  Court:  Let  us  identify  the  document  now, 
so  that  the  record  will  be  clear. 

The  Witness:     I  have  not  gone  over  it  for  years. 

The  Court :     Ask  him  the  questions. 

Q.  (By  Mr.  Marcussen)  :  I  would  like  to  ask 
you  what  conversations  you  had  with  representa- 
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tivcs  of  the  R.F.C.  about  the  execution  of  this  docu- 
ment, Mr.  Schnitzer  *?  Perhaps  I  could  hasten  the  re- 
freshing of  your  recollection  by  summarizing  it 
very  briefly,  subject  to  any  correction  counsel  wishes 
to  make,  and  say, 

Mr.  Jones:  That  document  in  the  stipulation  is 
identified,  and  we  are  raising  no  objection  on  the 
ground  of  authenticity  or  the  veracity  of  the  docu- 
ment, or  the  fact  that  it  is  a  photostatic  copy;  but 
Ave  do  reserve  the  right  to  object  to  certain  docu- 
ments when  they  are  offered. 

The  Court :  That  is  another  reason  why  the  doc- 
uments should  have  been  in  before.  He  may  be 
questioning  about  documents  that  are  never  re- 
ceived. 

Mr.  Marcussen :     There  is  no  question  about  it. 

The  Court:  Why  can't  you  ask  him  about  some- 
thing else? 

Mr.  Marcussen:  I  would  like  to  have  a  moment 
to  confer  with  counsel. 

The  Court:     Go  ahead.  [141] 

Mr.  Marcussen:  If  your  Honor  please,  I  think 
counsel  and  I  are  prepared  to  stipulate  that  I  may 
ask  questions  about  the  document  even  though  it  is 
not  in  evidence,  and  in  the  event  that  an  objection 
with  respect  to  the  admission  of  the  document  is 
sustained,  I  will  agree  that  the  testimony  may  be 
stricken. 

The  Court:     All  right.    Proceed. 
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Q.  (By  Mr.  Marcussen)  :  Now,  Mr.  Schnitzer, 
I  think  I  can  summarize  generally  this  document  by 
saying  that  it  is  a  document  which  the  R.F.C.  and 
you  entered  into  for  the  purpose  of  subordinating 
any  obligations  of  Oregon  Steel  through  the  par- 
ties who  are  signatory  here, — subordinating  pay- 
ments of  those  obligations  to  the  R.F.C. 

Mr.  Jones:     The  document  speaks  for  itself. 

The  Court:  AVhat  is  it  that  you  want  to  ask  the 
witness  ? 

Mr.  Marcussen:  I  want  to  ask  the  witness  what 
the  circumstances  were, 

The  Court:  Don't  give  such  a  long  preamble;  it 
takes  too  long.  That  is  the  reason  it  takes  so  long 
to  try  these  cases. 

Q.  (By  Mr.  Marcussen)  :  AA^hat  were  the  cir- 
cumstances surrounding  the  execution  of  that  docu- 
ment? [142] 

A.  1  think  the  main  circumstances , was  that  the 
R.F.C.  would  not  advance  any  money  on  the  loan 
until  they  had  this  signed  (indicating  document). 

Q.     To  whom  did  you  talk  this  matter  over  with? 

A.     We  talked  it  over  with  our  attorney. 

Q.     What  representative  of  the  R.F.C.  ? 

A.  Oh,  I  believe,  Mr.  Cruikshank  and  Mr.  Ken- 
nedy, their  attorneys. 

Mr.  Jones:  That  is  a  written  instrument,  and 
all  these  preliminary  things  should  not  be  gone  into. 
I  object,  therefore. 

The  Court:     I  think  that  is  a  good  objection.    I 
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think  that  is  the  reason  why  the  law  was  made. 
There  is  no  use  going  into  all  negotiations  which  led 
up  to  a  written  document.    I  will  sustain  the  ob- 
jection. 

Mr.  Marcussen:  If  your  Honor  please,  this  is  a 
standby  agreement. 

The  Court:  It  speaks  for  itself;  you  cannot 
change  it  by  oral  testimony;  whatever  was  said  or 
done  was  merged  in  the  written  instrument,  and 
there  is  no  use  talking  about  what  each  one  said 
before  they  signed  it. 

Mr.  Marcussen:     Very  well,  youi'  Honor. 

Q.  (By  Mr.  Marcussen) :  In  the  course  of  your 
testimony  this  morning,  you  made  a  statement  con- 
cerning the  reason  why  the  general  accounts,  [143] 
which  you  characterized  as  open  accounts  of  yours 
and  Alaska  Junk  Company  to  Oregon  Steel  became 
so  high ;  do  you  recall  your  testimony  about  that  ? 

The  Court:  Don't  go  over  it  again.  If  he  said  it 
this  morning,  he  doesn't  have  to  say  it  again.  Don't 
repeat. 

Q.  (By  Mr.  Marcussen) :  Do  you  recall  that 
part  of  your  testimony?  A.     Yes. 

The  Court :     What  did  you  say? 

The  Witness :     Yes. 

The  Court:     All  right.   Don't  repeat  it. 

Q.  (By  Mr.  Marcussen) :  I  think  you  stated 
that  they  would  have  been  paid  otherwise.  Now, 
what  funds  were  those  accounts  paid  with? 

A.  I  beg  your  pardon.  The  question  that  you 
asked  me  is  not  verv  well  formed? 
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Q.     Do  you  understand  it? 

A.     Not  too  well. 

Q.  I  asked  you  whether  you  recalled  your  con- 
versation about  why  these  accounts  got  so  high. 
Do  you  recall  that  you  stated  that  the  R.F.C.  would 
not  admit  them  to  be  paid  ?  A.     Yes. 

Q.  I  asked  you,  if  the  R.F.C.  had  permitted  them 
to  be  paid,  what  funds  were  available  that  would 
have  permitted  it  ? 

A.  We  had  a  lot  of  funds  up  to  $700,000.00; 
the  R.F.C.  [144]  funds,  to  pay  our  bills. 

Q.  Wasn't  it  a  part  of  the  loan  with  the  R.F.C, 
that  the  R.F.C.  loan  would  go  in  merely  for  the  ac- 
tual establishment  of  the  plant,  and  into  the  pay- 
ment of  new  obligations  ? 

A.     New  obligations'? 

Q.    Yes? 

A.     Why  shouldn't  they  be  paid. 

Q.     That  is  not  my  question. 

A.  I  will  answer  it  then;  certainly  they  should 
pay  some  of  the  obligations  that  that  plant  owed 
us  personally. 

Q.     Did  you  take  it  up  with  the  R.F.C.  ? 

A.     Yes,  definitely. 

Q.     What  did  they  say  ? 

A.  They  absolutely  refused  to  pay  them  at  that 
time;  later,  however,  they  paid  some  of  them. 

Q.  Did  you  attemi^t  to  use  the  R.F.C.  funds  to 
settle  those  accounts? 
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A.  I  don't  see  how  we  could  have  used  the 
R.F.C.  funds. 

Q.     I  asked  you  if  you  attempted  to  do  so? 

A.  That  is  a  very  poor  question;  how  can  I  pay 
myself  when  the  R.F.C.  won't  let  me  have  that 
money  ? 

Q.  Did  the  R.F.C.  assign  a  man  to  see  to  it  that 
these  funds  were  actually  applied  to  the  payment 
of  obligations  for  plant  and  equipment?  [145] 

A.    Yes,  they  did. 

Q.  And  it  was  the  puri:)ose  of  the  R.F.C.  that  the 
funds  were  not  to  be  used  for  any  obligations  with 
respect  to  such  items  as  had  been  incurred  by  you 
and  by  Alaska  Junk;  is  that  correct? 

A.     No;  that  statement  is  not  correct. 

Q.     In  what  respect  is  it  wrong? 

A.  A  lot  of  the  funds  that  we  expended  were 
for  machinery  and  equipment  for  the  mill.  The 
R.F.C.  did  let  us  have  some  money  for  what  we  ex- 
pended; they  admitted  it  was  a  part  of  the  pro- 
gram. 

Q.  But  at  one  time  they  placed  a  man  who  was 
in  charge  of  the  disbursement  of  those  funds? 

A.     Yes;  they  only  had  one  man,  Mr.  McGonigle. 

Q.     When  did  he  come  on  the  scene? 

A.  I  think  he  came  on  the  job  just  about  the 
time  we  started  to  break  the  ground  for  the  plant. 
I  think  he  was  assigned  to  us  about  the  first  of 
1943,  or  December  of  1942 ;  I  am  not  positive. 

Q.  Was  that  when  ground  was  first  broken  for 
the  construction  of  the  plant? 
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A.  No;  ground  was  first  broken  about  October 
or  November  of  1942. 

Q.  And  at  that  time  Mr.  McGonigie  came  on 
the  scene,  and  his  approval  was  necessary  for  the 
expenditure  of  funds  [146]  for  the  establishment  of 
the  plant;  is  that  right?  A.     That's  right. 

Mr.  Marcussen:     That  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Jones : 

Q.  When  you  were  talking  about  this  Mr.  Brady 
and  Mr.  Woodbury,  were  you  going  to  them  to  sell 
steel,  or  to  sell  some  stock  in  the  corporation? 
You  mentioned  that  they  were  connected  with  cor- 
porations.   What  corporation  did  you  refer  to? 

A.  Mr.  Sid  Woodbury  jobs  United  States  Steel 
Corporation  supplies  here  in  the  city  of  Portland. 
Jack  Barde  represents  and  distributes  supplies  for, 

I  believe  it  is,  Allan  Wood, for  Bethlehem  Steel 

and  the  United  States  Corporation. 

Q.  But  it  was  not  the  Alaska  Junk  or  the  Ore- 
gon Steel  that  you  referred  to  in  that  connection? 

A.     No. 

Q.     That  is  the  point  I  wanted  to  clear  up. 

The  Court:    You  may  stand  aside. 

(Witness  excused.) 
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The  Court:     Call  the  next  witness. 

Mr.  Jones:     I  will  call  Mr.  Manuel  Schnitzer. 

Whereupon, 

MANUEL  SCHNITZER 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
having  [147]  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Jones: 

Q.     Will  you  state  your  name,  j^lease? 

A.     Manuel  Schnitzer. 

Q.     Are  you  a  son  of  the  petitioner  herein,  Mr. 
Sam  Schnitzer?  A.     Yes. 

Q.     And  your  mother  is  Rose  Schnitzer? 

A.     That's  right. 

Q.     Are  you  now  a  member  of  the  partnership 
of  the  Alaska  Junk  Company  ?  A.     Yes. 

Q.     When  did  you  become  a  partner? 

A.     1946. 

Q.     When  did  you  first  work  for  the  Alaska  Junk 
Company  ? 

A.     Well,  I  worked  there  as  a  small  boy  when  I 
was  eight  or  nine  years  old;  over  thirty  years  ago. 

Q.     When  you  started  there  on  a  full-time  basis, 
when  was  that? 

A.     In  the  fall  of  1928. 

Q.     During  the  years  1941  and  1942,  what  were 
your  duties  there  at  the  plant? 


176  Sam  Sclinitzer  vs. 

(Testimony  of  Manuel  Sclinitzer.) 

A.  I  had  active, — I  was  active  in  the  manage- 
ment of  the  company.  [148] 

Q.     Was  that  also  true  in  1941? 

A.    Yes. 

Q.  And  in  1943,  did  you  leave  the  company  for 
a  while*? 

A.  I  left  in  January  and  went  dow^n  to  the  mill 
on  account  of  the  fact  that  w^e  knew  Morris  was 
going  into  the  Army;  and  I  went  down  there  to  get 
acquainted  with  the  operations. 

The  Court:     What  year? 

The  Witness :  1943.  That  was  on  account  of  the 
fact  that  we  knew  that  Morris  was  going  into  the 
Army,  and  I  wanted  to  line  things  up  as  best  I 
could,  and  therefore  went  down  to  the  mill. 

Q.  (By  Mr.  Jones)  :  You  took  over  in  the  mill 
w^hen  he  left  for  the  Army?  A.     Yes. 

Q.  Did  you  continue  in  that  capacity  from  the 
time  you  took  over  until  the  sale  to  Mr.  Hall  and 
Mr.  Mears?  A.    Yes. 

Q.  During  the  year  1941,  and  also  the  year  1942, 
and  that  part  of  January  or  February  of  1943, 
when  you  were  still  at  the  Alaska  Junk  Company, 
what  w^ere  some  of  your  duties  particularly  with 
respect  to  the  pricing  of  items? 

A.  Well,  I  was  in  charge  of  pricing  and  check- 
ing. 

Q.     Who  else  also  did  the  pricing  and  checking? 

A.     Monte  Wolf  did,  also.  [149] 

Q.     Any  goods  sold  by  the  Alaska  Junk  Com- 
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i^any  to  the  Oregon  Steel,  who  would  price  them"? 

A.  The  merchandise  was  priced  by  the  depart- 
ment heads;  for  instance,  we  had  six  departments: 
the  steel  department,  pipe  department,  electrical 
department,  retail  store,  steel  yard,  and  machine 
shop.  Those  departments  would  price  them  and  I 
would  check  to  see  that  the  prices  were  right  and 
the  extensions  correct. 

Q.  Before  the  charges  went  to  the  bookkeeper, 
did  they  go  over  your  desk?  A.     Yes. 

Q.     If  you  were  not  there,  who  checked  them? 

A.     Monte  Wolf. 

Q.  In  other  words,  the  checking  and  pricing  of 
the  items  which  would  go  into  the  account,  which 
will  be  Exhibit  26,  I  believe, — you  are  acquainted 
with  that?  A.     Yes. 

Q.  All  the  pricing  that  went  into  this  account 
was  of  material  furnished  out  of  your  stock  and 
supplied  by  Alaska  to  Oregon  Steel,  and  was  priced 
by  you  or  Monte  Wolf, — I  mean,  was  it  checked 
by  you?  A.     Checked;  that  is  right. 

Q.     Are  you  familiar  with  this  account? 

A.     Yes. 

Q.     And  the  items  on  it  fall  into  what  classes? 

A.     What  do  you  mean  by  that? 

Q.     What  are  the  charges  for? 

A.     For  the  type  of  merchandise,  you  mean? 

Q.     Merchandise  would  be  one  class. 

A.  The  account  would  be  merchandise,  cash  ad- 
vances; that  is  about  all. 
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Q.     I  suppose  you  paid  some  bills, 

Mr.  Marcussen:     That  is  leading. 

Q.  (By  Mr.  Jones)  :  Suppose  you  paid  a  bill 
that  Oregon  Steel  had  incurred,  if  that  ever  hap- 
pened? A.     Yes,  it  did. 

Q.     What  would  that  be? 

A.     That  would  be  a  cash  advance. 

Q.     You  would  call  that  a  cash  advance? 

A.    Yes. 

Q.  Now,  when  you  went  down  to  the  steel  mill, 
how  did  you  find  conditions  there? 

A.     Well,  it  was  quite  a  turmoil  there. 

Q.     What  was  the  matter? 

A.  Well,  first  we  had  difficulty  of  getting  the 
materials;  promises  of  equipment  to  come  at  a  cer- 
tain date  and  falling  behind. 

Mr.  Marcussen:  Excuse  me.  The  Respondent 
objects  to  any  questioning  along  this  line  on  the 
ground  that  it  is  not  [151]  shown  for  what  purpose 
it  is  offered,  and  it  is  wholly  immaterial  what  the 
conditions  were  at  this  mill. 

Mr.  Jones:  It  is  pleaded  in  our  petitions  in 
which  the  point  is  raised  that  the  operation  bogged 
down,  that  they  could  not  make  a  go  of  it,  and  that 
they  became  saturated  with  bills,  and  I  am  trying 
to  show  that  my  pleading  is  true. 

The  Court:     I  will  overrule  the  objection. 

Q.     (By  Mr.  Jones)  :     Go  ahead. 

A.  The  equipment  that  was  promised  was 
months  behind;  and  we  had  difficulty  getting  men 
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down  to  the  lowest  scale  of  men  in  the  mill  for 
work.   For  instance,  foundry  men,  and  rolling  steel- 
men, — every  inch  of  that  mill  was  fought  hard ;  and 
it  was  tough. 

Q.  Were  you  there  when  it  was  completed  and 
put  into  operation?  A.     Yes. 

Q.     And  when  was  that? 

A.  "We  started  the  mill  and  making  ingots  in 
June  of  1943;  but  by  the  end  of  August  was  the 
first  time  we  rolled. 

Q.  What  about  the  superintendent  or  the  mana- 
ger there? 

A.  Well,  the  superintendent  of  the  mill  that  we 
had  was  Mr.  Dawson,  an  elderly  fellow.  We  had 
checked  up  on  him  and  he  was  supposed  to  be  com- 
petent, and  he  was  giving  us  his  promises  that  the 
rolls  would  be  finished  in  two  weeks,  and  when  the 
two  weeks  would  come  along  he  would  say  another 
two  [152]  weeks;  and  the  rolls  were  necessary  for 
the  rolling  of  the  steel;  which  retarded  the  opera- 
tion a  great  deal. 

Mr.  Marcussen:  I  want  to  reiterate  my  objec- 
tion. 

The  Court:  I  don't  think  it  is  necessary  to  go 
into  all  the  details. 

Mr.  Jones:  That  was  the  purpose,  to  verify  the 
pleading. 

The  Court :  You  did  not  get  a  good  superintend- 
ent ;  and  let  it  go  at  that. 

Q.  (By  Mr.  Jones)  :  Was  he  able  to  carrv  on 
his  functions?  A.     Yes. 
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Q.     Did  you  get  another  superintendent? 

A.     Yes. 

The  Court :  Let  us  get  over  that  phase  as  soon  as 
we  can. 

Q.     (By  Mr.  Jones)  :     Did  he  do  any  better? 

A.     Very  little  better. 

Q.     Did  you  get  into  production? 

A.     We  were  in  production,  yes. 

Q.  Did  the  company  make  any  money  while  it 
was  in  production?  A.     No. 

Q.  Now,  there  is  a  balance  sheet  here,  that,  of 
course  [153]  speaks  for  itself,  and  I  won't  talk  to 
you  about  that.  Did  you  find  yourself  in  any  pro- 
duction difficulty? 

A.  Yes;  we  could  not  roll  steel  properly,  fast 
enough,  to  make  it  a  practical  proposition. 

Q.     What  about  your  orders? 

A.  We  had  a  cancellation;  we  had  a  large  order 
with  the  Government,  I  think  it  was  about  a  million 
dollars,  which  was  cancelled. 

Q.  How  about  paying  people  and  paying  your 
bills? 

A.    Well,  we  could  not  pay  them. 

Q.     Did  you  try  to  get  anybody  to  buy  the  plant? 

A.     Yes. 

Q.     How  many  people  did  you  approach? 

A.  Oh,  we  approached,  I  would  say,  ten  or  fif- 
teen people;  whoever  we  thought  would  be  inter- 
ested. 

Q.     Could  you  just  name  one  or  two? 
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A.  We  approached  the  Bethlehem  Steel  Com- 
pany; Republic;  United  States  Steel;  Northwest 
Steel  Rolling  Mills ;  Jack  Barde  of  the  Barde  Steel ; 
Mr.  Alexander  of  the  Northwestern  Steel  Casting. 

Q.  Did  any  of  them  send  out  any  engineers  to 
look  it  over?  A.    Yes. 

Q.  And  did  you  get  as  far  as  negotiations  on  a 
price  with  any  of  them?  [154]  A.     Yes. 

Q.    Who? 

A.  We  negotiated  with  Kaiser, — a  combination 
of  the  Edgar  Kaiser  and  the  Electric  Steel  Foun- 
dries. 

Q.  What  was  the  best  offer  of  all  that  you 
found? 

A.  The  best  offer  was  the  one  that  we  got  from 
Mr.  Hall  and  Mr.  Mears. 

Q.     Why  did  you  sell  it? 

A.  We  had  to  sell  it;  we  couldn't  do  anything 
about  it. 

Q.  How  was  the  sale  handled?  Did  you  sell  the 
properties  or  the  capital  stock? 

A.  We  sold  the  capital  stock ;  we  sold  the  deben- 
tures. 

Q.  I  believe  that  is  all  in  the  stipulation,  and  we 
won't  go  into  that.  You  say  the  mill  was  fought  out 
hard  every  step  of  the  way.  What  do  you  mean  by 
that? 

A.  Well,  we  had  difficulties  with  the  men;  first 
of  ali,  with  the  personnel  for  operating  the  mill. 
The  management, — the  manager  tried, — we  tried  to 
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get  proper  managers;  we  did  everything  in  the 
world  to  get  good  men  and  just  couldn't  get  them. 
We  called  back  east  to  Arthur  McKee,  the  famous 
national  engineer  for  steel  mills,  and  we  just  could 
not  get  him  to  recommend  anybody  for  us;  men 
were  not  available. 

Q.  Did  anything  happen  to  you  while  you  were 
on  the  job'? 

A.     I  developed  stomach  trouble  and  got  sick. 

Q.     While  you  were  working  there? 

A.     That's  right.  [155] 

Q.     What  was  the  cause  of  that? 

Mr.  Marcussen:     The  Respondent  objects  to  that. 

The  Court:     Sustained. 

Q.  (By  Mr.  Jones)  :  How  many  hours  a  day 
did  you  put  in  down  there? 

The  Court:  I  will  overrule  the  objection.  An- 
swer the  question. 

A.     We  worked  ten  or  twelve  hours  a  day. 

Q.  (By  Mr.  Jones)  :  How  were  things  going 
so  far  as  your  plans  were  concerned;  were  they 
working  out?  A.     No. 

Q.  Did  you  meet  any  objection  from  other  steel 
companies  oi)erating  in  this  area? 

A.     Very  much. 

Q.     How,  and  of  what  nature? 

A.     We  had  a  basic  order, 

Mr.  Marcussen:     I  will  object  to  that. 

The  Court:  I  will  overrule  the  objection.  Go 
ahead. 
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A.  (Continuing)  :  The  Pacitic  Chain  Company 
in  town  were  making-  anchor  chains  for  the  United 
States  Maritime  Commission,  and  their  basic  order 
which  they  promised  us  when  we  were  building  the 
mill  would  have  carried  the  overhead  of  the  mill; 
we  had  rolled  several  thousand  tons  of  [156]  steel 
for  them,  and  we  could  have  handled  the  order,  but 
when  we  had  the  steel  rolled,  on  a  certain  order, 
and  we  asked  for  a  future  order,  as  they  had  prom- 
ised, they  said  they  would  be  unable  to  do  it  be- 
cause Bethlehem  Steel  were  refusing  to  give  them 
other  sizes  that  they  were  buying  from  them;  and 
they  just  could  not  give  us  any  hope  at  all. 

Q.  How  did  the  Alaska  Junk  Company  obtain 
the  money  with  which  they  made  advances  for  and 
on  behalf  of  the  Oregon  Steel? 

A.  We  had  some  money  of  our  own;  some  of  it 
was  merchandise  that  we  sold,  and  a  large  percent- 
age was  borrowed  from  the  bank. 

Q.     On  what  kind  of  terms'? 

A.     Ninety  days. 

Q.     On  ninety-day  bank  loans? 

A.     That  is  right. 

Q.  With  respect  to  the  Alaska  Junk  Company's 
own  cash  position,  what  would  have  been  the  re- 
sult had  they  put  more  money  into  it  than  $125,- 
000.00? 

Mr.  Marcussen:  Just  a  moment.  May  I  have 
that  question  read? 
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(Whereupon,  the  last  question  was  read  by 
the  reporter  as  above  recorded.) 

Mr.  Marcussen:  I'll  object  to  that  as  calling  for 
a  conclusion  of  the  witness.  [157] 

Q.  (By  Mr.  Jones)  :  You  were  the  manager  at 
the  time?  A.     Yes. 

Q.  Do  you  know  what  the  effect  would  have  been 
on  Alaska  if  they  had  put  more  money  into  it  ? 

A.  Our  accountants  advised  me  that  that  was 
the  maximum  that  we  could  aft'ord  to  put  into  the 
company. 

The  Court :     Who  advised  you  ? 

The  Witness:     Our  accountants. 

Mr.  Marcussen :  May  I  have  that  identified  as  to 
amount  and  date? 

Q.     (By  Mr.  Jones) :     When  was  that? 

A.  Well,  I  discussed  our  company  financial  af- 
fairs with  our  accountants  quite  often,  as  I  de- 
pended upon  them  for  our  technical  advice;  but  I 
wouldn't  know  exactly  what  date  that  happened; 
but  we  always  planned  in  advance,  and  it  was  very 
definite  that  that  was  the  advice  that  they  gave  me. 

Mr.  Marcussen:  With  respect  to  the  stock  of 
$187,000.00? 

Mr.  Jones :  May  I  make  the  suggestion  that  you 
cross-examine  when  the  time  comes. 

Mr.  Marcussen :  Then  may  I  have  it  ascertained 
what  amount  you  are  talking  about;  I  think  I  am 
certainly  entitled  to  that.  [158] 

The  Court:     Make  the  question  more  definite. 
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Q.  (By  Mr.  Jones) :  Do  you  know  what  time 
you  are  talking  about '?  A.     1942. 

Mr.  Marcussen :     Now,  in  excess  of  what  amount  ? 

The  Witness:     In  excess  of  $125,000.00. 

Q.  (By  Mr.  Jones)  :  That  was  the  amount  that 
you  first  mentioned,  wasn't  if? 

A.     That  is  right. 

Q.  And  do  you  know  anything  about  a  guaran- 
tee that  existed  between  the  Alaska  Junk  Company 
and  Mr.  Morris  Schnitzer?  A.     Yes. 

Q.     How  did  you  gain  knowledge  of  thaf? 

A.     It  took  place  at  my  mother's  house. 

Q.  Did  you  ever  hear  anything  about  it  in  the 
course  of  your  business  or  not? 

A.    Yes,  I  did. 

Q.  Do  you  know  whether  there  w^ere  any  entries 
on  the  books  of  Alaska  Junk  about  it  *? 

A.  Well,  w^e  had  a  guarantee  at  the  end, — after 
w^e  sold  the  mill, — we  had  made  a  guarantee, — I 
mean,  Morris  had  $83,000.00  worth  of  second  mort- 
gage which  he  turned  over  to  the  Alaska  Junk  on 
account  of  the  guarantee.  [159] 

Q.     I  know,  but  when  was  the  guarantee  made? 

A.     1942. 

Q.     About  what  month  in  1942? 

A.     I  believe  it  was  December. 

Q.  Before  you  sold  the  mill  stock  to  Mr.  Hall 
and  Mr.  Mears  had  any  efforts  been  made  that  you 
know  of  to  sell  any  of  the  unissued  stock  or  to 
procure  more  money  with  which  to  carry  on? 
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A.     We  had  tried  to  interest  the  capital. 

The  Court:     I  didn't  hear  you. 

The  Witness:    We  had  tried  to  interest  capital. 

Q.  (Bv  Mr.  Jones)  :  Did  you  have  any  success 
at  thaf?  A.     No,  sir. 

Q.  Now,  the  reasons  for  your  sale,  were  they  all 
these  various  factors  that  you  have  enumerated? 

A.    Yes. 

Q.  Do  you  know  anything  about  the, — do  you 
l^ersonally  know  anything  about  the  transaction  that 
resulted  in  the  Alaska  Junk  Company  raising  its 
stock  interest  or  taking  more  stock  than  the  original 
amount  of  625  shares  that  the  partners  had,  up  to 
1250  shares  ? 

A.  Morris  had  subscri])ed  to  1251  shares,  and  he 
saw  that  he  could  not  fulfuU  that  subscription.  He 
took  it  up  with  Mrs.  Wolf  and  Mr.  Wolf,  and  my 
dad  and  my  mother,  and  [160]  they  had  to  take  an 
extra  625  shares  of  his;  but  Mr.  Wolf  made  him 
promise  or  guarantee  that,  if  there  was  any  loss  if 
he  did  not  come  up  to  his  one-third,  he  would  make 
it  good. 

Q.  What  I  am  particularly  inquiring  about  is 
whether  you  overheard  any  conversation  or  whether 
it  came  to  you  in  any  way  officially? 

A.  I  was  in  my  mother's  house  when  it  haj:)- 
pened. 

Q.  Did  you  ever  hear  any  statement  about  how 
much  money  the  Alaska  would  put  into  the  I'olling 
mill? 
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A.  Mr.  Wolf  always  maintained  that  he  would 
not  put  in  any  more  than  $125,000.00. 

Q.  When  you  say  Mr.  Wolf,  do  you  mean  Mr. 
Wolf  on  behalf  of  himself,  or  on  behalf  of  the 
Alaska  Junk? 

Mr.  Marcussen:     I'll  object  to  that. 

The  Court:     Sustained. 

Q.  (By  Mr.  Jones) :  In  the  course  of  the  con- 
versation, who  was  Mr.  Wolf  talking  about,  the  in- 
A'estment  of  Alaska  Junk,  the  investment  of  himself 
personally,  or  just  who  was  he  talking  about? 

A,  Being  that  Mr.  Wolf  was  a  partner,  it 
wouldn't  make  any  difference;  it  was  for  himself 
or  the  Alaska  Junk. 

Q.  My  question  is,  do  you  know  what  amount 
the  Alaska  Junk  Company  partners,  the  partner- 
ship itself,  all  of  them — put  as  a  limit  of  investment 
of  capital  in  the  Oregon  Steel?  [161] 

A.     They  agreed  not  to  put  in  over  $125,000.00. 

Q.  A  little  while  ago  when  you  remarked  about 
what  Mr.  Wolf  said  would  be  the  limit  that  could 
be  put  in,  was  the  contribution  that  he  was  speak- 
ing about  on  behalf  of  Alaska  or  on  behalf  of  him- 
self? 

A.  You  understand,  Mr.  Wolf  figured  that  it 
was  one-half  of  the  1250  shares  which  the  Alaska 
Junk  Company  had  at  that  time ;  that  was  one-third 
of  the  subscribed  stock;  and  he  realized  that  with 
Morris  Sehnitzer  having  625  shares,  approximately, 
and  Sam  Sehnitzer  with  625  shares,  that  would  be 
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a  control  of  the  stock;  and  for  that  reason  he  did 

not  want  to  go  too  strong. 

Q.  I  realize  that,  but  what  I  am  trying  to  find 
out  is  what  was  the  conversation  when  he  mentioned 
the  $125,000.00  concerned  with;  was  it  concerned 
with  what  the  Wolf  would  put  personally  into  the 
business,  or  what  the  partnership  would  put  in 
there  ? 

A.     I  don't  understand  the  question. 

Mr.  Marcussen:  I  object  to  the  question  on  the 
ground  that  it  is  not  the  best  evidence,  anyway; 
this  man's  father  is  in  the  courtroom. 

The  Court:  He  was  not  a  member  of  the  part- 
nership % 

Mr.  Jones :    He  w^as  manager  of  the  partnership. 

Mr.  Marcussen :  And  his  father,  a  member  of  the 
partnership,  is  in  the  courtroom.  [162] 

Q.  (By  Mr.  Jones)  :  Had  the  Alaska  Junk  Com- 
pany ever  promoted  and  financed  any  other  busi- 
nesses besides  this?  A.     Many  of  them. 

Mr.  Marcussen:  I  will  object  to  that  and  ask 
that  the  answer  be  stricken.  It  calls  for  a  conclu- 
sion as  to  whether  or  not  he  promoted  any  other 
concerns. 

The  Court:  I  think  that  is  a  fact  rather  than  a 
conclusion;  I  will  overrule  the  objection. 

Q.  (By  Mr.  Jones)  :  Would  you  state  the  names 
of  some  of  them? 

A.  The  Alaska  Junk  formulated  the  National 
Machinery  Company  in  Eugene ;  the  Industrial  Air 
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Products  of  Portland;  the   Central   Supply  Com- 
pany of  Portland ;  the  Carlton  Coast  Railroad  Liqui- 
dators;  oh,   gosh,   that  was  our   general   practice; 
we  did  it  for  years. 

Q.  The  companies  that  you  did  not  yourself 
organize  or  have  stock  in,  did  you  ever  furnish  any 
financing  to  any  of  them  %  A.     Yes. 

Q.     Will  you  name  some'? 

A.     Hesse-Ursted  Company. 

Q.     What  business  were  they  engaged  in? 

A.     They  are  a  machine  shop. 

Q.     What  about  dealers  in  scrap  metal?   [163] 

A.  It  was  a  general  practice  all  the  time  to  ad- 
vance money  to  dealers,  to  any  industry  where  we 
saw  a  chance  to  make  a  profit  by  helping  them  and 
by  buying  or  selling  them  materials. 

Q.  What  was  the  motive  of  making  these  loans 
and  organizing  these  companies? 

A.  For  instance,  Hesse-Ursted  were  in  bad  finan- 
cial straits;  we  loaned  money  to  them;  they  were 
in  difficulties. 

Q.     How  much  of  a  loan  was  that  ? 

A.     It  was  approximately  $50,000.00. 

Mr.  Marcussen:     When? 

The  Witness :  In  1941.  As  a  result  of  that  loan 
we  got  a  customer  and  they  got  all  their  cast  iron 
from  us,  and  any  of  the  merchandise  that  we  could 
supply  them  with. 

Q.     (By  Mr.  Jones) :    Was  the  purpose  of  these 
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loans  to  finance  and  credit  comj)anies  and  sources 

of  supply  ? 

Mr.  Marcussen :  I  will  object  to  that  as  a  leading 
question;  this  is  in  the  nature  of  a  cross-examina- 
tion. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Marcussen:  He  is  putting  the  words  in  the 
mouth  of  the  witness. 

Q.  (By  Mr.  Jones)  :  Go  ahead  and  say  what 
was  the  purpose? 

A.  The  purpose  was  either  to  sell  the  men  mer- 
chandise [164]  so  that  we  would  have  an  edge  or 
advantage,  so  that  we  could  profit,  naturally;  in 
order  to  buy  or  sell  to  or  from  them. 

Q.  These  debentures  that  were  taken  by  the 
partners  of  Alaska  Junk  from  Oregon  Steel, — was 
anything  ever  received  on  them  prior  to  the  time 
that  they  got  the  second  mortgage  ? 

A.     From  the  new  owners'? 

Q.     From  the  new  owners?  A.     No,  sir. 

Q.  Now,  what  sort  of  a  cash  account,  money  in 
the  bank,  cash,  petty  cash,  and  so  forth,  did  Alaska 
Junk  Company  ordinarily  maintain? 

A.     Our  balance  was  generally  small. 

Q.     By  "small,"  what  do  you  mean? 

A.     Approximately  five  to  ten  thousand  dollars. 

Q.  Was  there  any  time  in  the  month  that  you 
would  have  a  high  balance? 

A.  It  would  be  possibly  around  the  tenth  of  the 
month;  often  we  were  overdrawn. 
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Q.  Do  you  know  what  was  anticipated  as  to  the 
probable  earnings  of  the  Oregon  Electric  Steel  when 
Alaska  Junk  put  its  money  in  there? 

Mr.  Marcussen:  I'll  object  to  that;  no  founda- 
tion laid;  it  calls  for  a  conclusion  of  the  witness. 

The  Court:  That  is  the  manager  of  the  com- 
pany? [165] 

Mr.  Marcussen:    He  is  not  manager? 

Mr.  Jones:    He  was  manager  of  the  Oregon  later. 

Mr.  Marcussen:  He  was  manager  of  the  Oregon 
Steel  after  Morris  Schnitzer  left. 

The  Court :    After  the  loan  was  made  ? 

Mr.  Marcussen:  After  the  loan  was  made  and 
the  entire  corporation  was  set  up. 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Jones)  :  Now,  as  one  of  the  man- 
agers of  the  Alaska  Junk,  and  in  the  course  of  your 
work  and  duties  there  did  you  hear  or  did  it  ever 
come  to  you  in  your  business,  as  to  what  the  Alaska 
Junk  expected  to  receive  from  the  Oregon  Steel 
in  the  way  of  credit  extended,  or  because  of  credit 
extended  ? 

Mr.  Marcussen:    I'll  object  to  that. 

The  Court :  I  think  it  would  be  hearsay ;  I  sustain 
the  objection.     It  would  be  decidedly  self-serving. 

Q.  (By  Mr.  Jones) :  Now,  then,  the  balance 
sheet  in  evidence  of  the  Oregon  Steel,  that  is  of 
October  31,  1943,  and  the  sale  was  on  November 
26,  1943.  Do  you  know  whether  there  was  any 
substantial  activity  from  the  first  of  November  to 
the  26th  of  November?  A.     Very  little. 


192  Sam  Scknitser  vs. 

(Testimony  of  Manuel  Sclmitzer.) 

Q.     Were  you  making  steel   during  tliat  time! 

A.     No;  we  were  down. 

Q.     You  were  dowTi"?  A.     Yes. 

Q.  Did  the  debit  and  the  credit,  and  the  asset 
and  liability  picture  change  from  that  shown  in  the 
document  ? 

A.  No;  we  had  a  very  small  crew  there;  there 
was  nothing  done. 

Q.  Now,  the  liabilities  shown  on  that  balance 
sheet  as  of  October  31,  1943,  what  can  you  say  with 
respect  to  any  change  in  that  on  November  26th'? 

A.     I  don't  understand  your  question. 

Q.  Was  there  any  substantial  change  in  the 
liability  picture  between  the  1st  and  the  26th  of 
November"?  A.     Not  much. 

Q.  Are  you  acquainted  with  the  activities  of 
your  father  and  Mr.  Wolf  in  the  Alaska  Junk  Com- 
pany during  the  years  1941,  1942  and  1943,  both 
concerning  the  duties  that  they  performed  and  the 
time  that  they  spent  there?  A.     Yes. 

Q.  Were  there  any  substantial  changes  in  what 
they  did?  A.     In  those  years? 

Mr.  Marcussen:  I'll  object  to  that,  if  your  Honor 
please,  on  the  ground  that  it  is  not  the  best  evi- 
dence ;  this  witness  is  not  one  of  the  partners. 

The  Court:  I  will  overrule  the  objection.  Pro- 
ceed. [167] 

A.     No,  sir. 

Q.  (By  Mr.  Jones)  :  Now,  then,  do  you  know 
whether  the  activities,  interests,  and  so  forth  of  your 
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mother  and  of  Mrs.  Wolf  were  any  different  in 

1942  and  1943  than  they  were  in  1941? 

A.     No,  sir. 

Q.    Will  you  tell  us  when  you  were  born? 

A.     1907. 

Q.     And  where  did  the  family  live? 

A.     We  lived  on  Fifth  and  Jackson  Street. 

Q.     From  what  years? 

A.     What  years  we  lived  at  Fifth  and  Jackson? 

Q.     Yes? 

A.  We  lived  there  from  approximately  1917  to 
1934. 

Q.    Where  did  you  live  after  1934? 

A.     We  moved  up  to  Vista  Street. 

Q.    And  do  they  still  live  there*? 

A.     Yes,  they  stlil  live  there. 

Q.  When  did  you  marry  and  leave  the  family 
home?  A.     1936. 

Q.  Now,  during  the  years  after  you  were  old 
enough  to  remember,  in  these  two  places  where  you 
lived,  do  you  remember  whether  or  not  Mr.  and 
Mrs.  Wolf  ever  came  over  to  your  house? 

A.  They  were  there  practically  every  night  of 
the  week.  [168] 

Q.  And  do  you  have  any  independent  and  per- 
sonal recollection  of  any  of  the  topics  of  conversa- 
tion? 

A.  The  usual  topics  of  conversation  were  the 
business. 

Q.  Well,  can  you  recall  any  specific  topic  or 
subject  that  was  talked  about? 
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A.  We  used  to  discuss  the  steel  mill, — generally 
the  main  discussions  were  business. 

Mr.  Marcussen:    When  you  were  a  small  boy? 

Mr.  Jones :  I  will  straighten  the  times  out,  coun- 
sel. I  am  as  interested  as  you  are  in  getting  this 
over  with. 

A.  They  would  discuss  the  things  at  night;  the 
general  business  of  the  day. 

The  Court:    Who  do  you  mean  by  "they'"? 

The  Witness:  Mr.  and  Mrs.  Wolf  and  my  dad 
and  my  mother. 

Q.  (By  Mr.  Jones)  :  And  during  the  working 
hours  down  at  the  Alaska  Junk  Company,  wero 
there  many  discussions  between  your  father  and 
Mr.  Wolf, 

Mr.  Marcussen:  May  this  be  identified  as  to 
time.    I  have  asked  that  on  several  occasions. 

Mr.  Jones :    I  am  coming  to  the  time. 

Mr.  Marcussen:  We  ought  to  know  at  the  time 
you  are  asking  the  questions. 

The  Court:    Give  the  time.  [169] 

Q.  (By  Mr.  Jones)  :  Now,  then,  down  at  the 
Alaska  Junk  Company  during  the  years  1941  and 
1942  and  1943,  were  there  many  discussions  be- 
tween your  father  and  Mr.  Wolf  on  matters  of 
business  policy  and  things  of  that  kind? 

A.     Yes. 

Q.  Prior  to  those  years,  where  did  they  hold 
their  business  discussions'? 

A.     They  were  mostly  held  at  home,  at  our  house. 
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Q.  Now,  when  such  things  as  the  organization  of 
the  Central  Supply  Company  that  you  mentioned, — 

Mr.  Marcussen:  I  will  object  to  the  question  on 
the  ground  that  it  is  leading ;  there  is  nothing  in  the 
evidence  about  it  yet. 

Mr.  Jones :    He  mentioned  the  Central  Supply. 

Mr.  Marcussen:  He  simply  mentioned  the  Cen- 
tral Supply  as  one  of  the  organizations  to  which 
loans  were  made  by  the  Alaska  Junk.  He  did  not 
say  the  Alaska  Junk  organized  it. 

The  Court :    Will  the  reporter  read  the  question  ? 

(Whereupon,  the  last  question  was  read  by 
the  reporter  as  above  recorded.) 

Mr.  Jones :  I  was  trying  to  make  it  short,  but  if 
I  have  to  do  it  the  long  way,  of  course,  I  will. 

The  Court :    Ask  the  question.  [170] 

Q.  (By  Mr.  Jones)  :  Did  you  organize  the  Cen- 
tral Supply?  A.    Who  do  you  mean? 

Q.     Who  organized  the  Central  Supply? 

A.  The  Central  Supply  was  organized  by  Sam 
Schnitzer,  Rose  Schnitzer,  H.  J.  Wolf  and  Jennie 
Wolf. 

Q.     When  was  it  organized? 

A.  The  Central  Supply  was  organized  approxi- 
mately in  1939. 

Q.  During  the  months  before  they  organized  the 
company,  did  you  ever  hear  any  conversations  at 
that  time  concerning  it?  A.     Yes. 

Q.  When  was  Industrial  Air  Products  organ- 
ized? A.     That  was  organized  in  1939. 
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Q.     Who  by? 

A.  By  Morris  Schnitzer,  Sam  Schnitzer,  Rose 
Schnitzer,  H.  J.  and  Jennie  Wolf. 

Q.  Were  there  any  conversations  about  different 
organizations  prior  to  that  time  ?  A.     Yes. 

Q.  Particularly  about  the  organization  of  the 
Industrial  Air  ?  A.     Yes. 

Q.    Where  were  they  held  ?  [171] 

A.     They  were  held  at  home. 

Q.     Who  participated  in  that? 

A.     All  of  the  parties ;  the  five  parties. 

Q.    Who  were  they? 

A.  Rose  Schnitzer,  Sam  Schnitzer,  H.  J.  Wolf 
and  Jennie  Wolf,  and  Morris  Schnitzer. 

Q.  Were  they  the  parties  who  participated  in 
the  organization  of  the  Central  Supply? 

A.    Yes. 

Q.  Do  you  know,  of  your  own  information,  when 
the  decisions  were  made  to  go  ahead  and  organize 
those  companies? 

A.     Which  company  are  you  referring  to? 

Q.    Let  us  take  Industrial  Air. 

A.     Industrial  Air? 

Q.     Yes. 

A.  We  decided  in  about  January  of  1936  to 
organize  that  company. 

Q.     Where  was  the  decision  made? 

A.     It  was  made  at  my  mother's  house. 

Q.  And  who  was  present  at  the  time  of  the  de- 
cision ? 
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A.  Morris  Schnitzer,  H.  J.  Wolf,  Jennie  Wolf, 
Sam  Schnitzer  and  Rose  Schnitzer. 

The  Court:    What  kind  of  a  company  was  it? 

The  Witness:  Industrial  Air  manufactured 
oxy^£^en  and  acetylene,  and  the  selling  of  it.  [172] 

Q.  (By  Mr.  Jones) :  Does  Alaska  Junk  make 
purchases  of  Industrial  Air?  A,     Yes. 

Q.     Does  it  sell  to  Industrial  Air?  A.    Yes. 

Q.  Has  Alaska  Junk  ever  advanced  cash  to 
them  ?  A.    Yes. 

Q.  Now,  with  respect  to  Central  Supply,  where 
was  the  decision  made  with  respect  to  the  final 
entering  into  that  deal,  that  is,  that  they  would  go 
ahead  and  organize  it? 

A.     At  the  Sam  Schnitzer  residence. 

The  Court:  What  business  was  Central  Sup- 
ply in? 

The  Witness :  Wholesale  plumbing  and  electrical 
goods. 

Q.  (By  Mr.  Jones)  :  Were  there  any  business 
relations  between  Alaska  Junk  and  the  Central 
Supply?        '    A.     Yes. 

Q.    What  were  they? 

A.     We  buy  from  them,  and  sell  to  them. 

Q.  Did  Alaska  Jmik  ever  make  cash  advances 
to  them  ?  A.     Yes. 

Q.  Do  you  have  any  personal  knowledge  of  the 
organization  of  the  National  Machinery  Company? 

A.  I  believe  the  ownership  was  in  Sam  Schnitzer, 
Rose  [173]  Schnitzer,  H.  J.  and  Jennie  Wolf. 
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Q.  And  did  you  know  about  it  when  it  was 
organized?  A.     Yes,  I  did. 

Q.     When  was  it? 

A.     Approximately  1927. 

Q.  How  old  would  you  have  been  at  the  time 
it  was  organized? 

A.     I  was  going  to  college ;  I  was  about  nineteen. 

Q.     Where  did  you  go  to  college? 

A.  I  went  to  Reed  College  and  the  University 
of  Oregon. 

Q.  Were  you  going  to  college  at  the  time  it  was 
organized  ?  A.    Yes. 

Q.    Where?  A.     Reed  College. 

Q.    Were  you  living  at  home?  A.     Yes. 

Q.  Did  you  ever  hear  any  discussions  about  the 
organization  ?  A.    Yes. 

Q.     Where  were  those  discussions? 

A.     They  were  made  at  home. 

Q.    Who  participated  in  them? 

A.  Mrs.  Rose  Schnitzer,  Sam  Schnitzer,  Jennie 
and  H.  J.  Wolf.  [174] 

Q.  Do  you  know  when  they  finally  came  to  a 
decision  to  organize  that  company?  Where  it  was 
made  ?  A.     At  home. 

Q.    Who  were  there  at  the  time? 

A.  H.  J.  Wolf,  Jennie  Wolf,  Sam  Schnitzer  and 
Rose. 

Q.  And  did  they  all  participate  in  the  discus- 
sion? A.    Yes. 

Q.     Did  the  Alaska  Junk  Company  have  any  busi- 
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ness  relation  with  the  National  Machinery  Com- 

23any  ?  A.    Yes. 

Q.     What? 

A.  We  sold  them  a  tremendous  amount  of  mer- 
chandise. 

Q.     Did  you  ever  supply  them  any  cash? 

A.    Yes. 

Q.  Now,  what  is  the  Carlton  and  Coast  Railroad 
Liquidators,  which  you  mentioned  ? 

A.  That  was  a  company  that  the  Alaska  Junk 
Company  and  the  Dulien  Steel  Products  of  Seattle 
organized  for  the  purchase  and  dismantling  of  the 
Carlton    Coast   and   tlie   Flora   Logging   Company 

Railroad. 

*     *     *• 

Direct  Examination 
(Continued) 
By  Mr.  Jones : 

Q.  Last  night  we  were  discussing  companies 
that  were  organized  or  financed  by  the  Alaska  Junk 
Comi)any.  You  named  certain  companies  that  were 
organized  by  the  Alaska  Junk  and  financed.  I 
think  the  last  one  we  discussed  was  the  Carlton  and 
Coast  Liquidators.     Were  there  any  others'? 

A.  Yes,  the  Yaughan  Motor  Works;  the  Steel 
Tank  and  Pipe  Company;  also  we  had  Sam  Choat 
at  Marshfield. 

Q.     What  was  the  name  of  his  business? 

A.  It  was  the  Coos  Bay  Salvage  Company,  and 
he  changed  it  over  to  "Industrial  Steel  and  Suj)- 
ply.*' 
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Q.     What  was  the  Marshfield  Bargain  House? 

A.  The  Marshfield  Bargain  House  was  another 
company. 

Q.     Were  any  advances  made  to  it? 

A.    Yes. 

Q.     What  about  M.  Turn? 

A.     What  do  you  want  to  know  about  him  ?  [187] 

Q.     Who  was  M.  Turn? 

A.  He  was  a  dealer  up  in  Pendleton;  he  dealt 
in  scrap  and  usable  materials. 

Q.  Did  the  Alaska  Junk  advance  him  any 
money  ? 

A.  We  advanced  him  considerable  amounts  from 
time  to  time. 

Q.    What  was  the  firm  of  Munce  and  Pedrante? 

A.  They  were  a  couple  of  men  that  dealt  in 
scrap  metals  and  had  trucks  and  did  hauling. 

Q.     Were  any  funds  advanced  to  them? 

A.    Yes. 

Q.     Who  was  Emil  Nyberg? 

A.  He  was  a  man  that  operated  on  dismantling 
railroads  and  scrap  materials. 

Q.     Who  was  R.  Pedrante? 

A.  That  was  Munce  and  Pedrante,  and  later 
they  were  split  up  and  were  working  as  individuals. 

Q.     Is  that  the  same  as  Munce  and  Pedrante? 

A.     It  is  the  same  Pedrante. 

Q.     What  did  he  do? 

A.     He  had  trucks,  and  would  dismantle  mills  and 
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logging  camps,  and  he  did  a  similar  type  of  work. 

Q.    What  was  the  Medford  Bargain  House? 

A.  It  was  a  company  in  Medford  we  bought 
scrap  iron  from.  [188] 

Q.     Did  you  ever  make  any  advances  to  them? 

A.    Yes. 

Q.  Now,  over  what  period  of  years  did  those 
advances  occur  that  we  have  discussed,  beginning 
with  the  Marshfield  Bargain  House,  and  all  that  I 
have  mentioned  in  between? 

A.     I  would  say  between  1930  and  1945. 

Q.  Last  night  before  we  closed,  I  had  asked  for 
a  document  which  I  would  like  to  have  marked  as 
Petitioner's  28. 

(The  document  above-referred  to  was  marked 
for  identification  as  Petitioner's  Exhibit  No. 
28.) 

Q.  (By  Mr.  Jones) :  I  am  handing  you  Peti- 
tioner's 28,  and  I  will  ask  you,  after  counsel  sees  it, 
if  you  signed  it,  and  to  state  what  it  is. 

A.  This  is  an  agreement  of  joint  venture  be- 
tween Sam  Schnitzer,  Harry  J.  Wolf,  Jennie  Wolf, 
Rose  Schnitzer,  with  the  Dulien  Steel  Company  in 
the  Carlton  Coast  venture. 

Q.     What  was  the  Carlton  Coast  venture? 

A.  The  Carlton  Coast  venture  was  a  joint  ven- 
ture made  up  by  the  joint  partners  and  the  Dulien 
Steel  for  the  purpose  of  dismantling  and  sale  of 
the  Carlton  Coast  Railroad  and  the  Flora  Loes-ino: 
Company. 
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Mr.  Jones:  I  offer  that  in  evidence  as  Peti- 
tioner's 28.  [189] 

Mr.  Marcussen:  The  Respondent  objects  to  that, 
if  your  Honor  please,  on  the  ground  that  it  has 
nothing  to  do  with  the  issues  in  this  case.  It  is 
simply  a  partnership  agreement  entered  into  be- 
tween certain  principals,  Sam  Schnitzer,  Harry 
Wolf,  Rose  Schnitzer  and  Jennie  Wolf,  with  an- 
other corporation  in  Washington.  I  don't  see  that 
it  has  any  materiality. 

Mr.  Jones :  One  of  the  things  that  I  must  estab- 
lish is  that  we  were  in  the  habit  of  financing,  and 
promoting  other  business  enterprises;  and  that  is 
one  of  the  enterprises  that  the  Alaska  Junk  Com- 
pany financed;  it  is  evidence  of  the  scale  of  opera- 
tions that  that  company  financed. 

Mr.  Marcussen :  There  is  no  mention  in  the  docu- 
ment of  Alaska  Junk  Company;  it  is  merely  an 
indication  that  certain  individuals  entered  into  an- 
other business. 

The  Court:  The  individuals  are  the  petitioners 
here  ? 

Mr.  Marcussen:     Yes,  your  Honor. 

The  Court:  I  think  with  respect  to  whether  or 
not  the  advances  were  made  in  the  nature  of  capital 
investments  or  loans,  that  might  shed  some  light  on 
the  activities  of  the  parties  contemporaneously  or 
over  a  period  of  time. 

Mr.  Marcussen:  Before  your  Honor  rules,  I 
w^ould  like  to  ask  a  question. 
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The  Court :    All  right.  [190] 

Mr.  Mareussen:  Is  there  any  evidence  here  of 
financing-  made  to  anybody  (refers  to  document)  ? 

Mr.  Jones:    The  document  speaks  for  itself. 

Mr.  Mareussen:  I  am  asking  him  on  voir  dire 
whether  there  are  any. 

The  Witness:    What  is  the  question? 

Mr.  Mareussen :  Is  there  any  reference  anyAvbere 
here  to  any  advances? 

The  Witness :     Yes. 

Mr.  Mareussen :    Will  you  point  it  out,  please  ? 

The  Witness:  Right  here  (indicating).  Shall 
I  read  it? 

Mr.  Mareussen:  Don't  read  it  out  loud.  I  am 
talking  about  advances  which  parties  of  the  first 
part  made  to  any  other  party,  or  anybody  else 
named  in  the  document  ? 

The  Witness:     What  do  you  mean  by  that? 

The  Court :    Let  the  Court  see  the  document. 

Mr.  Mareussen:  Yes,  your  Honor  (bands  docu- 
ment to  the  Court).  There  is  no  mention  in  this 
document  about  advances  made  to  anybody. 

The  Court:    Just  let  the  Court  see  it. 

Mr.  Mareussen:  Surely.  The  Respondent  sub- 
mits that  that  document  has  no  more  bearing  on 
this  case  than  if  he  were  to  show  that  these  parties 
invested  in  bank  stock,  for  example,  or  bought  real 
estate.  [191] 

Mr.  Jones:  I  will  develop  a  few  more  questions 
on  this,  if  that  is  what  vou  want. 
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The  Court:  All  right.  Go  ahead  and  ask  the 
other  questions. 

Q.  (By  Mr.  Jones) :  What  was  the  Carlton 
Coast  Liquidator  operation? 

A.  The  partners  of  Alaska  Junk  purchased  a 
portion  of  the  Carlton  Railroad  from  the  R.F.C., 
and  the  Dulian  Steel  Products  purchased  the  back 
end  of  that  railroad  from  the  Bank  of  California. 
We  joined  together,  due  to  the  fact  it  was  one  rail- 
road, but  had  several  ownerships  of  several  prop- 
erties; we  joined  together  in  dismantling  and  sell- 
ing this  logging  railroad. 

Q.  Were  a  separate  set  of  books  kept  for  the 
Carlton  Coast  Liquidators'?  A.     Yes. 

Q.  Completely  separate  from  the  Alaska  Junk 
Company  ?  A.     Yes. 

Q.  Did  the  Alaska  Junk  Company  keep  an  ac- 
count on  its  books  with  the  Carlton  Coast  ? 

A.    Yes,  they  had  an  account  on  their  books. 

Q.  Showing  credits  and  debits  which  passed 
back  and  forth  between  the  two  entities'? 

A.    Yes. 

Q.  Is  this  document.  Petitioner's  28,  the  docu- 
ment [192]  which  creates  the  joint  venture  between 
Dulien  Steel  and  the  Alaska  Junk  Company? 

A.    Yes. 

Mr.  Marcussen:  I'll  object  to  that.  There  is  no 
mention  in  that  of  the  Alaska  Junk  Company;  and 
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the  question  calls  for  a  conclusion  of  the  witness; 

and  I  ask  that  the  answer  be  stricken. 

Mr.  Jones:    Very  well. 

Q.  (By  Mr.  Jones) :  How  have  the  Carlton 
Coast  Liquidators  been  treated  on  the  books  of  the 
Alaska  Junk  Company? 

A.     It  has  been  treated  as  a  separate  company. 

Q.     And  the  Alaska  Junk  has  an  account  with  it  ? 

A.    Yes. 

Q.     Has  Alaska  ever  made  advances  to  it? 

A.     Yes. 

Q.    Were  they  substantial  A.     Yes. 

Q.  Do  the  partners  of  the  Alaska  Junk  Com- 
pany who  are  mentioned  in  this  document,  Peti- 
tioner's 28, — do  they  maintain  any  other  set  of 
books  of  their  accounts  with  the  company,  other 
than  the  books  that  Alaska  maintains? 

A.     No,  sir. 

The  Court:  This  contract  deals  with  two  indi- 
viduals, in  the  case  which  compose  the  Alaska  Junk 
Company,  and  this  [193]  contract  is  entered  into 
between  those  parties  and  this  other  concern  on 
April  20,  1941,  which  is  within  a  couple  of  years  or 
within  a  year  and  a  half  of  the  time  involved.  I 
don't  know  just  what  probative  force  it  might  have, 
but  I  think  the  Petitioner  might  have  it  considered 
as  a  part  of  the  system  of  petitioners'  methods  of 
doing  business  with  reference  to  financing  other 
corporations  and  other  parties  for  use  in  their  own 
business.     That  is  about  what  the  effect  of  it  is. 
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It  might  be  an  investment,  as  Respondent  contends, 
but  I  think,  in  view  of  the  issues  involved  here,  I 
will  allow  the  evidence  and  overrule  the  objection. 

(The  document  heretofore  marked  Peti- 
tioner's Exhibit  No.  28  for  identification,  re- 
ceived in  evidence.) 

Mr.  Marcussen:    Exception. 

Q.  (By  Mr.  Jones) :  Is  this  venture  still  in 
operation,  or  has  it  been  closed? 

A.     It  is  still  open. 

Q.     You  are  still  advancing  credits  to  it? 

A.     Yes. 

Q.  I  want  to  go  back  again  to  this  Marshfield 
Bargain  House,  and  those  companies  I  mentioned 
between  the  Marshfield  Bargain  House  and  the  Med- 
ford  Bargain  House.  Does  the  Alaska  Junk  Com- 
pany' own  any  proprietary  interest  in  any  of  them  ? 

A.     No,  sir. 

Q.  Mr.  Schnitzer,  were  you  ever  a  bookkeeper  at 
the  Alaska  Junk  Company?  A.     Yes,  I'  was. 

Q.     Between  what  years? 

A.     From  the  end  of  1928  to  193i. 

*     *     * 

By  Mr.  Jones : 

Q.  ^Ir.  Schnitzer,  did  you  ever  receive  from 
the  Oregon  Steel  copies  of  its  balance  sheets  after 
the  sale  was  made?  A.     Yes. 

Mr.  Jones:  I  should  like  to  have  these  marked 
in  this  order  (handing  document  to  Clerk). 

The  Clerk:     The  first  one  is  Exhibit  30. 
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(The  document  above-referred  to  was  marked 
Petitioner's  Exhibit  No.  30  for  identification.) 

Q.  (By  Mr.  Jones)  :  I  am  handing  you  Peti- 
tioner's 30,  and  ask  you  how  that  came  into  your 
possession  the  first  time,  and  where  you  saw  it? 

A.  We  requested  the  Oregon  Steel  Boiling  Mills 
to  send  us  their  statement. 

Q.  Did  you  have  any  right  to  a  statement  of  the 
Oregon  Steel  Rolling  Mills'? 

A.     We  had  a  right  to  see  them  every  year. 

Q.     On  what  basis'? 

A.     On  the  basis  of  the  stockholders. 

Q.     Did  it  have  anything  to  do  with  the  mortgage  ? 

A.  Yes.  The  R.F.C.  had  an  agreement,  on  which 
we  were  liable  to  pay  a  certain  percentage  of  the 
profit  to  the  R.F.C,  and  we  agreed  to  pay  for  the 
balance,  if  any;  and  therefore  we  protected  our- 
selves by  demanding  a  statement  every  year  of  their 
balance  sheets  to  see  that  they  properly  made  their 
settlements. 

Q.     By  "they"  you  mean  the  Oregon  Steel  Mill'? 

A.    Yes. 

Q.     That  is  the  second  and  third  mortgage? 

A.  Yes;  and  also  to  pay  for  the  first  mortgage 
in  a  quicker  time. 

Q.     How  did  that  come  to  you,  Exhibit  30? 

A.  This  came  to  us  through  their  attorney,  that 
is,  [200]  the  attorney  for  Oregon  Steel. 

Q.     And  who  was  that.  A.     Mr.  Sabin. 

The  Court:     It  came  to  w^hom? 
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The  Witness :  It  came  from  the  attorney  of  Ore- 
gon Steel. 

The  Court:     To  whom? 

The  Witness:     To  the  Alaska  Junk  Company. 

Mr.  Jones:     We  offer  Exhibit  30  in  evidence. 

The  Court :  That  is  identified  by  the  witness  as 
whaf?    A  balance  sheet? 

Mr.  Jones:  As  a  balance  sheet  of  the  Oregon 
Steel  as  of  November  30,  1944. 

The  Court:     Is  there  any  objection? 

Mr.  Marcussen:     No  objection. 

The  Court:  It  will  be  admitted  as  Petition- 
er's 30. 

(The  document  heretofore  marked  Petition- 
er's 30  for  identification  received  in  evidence.) 

Q.  (By  Mr.  Jones)  :  I  will  hand  you  now  an- 
other document  which  I  will  ask  the  Court  to  mark 
as  Petitioner's  31,  and  ask  you  to  state  what  that  is? 

A.  That  is  the  balance  sheet  and  profit  and  loss 
statement  for  the  year  1945  for  the  Oregon  Steel 
Mill. 

Q.     How  did  that  come  into  your  possession? 

A.  That  was  handed  to  us  or  given  to  us  through 
our  attorney — through  Mr.  Sabin  to  the  Alaska 
Junk  Company. 

Q.  Under  the  same  circumstances  that  you  testi- 
fied Avith  respect  to  Exhibit  30?  A.     Yes. 

Mr.  Marcussen:  Counsel  may  I  ask  what  is  the 
purpose  of  these  offerings? 
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The  Court :     That  is  for  the  year  1945  % 

Mr.  Jones :     Yes,  your  Honor. 

Mr.  Marcussen :     What  is  the  purpose  ? 

Mr.  Jones:  The  purpose  of  this  is  to  show  that 
even  in  new  hands,  for  a  period  of  time  the  mill 
was  not  successful,  and  then  it  finally  realized  all 
the  optimism  that  Mr.  Morris  Schnitzer  had  in  it, 
that  there  was  real  merit  behind  his  idea,  but  be- 
cause of  increasing  prices  and  difficulties  they  had 
to  sell  it,  and  even  the  new  owners  took  two  years 
before  they  got  going. 

Mr.  Marcussen:     I  have  no  objection. 

The  Court:     It  will  be  received. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  as  Petitioner's 
Exhibit  31.) 

(A  document  was  marked  as  Petitioner's  Ex- 
hibit No.  32  for  identification.) 

Q.  (By  Mr.  Jones) :  I  hand  you  Petitioner's 
32,  and  ask  you  to  state  [202]  what  that  is? 

A.  This  is  a  statement  of  the  Oregon  Steel  Mills 
as  of  December  31,  1946,  sent  to  the  Alaska  Junk 
Company  through  their  attorney,  Mr.  Sabin. 

Q.  And  are  the  circumstances  surrounding  your 
receipt  of  this  the  same  as  with  respect  to  Ex- 
hibit 30?  A.    Yes. 

Mr.  Jones :  We  offer  exhibit  32  in  evidence,  and 
for  the  same  purpose. 

Mr.  Marcussen:     Just  a  moment,  please.     With 
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respect  to  all  these  exhibits,  the  Respondent  thinks 
they  are  immaterial,  but  we  have  no  objection  to 
the  introduction  of  the  others  prior  to  this  one  which 
is  offered  as  32.  This  is  not  a  balance  sheet ;  it  con- 
tains a  detailed  analysis  of  cost,  and  so  forth,  but 
no  balance  sheet,  and  therefore  it  certainly  can  have 
no  bearing  on  the  case. 

The  Court:     For  what  year? 

Mr.  Marcussen:     1946. 

The  Court:  Three  years  after  the  date,  and  the 
matters  contained  therein  do  not  constitute  balance 
sheet '? 

Mr.  Marcussen:  That  is  right.  My  objection  is 
not  based  upon  the  date. 

The  Coui*t:  I  think  it  is  rather  remote.  I  will 
sustain  the  objection  to  the  one  last  offered. 

(A  document  was  marked  as  Petitioner's  Ex- 
hibit No.  33  for  identification.)  [203] 

Q.  (By  Mr.  Jones)  :  I  hand  you  now  Petition- 
er's 33  and  ask  you  to  state  what  that  is. 

A.     This  is  a  balance  sheet  and  profit  and  loss 
statement  dated  in  1946  of  the  Oregon  Steel  Roll-   ^ 
ing  Mills,  sent  to  us  by  their  attorney,  Mr.  Sabin. 

Q.  Did  you  get  that  under  exactly  the  same  cir- 
cumstances as  testified  with  respect  to  Exhibit  30? 

A.    Yes. 

Mr.  Jones:  We  offer  it  in  evidence  for  the  pur- 
poses already  stated. 

The  Court:     What  year? 

Mr.   Jones:     It   is   1946;   but   it   is   the   balance 
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sheet,  as  to  which  he  objected  on  the  other  one, 

because  it  was  not  contained  therein. 

Mr.  Marcussen:  I  wish  to  make  a  statement.  I 
offer  no  objection  so  far  as  the  date  is  concerned, 
but  I  think  it  is  wholly  immaterial  for  what  it  is 
offered.  It  is  simply  a  showing  that  these  people 
may  have  had  a  misfortune  in  dealing  with  the  steel 
company. 

The  Court :  Exhibit  32  will  be  excluded,  and  the 
record  will  show  what  is  in  it.  Petitioner's  33  is 
admitted. 

(The  document  heretofore  marked  Petition- 
er's Exhibit  33  for  identification,  received  in 
evidence.) 

Mr.  Jones:  I  wonder  if  we  can  take  a  five  min- 
ute [204]  recess. 

The  Court:  Yes.  We  will  take  a  five-minute 
recess. 

(Recess.) 

Q.  (By  Mr.  Jones) :  Mr.  Schnitzer,  while  you 
were  manager  at  the  steel  mill,  did  they  keep  Mr. 
McGonigle  on  the  job? 

A.     They  kept  him  until  the  mill  started  to  work. 

Q.  Mr.  McGonigle  is  the  representative  of  the 
R.F.C?  A.     That's  right. 

Q.  Did  you  ever  prepare  any  vouchers  for  pay- 
ment out  of  R.F.C.  funds  for  amounts  owing  Alaska 
that  Mr.  McGonigle  or  the  R.F.C.  would  not  pay? 

A.     We  did  that  continuously. 

Q.  Did  you  try  more  than  once  to  get  your  ac- 
count with  Alaska  paid?  A.     Yes. 
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Q.     Why  didn't  you  get  them  paid? 

A.  Mr.  McGonigle  would  not  Okeh  the  payments, 
and  we  could  not. 

Q.  Did  he  have  any  power  over  the  checking  ac- 
count ?  A.     He  countersigned  the  checks. 

Q.  Now,  from  your  experience  down  there,  and 
after  you  took  over,  was  the  mill  being  built  for 
what  the  estimate  was — the  estimated  cost  ?  [205] 

A.     It  cost  over  the  estimate. 

Q.  Could  you  pay  out  any  of  the  R.F.C.  funds 
without   its   consent?  A.     No,   sir. 

Q.  How  did  you  expect  to  have  that  Alaska  Junk 
Company  bill  paid? 

A.  We  expected  to  be  operating  sooner  than  we 
did,  and  pay  it  off  from  the  profits. 

Q.     How  much  were  your  estimated  profits? 

A.     Our  estimates  were  $50,000.00  a  month. 

Q.  Would  that  have  been  sufficient  to  have  made 
any  payments  on  the  Alaska  Junk  Company  bill  ? 

A.    Yes. 

Mr.  Marcussen:  I'll  object  to  that  as  calling  for 
a  conclusion  of  the  witness. 

The  Court:     Go  ahead  and  answer. 

A.     That  would  have  paid  it  off  nicely. 

Q.  (By  Mr.  Jones) :  Did  you,  before  going 
down  there,  have  any  experience  in  steel  mills? 

A.     No. 

Q.  Did  any  member  of  your  family,  or  the  Wolf 
family,  have  any  prior  experience  in  steel  mills? 

A.     Morris  was  the  only  one  that  had  built  up 
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a  little  knowledge  about  it.     He  didn't  have  any 

actual  experience.  [206] 

Q.     He  had  done  some  research  on  it? 

A.  He  had  had  some  research  and  engineering 
advice. 

Q.  Were  there  any  stockholders  of  the  Oregon 
Steel  that  had  any  experience?  A.     No,  sir. 

Q.     Or  officers?  A.     No,  sir. 

Q.  Or  partners  of  the  Alaska  Junk;  had  they 
any  experience  with  steel  mills  or  smelter  work? 

A.    No. 

Mr.  Marcussen:  The  same  objection  to  all  this 
line  of  inquiry. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Jones) :  Now,  after  you  got  there, 
were  there  any  attempts  made  to  hire  experienced 
people  ?  A.    Yes. 

Q.     What  was  the  result? 

A.     We  were  unable  to  get  them. 

The  Court:  Didn't  you  testify  about  that  yes- 
terday ? 

Mr.  Jones:     I  think  it  was  his  brother. 

The  Court :     All  right.    Go  ahead. 

Q.  (By  Mr.  Jones) :  Were  there  any  attempts 
to  get  experienced  people? 

A.     We  tried  to  get  several.  [207] 

Q.     After  you  went  in  there?  A.     Yes. 

Q.     How  long  did  those  efforts  continue? 

A.  They  continued  up  until  September,  1943 ;  in 
fact,  October  of  1943. 
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Q.  Now  then,  I  am  not  sure  that  I  asked  you 
this  question:  What  was  the  situation  with  re- 
spect to  creditors  before  the  sale  was  made  to  Hall 
and  Mears? 

A.     Creditors  were  demanding  payment. 

Q.     Were  you  able  to  pay  them? 

A.     No,  sir. 

Q.  What  conclusion  did  the  partners  of  Alaska 
Junk  arrive  at  with  respect  to  their  ability  to 
carry  on? 

A.     We  felt  we  could  not  handle  the  situation. 

Q.  Did  you  have  any  agreement  to  that  effect 
among  yourselves?  A.     Yes. 

Q.  You  testified  yesterday  with  reference  to  some 
people  who  were  contacted  with  reference  to  the 
sale?  A.     Yes. 

Q.  You  mentioned  Edgar  Kaiser  and  some  other 
people  ?  A.     Yes. 

Q.  Now,  what  was  the  reason  for  Alaska  Junk 
Company  partners  going  into  this,  in  the  first  place  ? 

A.  We  went  into  it  in  order  to  have  a  good  mar- 
ket for  [208]  scrap,  and  also  to  obtain  new  steel 
from  the  mill,  which  was  very  difficult  to  get. 

Q.  Now,  with  respect  to  the  purchases  that  you 
made  on  behalf  of  the  Oregon  Rolling  Mills,  or 
the  payments  that  you  made  for  purchases  that  the 
mill  had  inade,  that  is,  the  Oregon  Mill 

The  Court:  You  are  using  two  different  terms. 
Do  you  mean  the  Oregon  Steel? 

^Ir.  Jones:     Yes,  the  Oregon  Steel. 
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The  Court:     All  right. 

Mr.  Jones:     I  will  reframe  the  question. 

Q.  (By  Mr.  Jones) :  In  respect  to  payments 
made  by  Alaska  for  orders  placed  directly  by  Ore- 
gon Steel  and  Alaska  paying  the  bills,  what  was 
the  Reconstruction  Finance  Corporation's  attitude 
toward  allowing  you  to  be  reimbursed*? 

A.     Would  you  repeat  that  question? 

Q.  Yes.  You  made  advances  in  order  to  pay 
for  merchandise  ordered  by  Oregon  Steel? 

A.     Yes. 

Q.  And  you  charged  those  on  your  account  with 
Alaska?  A.     Yes. 

Q.  In  order  to  get  payment  for  this  during  the 
construction  period  would  R.F.C.  permit  the  pay- 
ment? 

A.  For  a  long  time  they  would  not.  And  finally 
we  [209]  did  get,  I  think  it  was,  several  payments ; 
I  think  it  was  $114,000.00. 

Q.  Which  they  permitted  you  to  reimburse  your- 
selves for?  A.     Yes. 

Q.  In  getting  them  to  permit  those  reimburse- 
ments, what  did  you  point  out  to  the  R.F.C? 

A.  We  told  them  that  if  they  didn't  allow  us 
to  get  our  money  back  we  would  not  give  the  mill 
the  benefits  of  our  purchasing  power,  and  they 
would  have  to  obtain  it  themselves  and  pay  higher 
prices.  In  other  words,  it  would  be  economical  for 
the  mill  for  us  to  buy  it  for  them,  but  if  we  didn't 
get  paid  for  it,  we  would  refuse  to  buy  it  for  them. 
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Q.  Is  that  the  reason  they  permitted  you  to  be 
reimbursed?  A.     That  is  right. 

Q.  Now,  the  third  mortgage  that  we  spoke  of 
yesterday — I  may  have  asked  this  question  but  I 
cannot  remember  whether  I  did — the  third  mortgage 
that  you  got  from  the  R.F.C.  after  the  sale,  after 
Mr.  Mears  and  Mr.  Hall  got  the  stock — what  was 
the  third  mortgage  applied  on? 

A.  We  did  not  get  the  third  mortgage  from  the 
R.F.C. 

Q.  You  are  right  there.  After  the  sale  to  Hall 
and  Mears  of  the  stock,  the  third  mortgage  from 
Oregon  Steel  is  [210]  what  I  am  talking  about; 
what  did  that  apply  on? 

A.  It  was  the  compromise  settlement  on  the 
open  account. 

Mr.  Marcussen:  If  your  Honor  please,  I  move 
to  strike  the  answer  on  the  ground  that  it  is  all 
covered  in  the  stipulation  specifically;  all  of  the 
transaction  that  he  is  just  testifying  about. 

The  Court:  If  it  has  been  covered  already,  don't 
repeat  it. 

Mr.  Jones:  I  don't  recall  whether  it  is  in  the 
stipulation. 

Mr.  Marcussen:  It  is  stipulated  exactly  what 
these  notes  were  given  for. 

The  Court:     Well,  it  won't  be  stricken  this  time. 

Mr.  Jones:     May  the  answer  stand? 

The  Court:  It  will  stand  this  time,  but  please 
don't  repeat. 
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Mr.  Marcussen:  May  I  ask  counsel,  do  you  take 
anything  by  the  answer  in  addition  to  the  stipula- 
tion? 

Mr.  Jones:     No. 

Mr.  Marcussen:  To  the  extent  that  there  is  any 
inconsistency  between  his  last  testimony  and  the 
stipulation,  of  course,  his  testimony  may  be  disre- 
garded. 

Mr.  Jones:  Sure;  if  there  is  any.  I  don't  think 
there  is  any. 

Mr.  Marcussen:     I  don't  know  either,  but  [211]  I 

want  to  make  that  clear. 

*     *     * 

Cross-Examination 
By  Mr.  Marcussen : 

Q.  Now,  Mr.  Schnitzer,  you  stated  on  your  direct 
examination  this  morning,  that  Mr.  McGonigle  of 
the  R.F.C.  had  charge  of  the  R.F.C.  disbursements 
on  this  loan,  and  declined  to  permit  any  application 
of  the  loan  to  advances  by  the  Alaska  Junk  and 
Morris  Schnitzer?  A.     That  is  right. 

Mr.  Marcussen:  If  your  Honor  please,  I  would 
like  to  offer  in  evidence  certain  documents  concern- 
ing which  [220]  I  wish  to  interrogate  the  witness. 

The  Court :  Does  counsel  for  the  petitioner  know 
what  they  are?  You  might  discuss  it  with  him  off 
the  record. 

Mr.  Marcussen:     Yes,  I  would  like  to. 

The  Court :     Off  the  record. 

(Discussion  off  the  record.) 
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Mr.  Marciissen:  If  your  Honor  please,  I  would 
like  to  offer  as  Eespondent's  exhibit  next  in  order, 
the  balance  sheet  of  Oregon  Steel. 

The  Court :    As  of  what  date  ? 

Mr.  Marcussen:     As  of  August  31,  1943. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     Xo  objection. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's X. 

(The  docmnent  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  X.) 

Mr.  Marcussen:  And  as  Respondent's  Exhibit 
next  in  order,  the  balance  sheet  of  Oregon  Steel 
dated  Jmie  30, 1943. 

The  Court:    Is  there  aiiy  objection'? 

Mr.  Jones:     Xo  objection. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Y. 

(The  document  above-referred  to  was  received 
in  evidence  and  marked  Respondent's  Ex- 
hibit Y.^    [221] 

Mr.  Jones:  I  do  have  objection  to  some  things 
in  the  folder  that  I  know  nothing  about;  there  are 
some  things  left  in  the  folder  that  I  laiow  nothing 
about. 

Mr.  Marcussen:  And  as  Respondent's  Exhibit 
next  in  order  the  balance  sheet  of  Oregon  Steel 
dated  Mav  31,  1943. 
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The   Court:     Is  there  any  objections? 
Mr.  Jones:     No  objection. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Z. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  Z.) 

Mr.  Marcussen:  Now,  if  your  Honor  please,  I 
would  like  to  ask  leave  to  have  them  handed  to 
the  Clerk  and  stamped,  and  then  substitute  copies. 

The  Court :     Copies  will  be  made  for  counsel  ? 

Mr.  Marcussen :  Yes,  indeed ;  copies  will  be  made 
for  comisel. 

I  think  that  is  all  at  the  present  time,  your  Honor; 

The  Court:  You  may  proceed  with  the  cross- 
examination. 

Q.  (By  Mr.  Marcussen) :  I  just  asked  you 
about  the  R.F.C.  declining  to  permit  the  applica- 
tion of  the  loan  to  advances  made  by  Alaska  Junk 
and  Morris  Scbnitzer.  [222]  A.     Yes. 

Q.  Do  you  recall  when  the  first  advances  were 
made  on  the  loan  ? 

A.     You  mean  the  first  pa^Tnents  of  the  R.F.C? 

Q.     Yes? 

A.  Not  particularly.  I  didn't  come  in  there  until 
1943,  January,  to  the  mill. 

The  Court :     Doesn't  the  stipulation  disclose  that  ? 

Mr.  Marcussen:  I  am  just  checking  it,  your 
Honor. 

Q.     (By  Mr.  Marcussen)  :     I  show  you  Exhibit 
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No.  12,  offered  in  evidence  in  this  proceeding,  which 
is  the  Mortgage  Payable  account  of  Oregon  Steel, 
the  "Mortgage  Payable,"  referring,  of  course,  to 
the  R.F.C.  mortgage  and  loan,  and  I  call  your  at- 
tention to  the  first  entry,  which  is  under  date  of 
November  30,  1942,  showing  a  credit  to  the  mort- 
gage in  the  amount  of  some  $27,000.00.  I  believe 
you  testified,  and  I  think  counsel  will  agree  with 
me  in  this,  that  that  item  represented  the  first  ad- 
vances from  the  R.F.C.  which  were  made  some 
time  prior  to  that,  probably  in  the  month  of  No- 
vember. Bearing  that  in  mind,  can  you  identify 
the  time  of  your  conversation  with  Mr.  McGonigle 
about  his  functioning  to  approve  loans  and  his  re- 
fusal to  approve  the  payments  of  any  of  the  so- 
called  open  accounts  of  Morris  Schnitzer  and  Alaska 
Junk? 

A.  I  didn't  have  any  talk  with  Mr.  McGonigle 
before  [223]  January,  1943. 

Q.  You  didn't  have  any  talks  with  him  before 
January,  19431  A.     That  is  right. 

Q.  At  the  time  you  came  into  the  picture,  in 
January,  1943,  Mr.  McGonigle  was  already  then 
functioning  in  that  capacity ;  is  that  correct  ? 

A.    Yes. 

Q.  And  do  you  know  how  long  prior  to  that  he 
had  been  passing  on  the  disbursements  which  were 
to  be  made  for  funds  provided  in  the  loan? 

A.  He  was  on  the  job  when  they  started  dis- 
bursements from  the  R.F.C. 
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Q.     Right  from  the  beginning?  A.     Yes. 

Q.  And  do  you  know  whether  Morris  Schnitzer, 
or  any  of  the  principals  of  the  Alaska  Junk  Com- 
pany had  ever  been  given  any  reason  to  believe  by 
the  R.F.C.  that  the  R.F.C.  loan  would  be  for  the 
purpose  of  paying  off  any  advances  that  either  Mor- 
ris Schnitzer  or  Alaska  Junk  would  make  to  the  cor- 
poration *?  A.     Would  you  repeat  that? 

Mr.  Marcussen:  Will  you  read  the  question, 
please,  Mr.  Reporter? 

(Whereupon,  the  last  question  was  read  by 
the  reporter  [224]  as  above  recorded.) 

A.  What  promises  the  R.F.C. — as  I  understand 
the  question,  it  is  whether  the  R.F.C.  had  made  any 
promises  to  the  principals  whether  they  would  pay 
any  of  the  advances  made? 

Q.     Promises  or  representations  of  any  kind? 

A.     I  don't  believe  I  would  know  about  that. 

Mr.  Jones:     What  was  the  answer? 

The  Witness :  I  don't  believe  I  would  know  about 
that. 

Q.  (By  Mr.  Marcussen) :  You  didn't  know 
about  that?  A.     No. 

Q.  Didn't  you  testify  in  your  direct  examina- 
tion that  the  reason  why  this  open  account,  so- 
called,  of  both  the  Alaska  Jimk  and  Morris  Schnit- 
zer was  not  paid,  was  that  the  R.F.C.  declined  to 
I)ermit  disbursements  of  its  loan  for  the  purpose 
of  making  this  payment?  Didn't  you  testify  to 
that  ?  A.     Yes. 


222  Sam  Sclinitzer  vs. 

(Testimony  of  Manuel  Sclinitzer.) 

Q.     You  apparently  know  something  about  that. 

A.  I-  know  they  refused  to  pay  the  bills  of  the 
Alaska  Junk  Company. 

Q.  But  you  know  nothing  of  any  representations 
that  the  R.F.C.  may  have  made,  which  may  have 
given  the  Alaska  Junk  or  Morris  Schnitzer  any  rea- 
son to  believe  that  any  of  [225]  those  open  accounts 
would  be  j)aid  with  R.P.C.  loans? 

A.  As  a  matter  of  fact,  they  did  pay  $114,000.00 
worth. 

Q.     What  $114,000.00  worth  was  that? 

A.  I  believe  those  items  were  on  the  original 
estimate  to  the  R.F.C.  the  equipment  that  would 
be  in  the  original  estimate  of  the  cost  that  we  gave 
them  to  build  the  mill. 

The  Court:  When  was  the  $114,000.00  paid? 
Over  what  period? 

The  Witness:  They  were  made  in  two  or  three 
payments. 

The  Court:  Was  that  before  or  after  you  came 
there  ? 

The  Witness:  A  part  of  it  was  after  I  came 
there,  and  a  part  of  it  was  before. 

Q.  (By  Mr.  Marcussen)  :  How  much  was  be- 
fore, and  how  much  was  after? 

A.     Well,  let's  see 

Q.  By  the  way,  what  was  the  date  to  which  ''be- 
fore" and  " after "^  apply? 

A.  We  are  talking  about  before  and  after  Jan- 
uary, 1943. 
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Q.  I  will  withdraw  my  question  and  rephrase 
it.  You  testified  on  your  direct  examination  that 
first  the  R.F.C.  declined  to  permit  application  of 
its  loan  to  Alaska  Junk  and  Morris  Schnitzer  ac- 
counts •? 

A.  After  January,  1943;  I  was  not  down  at  the 
mill  and  didn't  have  much  to  do  with  it  before  that 
time. 

Q.  Now,  when  was  it  that  they  permitted  the  ap- 
plication [226]  of  this  $114,000.00? 

A.  You  just  showed  me  the  sheet,  which  was  iii 
November,  1942. 

Q.  Now";  this  sheet  does  not  show  that  (indi- 
cating). A.     It  does  not? 

Q.  I  am  asking  you  about  your  testimony  con- 
cerning the  $114,000.00  that  the  R.F.C.  finally  agreed 
might  be  paid  from  the  funds  advanced  by  it  on 
its  R.F.C.  loan — might  be  paid  on  the  account  of 
Alaska  Junk  and  Morris  Schnitzer?  A.     Yes. 

Q.  Now,  when  was  it  that  the  R.F.C.  consented 
to  make  that  advance  or  that  payment  of  $114,000.00. 

A.     I  don't  know. 

Q.  Did  any  of  the  $114,000.00  pertain  to  any 
payment  which  had  already  been  made  on  the 
Alaska  Junk — I  beg  3^our  pardon.  I  will  withdraw 
that  question.  I  think  the  evidence  will  show%  and 
I  think  it  is  safe  to  assume  that  at  the  time  the 
R.F.C.  consented  to  the  application  of  the  $114,- 
000.00  of  its  loan  to  the  payment  of  advances  by 
Alaska  Junk  and  Morris  Schnitzer,  that  substantial 
advances  had  already  been  made  at  the  time  by  both 
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Morris  Schnitzer  and  Alaska  Junk;  do  you  have 

any  doubt  about  that?  A.     No. 

Q.  And  at  the  time  the  $114,000.00  was  author- 
ized to  be  applied  on  the  account,  how  much  of  that 
which  was  applied  [227]  to  the  account  tirst  was 
already  on  the  books  and  how  much  of  it  was  applied 
to  any  future  advances'?  A.     I  don't  know  that. 

Q.     You  don't  know  that?  A.     No. 

Q.     Do  you  have  any  idea  what  those  proi)or-  _ 
tions  might  be?  A.     No,  sir.  ^ 

Q.  Do  you  know  whether  any  part  of  the  loan 
was  to  apply  at  all  to  past  advances? 

A.     I  assume  they  were;  I  don't  know. 

Q.    But  you  don't  know.  A.     No. 

Q.  Didn't  you  state  that  in  discussing  this  mat- 
ter with  the  R.F.C.  that  you  pointed  out  to  them  in 
substance,  that  if  they  would  not  authorize  you  to 
use  R.F.C.  funds  to  pay  advances,  which  might  be 
made  by  Morris  Schnitzer  and  Alaska  Junk  to  the 
corporation,  that  the  corporatiou  would  be  at  a  dis- 
advantage, and  that  you  would  withdraw  the  ad- 
vantage, that  is,  Alaska  Junk  and  Morris  Schnitzer 
would  withdraw  the  advantage  by  reason  of  their 
purchasing  power,  and  thereby  any  purchasing 
power  advantage  which  Oregon  Steel  may  have 
gotten  as  a  result  of  those  advances  being  made  by 
Morris  Schnitzer  and  Alaska  Junk  would  be  lost? 
Do  you  recall  that?  9.     Yes.  [228] 

Q.  Would  you  refresh  your  recollection  as  to 
their  agreement  to  apply  R.F.C.  funds  to  future 
advances  or  to  past  advances  ?  A.     How  ? 
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Q.  Well,  was  the  question  ever  brought  up  ?  Was 
the  agreement  with  respect  to  future  advances,  or 
past  advances'? 

A.  That  doesn't  help  to  refresh  my  recollection 
any. 

Q.  Were  you  here  in  the  courtroom  yesterday 
when  your  brother  Morris  Sehnitzer  testified? 

A.     Yes. 

Q.  Do  you  recall  some  testimony  on  his  part  in 
a  similar  vein  with  respect  to  the  refusal  of  the 
R.F.C.  to  permit  application  of  its  loan  to  these 
accounts  ?  A.     Yes. 

Q.    Your  answer  is  that  you  do?  A.     Yes. 

Q.  Now,  from  what  you  know  of  the  finances 
of  this  company  can  you  offer  any  explanation  as 
to  how  the  items  would  otherwise  be  paid  for, — 
strike  that.  Now,  the  R.F.C.  loan  was  applied  to 
■certain  payments,  most  of  which  did  not  go  to 
Alaska  Jimk  and  Morris  Sehnitzer ;  is  that  so  ? 

A.     That  is  true. 

Q.  If  the  R.F.C.  loan  had  been  used  to  pay  the 
open  account  of  Alaska  Junk  and  Morris  Sehnitzer, 
where  would  the  funds  have  come  for  the  payments 
by  the  R.F.C.  loan  Avhich  [229]  the  R.F.C.  loan 
was  supposed  to  be  used  for? 

Mr.  Jones:     I  will  object  to  that  as  hypothetical. 

The  Court:  The  hypothetical  part  links  Morris 
Sehnitzer  with  the  Alaska  Junk.  I  didn't  know  he 
was  interested  with  the  Alaska  Jimk;  I  thought  he 
was  manager  of  the  Oregon  Steel  and  not  the  Alaska 
Junk. 
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Mr.  Marciissen:     That  is  correct,  your  Honor. 

The  Court:  I  think  the  question  was  about  the 
advances  by  Morris  Schnitzer  and  Alaska  Junk? 

Mr.  Marcussen :  That  is  correct ;  that  is  what  is 
in  issue. 

The  Court:  I  didn't  think  Morris  Schnitzer  had 
anything  to  do  with  that? 

Mr.  Marcussen :     Oh,  yes ;  it  is  in  the  stipulation. 

The  Court:  I  thought  he  was  on  the  receiving 
end  and  not  the  giving  end. 

Mr.  Marcussen:  And  this  witness  has  also  testi- 
fied concerning  the  application  of  the  R.F.C.  loan. 

The  Court:  All  right.  Suppose  we  have  the 
question. 

Mr.  Marcussen:  Will  you  read  the  question  to 
the  witness,  please"? 

(Whereupon,  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

The  Court:     I  will  overrule  the  objection.  [230] 

Q.  (By  Mr.  Marcussen)  :  Do  you  understand 
the  question? 

Mr.  Jones:  May  I  save  an  exception  to  that 
ruling  ? 

The  Court:     Yes. 

Mr.  Jones:  May  I  state  my  position  on  it  more 
fully? 

The  Court:     Go  ahead. 

Mr.  Jones:  It  is  a  hypothetical  question,  based 
upon  an  hypothesis  with  respect  to  something  exist- 
ing that  did  not  exist,  and  then  he  follows  that  with 
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asking  where  would  certain  funds  have  come  from 

to  do  something  with.   I  think  it  is  completely  out 

of  range  of  anything  that  he  testified  to  on  direct 

examination;  it  calls  for  a  conclusion, — not  even  a 

conchision,  hut  a  speculation  of  something  almost 

unintelligible. 

The  Court:  I  think  in  cross-examination  counsel 
should  he  permitted  to  search.  Of  course,  in  redirect 
examination,  if  there  is  anything  that  needs  to  be 
cleared  up,  you  may  do  so. 

Mr.  Marcussen:  So  that  you  may  better  under- 
stand the  nature  of  the  inquiry  that  I  am  making 
at  this  time,  I  wish  to  point  out  that  both  the  testi- 
mony of  this  witness  and  the  witness  Morris  Schnit- 
zer  contains  the  implication  that  somehow  or  other 
Alaska  Junk  and  Morris  Schnitzer  were  led  to 
believe  that  their  advances  on  open  account  to  the 
corporation,  [231]  Oregon  Steel,  would  be  paid  from 
the  funds  which  were  advanced  by  R.F.C. ;  and  it 
will  be  shown  here  that  there  was  and  there  could 
not  have  been  any  such  expectation.  I  am  now  ask- 
ing the  witness  about  that  matter  to  which  he  him- 
self has  testified. 

The  Court:  Ask  him  first  if  he  understood  that 
funds  were  to  be  applied  to  that. 

Mr.  Marcussen:  I  have  asked  him  that,  I  be- 
lieve. 

The  Court :  Ask  him  that,  and  then  go  on  to  the 
next  question. 
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Q.  (By  Mr.  Marcussen) :  Do  you  understand 
the  question,  Mr.  Schnitzer?  A.     Which  one? 

Q.     The  last  question. 

The  Court:  Ask  him  if  he  understood  that  the 
premise  was  correct,  or  whether  your  premise  was 
correct;  ask  him  that  question. 

Mr.  Marcussen:     Very  well. 

Q.  (By  Mr.  Marcussen)  :  Is  it  your  understand- 
ing that  the  purpose  of  the  R.F.C.,  either  in  whole 
or  in  part,  was  to  advance  funds  to  pay  off  the 
advances  which  had  been  made  by  Morris  Schnitzer 
and  the  Alaska  Junk  Company? 

A.  I  think  the  purpose  of  the  R.F.C.  loan  was 
to  complete  the  mill.  [232] 

Q.  Yes.  And  will  you  answer  the  question, 
please  ? 

A.     Will  you  give  it  to  me  again,  please? 

Mr.  Marcussen :     Will  you  read  it,  Mr.  Reporter  ? 

(Whereupon  the  question  referred  to  was 
read  by  the  reporter  as  follows:  "Is  it  your 
understanding  that  the  purpose  of  the  R.F.C, 
either  in  whole  or  in  part,  was  to  advance  funds 
to  pay  off  the  advances  which  had  been  made  by 
Morris  Schnitzer  and  the  Alaska  Junk  Com- 
pany?") 

The  Court :     What  is  the  answer  to  that  question  ? 

A.  I  believe  that  was  the  general  purpose  of  the 
loan. 

Q.  (By  Mr.  Marcussen)  :  Now  then,  I  want  to 
go  on  to  the  next  question  which  has  been  in  con- 
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troversy,  and  on  which  the  Court  has  ruled  you 
may  answer;  and  I  will  ask  you  if  the  R.F.C.  funds 
had  been  used  to  pay  off  the  advances  by  Alaska 
Junk  and  Morris  Schnitzer  to  Oregon  Steel,  where 
would  the  funds  have  come  from  or  where  might 
they  have  come  from,  or  where  was  it  anticipated 
by  the  parties  that  these  funds  would  come  from 
to  pay  for  the  items  that  the  R.F.C.  funds  were 
actually  used  to  pay  for? 

A.  First,  our  purpose  was  that  tlie  mill  would 
start  rumiing  before  it  did;  and,  naturally,  we 
thought  it  would  run  successfully,  and  that  would 
take  care  of  a  part  of  it;  secondly,  we  discussed 
trying  to  get  another  loan  from  the  R.F.C, — an 
additional  mortgage.  [233] 

Q.     You  did  get  an  additional  mortgage'? 

A.  Of  $100,000.00,  yes,  we  did ;  and  we  were  try- 
ing to  get  another  one. 

Q.  But  it  was  realized,  was  it  not,  that  there 
would  have  to  be  some  funds  applied  in  the  manner 
in  which  the  R.F.C.  funds  were  actually  applied, 
was  it  nof?  A.     Yes,  it  was. 

Q.  Now,  you  testified  as  to  the  third  mortgage, 
and  counsel  and  I  had  some  conversation  which  you 
may  remember  about  material  contained  in  the 
stipulation  in  the  same  item.  I  think  you  stated  that 
the  third  mortgage,  which  was  finally  received  by 
both  Morris  Schnitzer  and  the  Alaska  Junk,  was 
used,  in  part,  to  pay  the  open  account. 
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A.     Compromise  settlement  of  the  open  account. 

Q.  Do  you  know  that  the  money  advanced  by  the 
corporation,  or,  rather,  the  loan  advanced  by  the 
corporation  in  the  third  mortgage  was  actually  used 
to  pay  notes  representing  that  open  account? 

A.     I  don't  know  w^hat  you  mean  by  that. 

Q.     You  don't  understand  the  question"? 

A.     No.  [234] 

*     *     -» 

Q.  (By  Mr.  Marcussen) :  You  made  some  state- 
ment in  your  direct  testimony,  as  I  recall,  Mr. 
Schnitzer,  pertaining  to  the  fact  that  one  of  the 
reasons  for  establishing  Oregon  Steel  was  to  obtain 
new  steel  and  to  provide  a  market  for  scrap  with 
the  Alaska  Junk.  Do  you  recall  that?  A.     Yes. 

Q.  And  was  there  a  large  demand  for  scrap  at 
that  time  ?  [245] 

A.  In  1940  and  1941  ?  There  is  always  a  market 
for  scrap. 

Q.    AVas  it  a  good  market? 

A.     Not  very  good. 

Q.  AVhat  would  be  the  price  of  scrap  at  that 
time? 

A.     In  1940  and  1941;  is  that  what  you  mean? 

Q.     Yes? 

A.     I  believe  it  was  ten  or  twelve  dollars  a  ton. 

Q.  How  did  that  compare  with  prices,  we  Avill 
say,  the  last  five  years  previous? 

A.  Oh,  we  have  had  higher  markets  and  we 
have  had  lower  markets. 
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Q.     During  the  five  years  previous? 

A.  Yes;  markets  can  change  in  a  week.  We 
have  had  changes  in  the  last  few  months,  changes  of 
from  eight  to  ten  dollars  a  ton. 

Q.  During  the  year  1941,  towards  the  end  of  the 
end  of  the  year,  was  there  ever  any  serious  concern 
on  the  part  of  the  Alaska  Junk  Company  and  Mor- 
ris Schnitzer  concerning  outlets  for  the  sale  of  scrap 
metal  at  that  time  in  history*? 

A.  No ;  we  were  not  concerned  about  it ;  but  what 
we  w^ere  concerned  about  was  to  have  a  market  that 
we  would  have  an  advantage  over  our  competitors. 
It  is  a  very  competitive  business,  the  scrap  business 
is.  In  other  words,  if  you  have  a  customer  where 
you  can  get  a  one  dollar  a  ton  advantage  [246] 
over  the  other  man,  you  can  do  more  business  that 
way. 

Q.  I  see.  It  was  proposed  that  Oregon  Steel  be 
that  customer? 

A.  I  don't  know  what  you  are  talking  about. 
With  Oregon  Steel,  we  would  be  in  a  favorable 
position  with  them. 

Q.  Now,  do  you  know  why  it  was  in  1943  that 
Oregon  Steel  was  unable  to  pay  its  creditors,  as 
you  testified? 

A.  Due  to  the  conditions  that  I  previously  out- 
lined; we  did  not  have  the  money  to  pay  the  bills. 

Q.  Had  it  been  a  long-standing  ambition  of  your 
father  to  establish  Morris  Schnitzer  in  the  steel 
business  ? 
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A.     What  kind  of  a  steel  business  do  you  mean? 

Q.  The  ver}^  business  that  he  eventually  went 
into?  A.     Into  the  Oregon  Steel  mill? 

Q.     In  a  steel  business? 

A.  I  don't  think  he  was  displeased  that  he  was 
in  that  business. 

Q.     That  is  not  what  I  asked  you. 

A.     Was  it  his  ambition? 

Q.  Do  you  know  whether  it  had  been  a  long- 
standing ambition  of  your  father,  a  dream  as  it 
were  of  your  father,  to  establish  your  brother  Mor- 
ris in  the  steel  business? 

A.     I  think  it  was  his  ambition,  yes. 

Q.  Now,  you  remember  many  conversations  that 
have  taken  place.  What  did  your  father  say  about 
it?  [247] 

The  Court:  I  don't  see  the  necessity  of  going 
into  the  details  of  the  conversation ;  I  think  the  fact 
that  he  had  that  ambition  is  sufficient;  it  won't 
make  any  difference  what  the  conversations  were. 

Mr.  Marcussen:     All  right. 

The  Witness:  My  father  had  ambitions  for  all 
the  family. 

Mr.  Jones:     There  has  been  a  ruling. 

Mr.  Marcussen :     I  will  withdraw  the  question. 

Q.  (By  Mr.  Marcussen) :  Now,  with  respect  to 
the  Marshfield  Bargain  House ;  how  did  you  identify 
that  organization? 

A.     Marshfield  Bargain  House? 

Q.     Yes?  A.     They  are  in  Eugene. 
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Q.     Eugene,  Oregon? 

A.  Pardon  me;  Marshfield,  Oregon.  They  were 
in  the  scrap  business,  and  also  sold  machinery,  and 
so  forth. 

Q.     Who  owned  that  business  ? 

A.  That  belonged  to  Morris  Rubenstein  and  his 
partner;  it  was  Rubenstein  and  Schneiderman. 

Q.     Were  they  engaged  in  a  partnership'? 

A.  I  am  quite  sure  they  were ;  I  think  they  were. 
I  am  quite  sure  it  was  a  partnership.  It  might  have 
been  a  corporation,  but  I  think  it  was  a  partnership. 

Q.  What  did  you  understand  proprietary  inter- 
est to  be?  »  A.     In  a  partnership? 

Q.  Well,  can  you  answer  the  question  as  I  asked 
it? 

A.  I  don't  know  what  you  mean.  Is  there  any 
other  way  that  you  can  ask  the  question  ? 

Q.     No. 

A.  What  do  I  understand  it  is;  my  understand- 
ing a  proprietary  interest  in  a  partnership  is 
that  a  man  is  a  partner  in  the  business. 

The  Court:  I  think  that  is  a  question  of  law^  I 
don't  think  that  is  important  here. 

Q.  (By  Mr.  Marcussen)  :  Now,  at  the  beginning 
of  your  testimony  today  you  made  a  reference  to 
numerous  organizations  to  which  finances  had  been 
given  or  advanced  by  Alaska  Junk.  I  would  like  to 
have  you  take  the  first  of  those  that  you  mentioned 
today,  which  was  M.  Turn;  I  think  that  is  the  first 
one  vou  mentioned. 
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A.     I  don't  remember  which  one  was  the  first  one. 

Q.  Let  us  take  M.  Turn.  I  think  you  stated  that 
you  made  an  advance  to  M.  Turn  ?  A.    Yes. 

Q.     What  kind  of  a  business  did  he  operate? 

A.  The  same  kind  as  the  Marshfield  Bargain 
House. 

Q.     Who  operated  the  business? 

A.     Mr.  Max  Turn.  [249] 

Q.  What  was  the  purpose  of  advancing  him 
money  ? 

A.  He  would  come  and  say,  "I  will  give  you 
some  scrap  iron  if  you  will  advance  me  $500.00  to 
finance  a  deal  that  I  have  where  I  can  get  some." 

Q.  The  purchase  of  scrap  that  was  eventually  to 
be  delivered  to  Alaska  Junk? 

A.     That  is  right.  M 

Q.  AYere  there  ever  any  other  advances  made  to 
that  company,  or  to  that  individual? 

A.     We  made  several  advances  to  him. 

Q.  For  the  puri3ose  which  you  have  just  de- 
scribed? A.     Yes. 

Q.     Any  other  purpose? 

A.     That  is  the  only  purpose. 

Q.     Now,  how  about  Munce  and  Pedrante? 

A.  Munce  and  Pedrante, — they  didn't  have  too 
much  money,  and  we  would  give  them  the  money 
and  they  would  buy  a  deal  and  haul  it  in  to  us; 
we  would  give  them  the  money  in  advance,  and 
then  they  would  work  it  out  partially,  or,  there 
would  be  an  advance  made  to  partially  cover  it,  for 
the  pur])ose  of  helping  them  out  currently. 
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Q.     Currently  on  what? 

A.     On  the  loads  that  they  brought  in. 

Q.     To  Alaska  Junk?  A.     That  is  right. 

Q.  Did  you  testify  concerning  any  advances  that 
Morris  Schnitzer  made  to  any  of  these  companies? 

A.     No,  I  did  not. 

Q.  Now,  then  can  you  name  any  other  company 
that  you  mentioned  this  morning? 

A.     Industrial  Air  Products. 

Q.  What  was  the  nature  of  the  advances  made  to 
them  ? 

A.  Well,  Sam  Schnitzer,  and  Rose  Schnitzer,  and 
Jennie  Wolf  and  H.  J.  Wolf,  and  Morris  Schnitzer 
started  that  corporation  at  the  end  of  1938,  in  the 
beginning. 

Q.     What  about  it? 

A.  Well,  I  think  it  went  into  operation  around 
the  beginning  of  1939,  for  the  purpose  of  manu- 
facturing oxygen  and  acetylene,  and  for  the  sale 
of  welding  supplies. 

Q.     Did  you  say  that  was  a  corporation? 

A.     Yes. 

Q.     It  was  a  corporation?  A.     Yes. 

Q.  And  is  that  stock  shown  as  an  asset  on  the 
books  of  Alaska  Junk?  A.     No,  it  is  not. 

Q.  Were  the  advances  that  you  referred  to  ad- 
vances made  for  the  payment  of  stock  in  the  com- 
pany? 

A.     They  were  for  payment  of  stock;  and  also 
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the  cost  went  more  than  the  expected  cost,  so  the 
Alaska  Junk  made  some  [251]  more  advances.   We 
sold  them  more  merchandise  for  the  building  and 
plant,  like  pipe,  and  steel,  and  so  forth. 

Q.  What  did  Alaska  Junk  receive  for  their  ad- 
vances ? 

A.  They  eventually  received  stock,  and  eventu- 
ally got  paid  back  for  the  sales  and  advances  made 
to  them. 

Q.  Now,  can  you  name  another  company  that 
you  referred  to  this  morning? 

A.  I  think  we  mentioned  the  Hesse  Ursted 
Company. 

Q.  What  was  the  nature  of  the  advances  made 
to  them? 

A.  We  made  cash  payments  for  them;  and  we 
got  a  mortgage  from  them,  I  think  it  was,  for 
$50,000.00,  or  $60,000.00.  They  were  in  the  hands 
of  receivers,  or  in  the  court,  and  they  were  prac- 
tically closed  up,  and  we  advanced  them  this  money, 
and  they  gave  us  a  mortgage  for  the  plant;  and 
through  this  operation  they  purchased  a  tremendous 
amount  of  material  for  us,  and  we  received  the 
benefits  of  a  part  of  the  profits  of  the  deal  that  they 
made.  They  had  a  Government  pro^Derty,  and  we 
got  one-third  of  the  property, — the  profits  on  it. 

Q.  You  mean  the  profits  that  were  applied  to  the 
loan  ? 

A.  No;  we  got  that  as  extra  profits.  The  loan, 
they  paid  that  with  interest. 


Commissioner  of  Internal  Revenue  237 

(Testimony  of  Manuel  Schnitzer.) 

Q.  When  did  they  go  into  bankruptcy  or  re- 
ceivership? A.     I  think  it  was  in  1941. 

Q.  At  the  time  they  were  financially  embarrassed 
in  that  [252]  manner,  did  they  owe  you  any  money, 
Mr.  Schnitzer'?  I  mean,  did  they  owe  Alaska  Junk 
any  money?  A.     No. 

Q.  Did  Alaska  Junk  sell  them  anything  up  to 
that  time?  A.     Very  little. 

Q.  Who  made  the  proposal  to  Alaska  Junk  that 
they  go  into  the  picture,  as  you  have  described  it? 

The  Court:  I  don't  think  the  detail  is  material. 
You  need  not  answer  that. 

Mr.  Marcussen:  If  your  Honor  please,  I  want 
to  get  a  complete  description.  He  testified  to  it  on 
direct  examination. 

The  Court :  There  is  no  use  getting  all  the  details 
of  the  transactions,  but  just  the  main  parts. 

Q.  (By  Mr.  Marcussen) :  The  loan  was  made 
after  they  were  financially  embarrassed? 

A.     Yes. 

Q.  What  was  the  full  agreement  pertaining  to 
the  making  of  that  loan? 

A.    What  do  you  mean? 

Q.  Specifically,  did  it  have  anything  to  do  with 
the  profit  that  you  might  get  out  of  it? 

A.  We  were  going  to  get  paid  the  mortgage  and 
interest.  [253] 

Q.  I  think  you  said  something  about  a  profit  that 
you  were  to  get  on  certain  deals? 

A.     And  later  a  chance  came  up  for  a  government 
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job,  on  which  we  had  put  up  a  bond,  and  we  signed 
for  the  application,  in  order  to  complete  the  job, 
that  is,  a  performance  bond;  and  we  got  one-third 
of  the  profits. 

Q.  What  kind  of  a  contract  Avith  the  govern- 
ment? A.     It  was  to  complete  the  job. 

Q.  In  other  words,  the  Alaska  Junk  joined  with 
Hesse  and  Ursted  in  bidding  on  a  contract  for  the 
government  ? 

A.     That  is  right;  we  were  on  the  bond. 

Q.  Did  you  advance  funds,  or  did  you  just  go 
on  the  bond?  A.     We  went  on  the  bond. 

Q.  After  going  on  the  bond,  the  agreement  was 
that  you  were  to  get  one-third  of  the  profits? 

A.     That  is  right. 

Q.  Did  Alaska  Junk,  with  respect  to  the  same 
contract,  have  anything  to  do  with  the  actual  opera- 
tion of  the  contract  or  the  performance  of  it,  other 
than  you  described? 

A.  We  guaranteed  that  they  w^ould  complete  the 
job;  we  sold  them  a  lot  of  material  for  it. 

Q.  Now  then,  there  was  another  organization 
that  3^ou  mentioned,  a  Mr.  Nyberg? 

A.     Nyberg.  [254] 

Q.  Did  you  testify  that  advances  were  made  by 
Alaska  Junk  to  Nyberg?  A.     Yes. 

Q.     What  was  the  nature  of  those  advances? 

A.     It  was  in  the  dismantling  of  a  railroad. 

Q.     What  railroad? 

A.     I  believe  it  was  over  at  Stevenson. 
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Q.     Oregon?  A.     In  Washington. 

Q.  And  did  Alaska  Junk  have  a  contract  to  pur- 
chase the  scrap  of  that  job? 

A.  No.  He  was  dismantling;  we  had  a  contract 
with  him  to  do  the  labor  on  that  job. 

Q.     Did  you  get  any  of  the  scrap  on  that  job? 

A.     Oh,  yes. 

Q.     What  was  the  purpose  of  the  advance? 

A.  We  gave  him  the  advance  so  that  he  could 
meet  the  payrolls  and  pay  expenses. 

Q.     That  is,  for  that  particular  job  ? 

A.     That's  right. 

Q.     So  that  you  could  get  the  scrap? 

A.     Yes. 

Q.  Now,  what  other  company  did  you  testify 
about  this  morning? 

A.  I  think  I  mentioned  the  Steel  Tank  and  Pipe 
Company  [255]  of  Portland. 

Q.     And  when  were  advances  made  to  it? 

A.     I  believe  that  was  in  1932  or  1933. 

Q.     And  what  was  the  nature  of  those  advances? 

A.  We  purchased  the  boiler  works;  the  Birch- 
field  Boiler  Works  in  Tacoma. 

Q.     As  a  salvage  proposition? 

A.  No;  they  didn't  have  the  money  to  buy  it, 
and  they  came  over  to  us  and  asked  us  if  we  would 
buy  it  for  them,  and  we  went  up  to  Tacoma  two 
or  three  times,  and  the  Birchfield  Boiler  was  in  the 
hands  of  the  Court,  and  finally  were  the  successful 
bidders  on  that,  and  we  made  an  agreement  with 
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the  Steel  Tank  and  Pipe  to  turn  it  over  to  them, 
and  sell  them  materials.   Also,  they  were  to  sell  us 
materials.    They  paid  us  off  in  materials,  princi- 
pally. 

Q.  They  were  to  pay  you  off  in  scrap,  was  that 
it  I  A.     That's  right. 

Q.  Had  you  ever  purchased  scrap  from  them 
before  ? 

A.     Yes;  we  had  been  buying  from  them  before. 

Q.  Can  you  name  another  company  that  you 
mentioned  this  morning? 

A.     We  had  the  National  Machinery  Company. 

Q.     The  National  Machinery  Company? 

A.     Of  Eugene. 

Q.  What  was  the  nature  of  the  advances  made 
to  that  [256]  company? 

A.  That  was  a  company  that  w^e  advanced  money 
and  materials  and  supplies  to. 

Q.     Who  owns  that  company? 

A.  That  company  belonged  to  Sam  Schnitzer, 
H.  J.  Wolf,  Rose  Schnitzer,  Jennie  Wolf,  and  Mr. 
Roy  Nehl ;  he  had  an  interest  in  it. 

Q.     What  Avas  the  relative  interest  of  Mr.  Nehl? 
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I  believe  he  got  ten  per  cent  of  the  profits. 

For  his  services? 

For  his  managing  services;  yes. 

In  other  w^ords,  he  had  a  bonus ;  is  that  it  ? 

Yes,  a  bonus  arrangement. 

Was  it  a  corporation? 

I  think  it  was. 
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Q.  And  when  you  referred  to  advances  to  that 
corporation,  are  you  referring  to  the  money  paid 
for  the  stock? 

A.  No,  not  the  stock;  we  had  sold  them  a  lot  of 
merchandise. 

Q.     You  did  sell  them  merchandise? 

A.    Yes. 

Q.     And  what  was  the  nature  of  the  merchandise  ? 

A.  Electric  motors,  wire  rope,  steel,  belting,  and 
so  forth. 

Q.  When  you  say  you  made  advances  for  them, 
you  mean  [257]  that  you  charged  them  for  those 
materials  ? 

A.  We  charged  them  for  the  materials  that  we 
shipped  to  them. 

Q.     That  you  shipped  to  them? 

A.     That's  right. 

Q.    And  what  was  the  business  of  this  company? 

A.  It  was  in  the  business  of  selling  sawmill  and 
logging  machinery  and  farm  supplies. 

Mr.  Jones:  I  realize  this  is  cross-examination, 
but  I  am  going  to  have  all  the  records  on  each  of 
those  companies. 

The  Court:  I  think  that  about  concludes  the 
collateral  matters,  any^^ay. 

Q.  (By  Mr.  Marcussen) :  What  other  com- 
panies did  you  testify  about  ? 

The  Court :  I  want  to  get  to  that  point  and  quit 
for  lunch,  so  as  not  to  go  over  it  again. 
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Q.  (By  Mr.  Marcussen)  :  The  Central  Supply 
is  one  you  testified  about?  A.     Yes. 

Q.  What  was  the  nature  of  those  advances  to 
that  company? 

A.  We  advanced  first  of  all,  a  certain  amount  for 
capital  stock,  and  after  that  for  merchandise  that 
we  sold  them.  [258] 

Q.  When  you  say  the  advances  were  made  to 
them,  the  advances  are  those  advances  involved  in 
selling  them  merchandise  on  open  account? 

A.  In  furnishing  them  money,  also;  money  and 
merchandise. 

Q.    What  money  ?  What  w^as  that  for  ? 

A.  We  had  to  organize  it;  the  company  had 
expenses. 

Q.    You  received  stock  for  that?  A.     Yes. 

Q.    And  who  owned  the  stock? 

A.  The  stock  belonged  to  Sam  Schnitzer,  Rose 
Schnitzer,  H.  J.  Wolf  and  Jennie  Wolf. 

Q.     And  what  was  its  business? 

A.  It  was  in  the  business  of  selling  plumbing 
and  electrical  materials. 

Mr.  Jones:  If  the  Court  please,  I  intend  to  have 
the  accountant  on  the  stand,  who  can  go  over  this. 

The  Court:  I  would  like  to  have  him  conclude 
his  cross-examination  before  we  quit,  so  we  won't 
have  to  go  over  it  again. 

Q.  (By  Mr.  Marcussen)  :  In  these  agreements 
that  you  have  mentioned,  in  which  you  stated  a  part 
of  the  advances  were  for  payment   of  stock,   did 
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anybody  else  own  any  stock  besides  the  individuals 
that  you  have  mentioned'?    That  is,  that  you  know 
of?  A.     I  don't  think  so.  [259] 

Q.  I  am  referring  now  to  substantial  holdings, 
and  not  qualifying  shares'? 

A.     I  don't  think  so. 

Q.  Do  you  recall  any  other  company  that  you 
mentioned  ? 

A.     Plumbing  and  Heating  Sales. 

Q.  What  was  the  nature  of  the  advances  made 
to  that  comijany? 

A.  We  started  the  company, — I  don't  mean 
*Sve"  but  Rose  Schnitzer,  Jennie  Wolf,  Sam 
Schnitzer  and  H.  J.  Wolf, — they  had  a  man  by 
the  name  of  Mr.  Shea,  who  was  in  the  plumbing 
and  heating  installation  business.  That  is  a  spe- 
cialized business.  In  other  words,  in  order  to  be 
able  to  do  contract  work  for  installation  of  plumb- 
ing and  heating,  you  had  to  have  a  man  who  knew 
plumbing  and  heating.  So  Mr.  Shea  was  the  man- 
ager, and  he  had  an  interest  in  that  business. 

Q.  An  interest, — you  mean  by  way  of  a  bonus 
ai'rangement  1 

A.     I  think  he  had  stock  in  the  company. 

Q.  And  the  rest  of  the  stock  was  owned  by 
whom  ? 

A.     By  the  four  parties  I  mentioned. 

Q.  Was  a  part  of  the  advances  made  for  the 
stock  in  the  company?  A.     Yes. 

Q.  The  Alaska  Junk  sold  merchandise  to  the 
company?  A.    Yes.  [260] 
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Q.  Were  some  of  the  advances  that  you  testified 
about  as  made  to  that  company,  advances  that  arose 
from  the  fact  that  materials  were  sold  to  them? 

A.     We  sold  them,  and  bought  from  them,  also. 

Q.  But  insofar  as  your  advances  were  con- 
cerned, they  were  advances  resulting  from  sales? 

A.  I  don't  know  whether  it  was  all  exactly  mer- 
chandise; I  know  there  was  some  merchandise. 

Q.     You  don't  know?  A.     I  don't  know. 

Q.  Did  you  testify  about  the  Medford  Bargain 
House  ?  A.    Yes. 

Q.     Have  you  gone  over  that?   Do  you  recall? 

A.     No,  we  did  not. 

Q.  Can  you  tell  me  about  the  nature  of  advances 
to  that  company? 

A.  The  Medford  Bargain  House  was  similar  to 
Max  Turn  and  to  the  Marshfield  Bargain  House; 
exactly  the  same. 

Q.  The  Alaska  Junk  or  its  partners,  did  they 
have  any  stock  in  that  company?  A.     No,  sir. 

Q.     Who  owned  that? 

A.  That  belonged  to  a  Mr.  Rubenstein  and  a 
Mr.  Kaplan. 

Q.  And  were  the  advances  to  that  company  the 
same  as  to  the  other  companies  that  you  men- 
tioned? [261] 

A.  The  same  as  to  the  Turn  outfit  and  to  the 
Marshfield  Bargain  House. 

Q.  For  the  purposes  of  enabling  them  to  get 
scrap  iron,  so  that  you  could  buy  the  scrap? 
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A.  To  buy  the  scrap,  and  so  that  they  could 
furnish  it  to  us. 

The  Court:  Does  that  conclude  the  collateral 
transactions  ? 

Q.  (By  Mr.  Marcussen)  :  Did  you  testify  about 
the  Vaughan  Motor  Works'? 

A.     I  have  not  yet. 

Q.     I  mean  on  cross-examination*? 

A.  I  don't  think  you  asked  me  about  it.  We 
just  mentioned  it;  that  was  all. 

Mr.  Jones :     I  did. 

Q.  (By  Mr.  Marcussen) :  What  was  the  nature 
of  the  advances  made  to  that  company? 

A.  We  advanced  them  several  thousand  dollars 
in  the  purchase  of  a  mortgage  that  a  party  had  on 
that  company,  and  he  had  put  the  sheriff  out  there 
to  close  it  up,  and  we  bought  the  mortgage  for  them, 
and  allowed  the  Vaughan  Motor  Works  to  open  up. 
He  had  a  $3,000.00  mortgage  on  this  company,  and 
we  bought  it  for  $2,000.00;  and  we  charged  the 
Vaughan  Motor  Works  with  the  $2,000.00,  although 
the  party  [262]  wanted  us  to  pay  the  original 
$3,000.00;  we  would  not  do  it;  and  they  paid  us  off 
with  merchandise  that  they  manufactured. 

Q.  Manufactured  merchandise  that  the  Alaska 
Junk  needed  in  its  business? 

A.     That  is  right. 

Q,  Were  there  any  other  advances  made  to  that 
company?  A.     That  is  the  only  one. 
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Q.  What  about  the  advances  to  Carlton  Coast 
Liquidators  1 

A.  We  advanced  them  large  sums  of  money,  and 
also  equipment  and  supplies  and  things  that  they 
needed. 

Q.  And  the  equipment  and  supplies  were  sold  to 
them;  is  that  right? 

A.    Yes,  that  is  right. 

Q.    What  was  the  money  advanced  to  them  for? 

A.  Well,  it  was  a  terrific  job,  I  mean,  they  had 
to  have  a  lot  of  help,  and  it  involved  labor.  We 
had  bad  luck  in  the  weather,  washouts  of  bridges, 
and  so  forth,  and  we  had  to  advance  money  from 
time  to  time  before  the  money  started  coming  back. 

Q.     Was  that  a  corporation?  A.     No,  sir. 

Q.  At  the  time  the  advances  were  first  made, 
had  any  business  been  done  by  that  company  with 
Alaska  Junk? 

A.  Well,  the  company  was  not  in  existence  until 
we  formed  the  company.  [263] 

Q.  I  see.  Alaska  Junk  joined  with  other  oper- 
ators to  form  that  company? 

A.     With  Dulien  Steel  Products. 

Q.  How  much  of  an  interest  did  Alaska  Junk 
have  in  that?  A.     Fifty  per  cent. 

Q.     Who  had  the  other  fifty  per  cent? 

A.     Dulien  Steel  Products. 

Q.     What  was  the  purpose? 

A.  To  dismantle  a  logging  railroad  and  logging 
camp;  it  was  railroad  equipment,  locomotives,  and 
logging  cars. 
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Q.    And  did  Alaska  Junk  receive  that  as  scrap? 

A.  No;  that  was  carried  as  a  separate  venture; 
and  whatever  was  sold  went  through  the  Carlton 
Coast  books. 

Q.  Was  that  operation  substantially  the  same  as 
the  Alaska  Junk  operation  insofar  as  the  purchase 
and  sale  of  salvage  equipment  was  concerned,  and 
so  forth? 

A.  No;  this  company  just  made  that  one  pur- 
chase. 

Q.  And  was  that  one  purchase  of  the  same  type 
as  was  ordinarily  entered  into  by  the  Alaska  Junk 
Company  %  That  is  what  I  mean. 

A.     That  is  right. 

Q.  Were  there  any  other  companies  that  you 
testified  about?  A.     I  don't  know.  [264] 

Mr.  Jones:     Industrial  Air. 

The  Witness:     I  think  we  discussed  that. 

Q.  (By  Mr.  Marcussen) :  That  corporation  was 
formed  by  the  Alaska  Junk? 

A.     Yes;  and  Morris  Schnitzer. 

The  Court:  Are  you  through  with  these  collat- 
eral matters?  If  you  are,  we  will  take  a  recess  for 
lunch. 

Mr.  Marcussen:  I  just  wanted  to  ask  him  one 
more  general  question. 

The  Court:  Are  you  through  with  these  collat- 
eral matters,  because  I  don't  want  to  have  to  start 
over  them  again  after  lunch. 

Q.     (By  Mr.  Marcussen)  :     These  advances,  gen- 
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erally,  consisted  of  advances  for  stock,  where  stock 
purchases  were  made,  and  advances  that  were  made 
in  the  nature  of  materials,  such  as  sales'? 

A.     That  is  right. 

Q.  And  they  were  made  as  advances  for  the  pur- 
pose of  financing  a  scrap  operation  or  a  salvage 
operation  in  which  the  company  was  interested ;  and 
then  advances  were  made  on  mortgages  and  that 
sort  of  thing  from  time  to  time? 

A.     That  is  right. 

Q.     For  any  other  purpose,  that  you  can  think  of? 

A.  We  gave  them  either  money  or  materials; 
that  would  cover  it  all.  [265]  M 

Mr.  Marcussen:  I  have  no  further  examination 
along  that  line;  but  I  would  like  to  continue  with 
the  witness  this  afternoon. 

The  Court:     We  will  take  a  recess  for  lunch. 

Mr.  Jones :     What  time  shall  we  come  back  ? 

The  Court:     Will  two  o'clock  be  all  right? 

Mr.  Jones:     That  will  be  all  right. 

The  Court:  All  right.  We  will  recess  one  hour 
for  lunch. 

(Whereupon,  at  1:00  o'clock  p.m.,  a  recess 
was  taken  until  2:00  o'clock  p.m.,  same  day, 
same  place.)  [266] 

Afternoon  Session 

The  Court:  As  I  understand  it,  the  Respondent 
had  not  concluded  his  cross-examination  at  the  re- 
cess? 

Mr.  Marcussen:     No,  I  had  not. 
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Whereupon, 

MANUEL  SCHNITZER 

the  witness  on  the  stand  at  the  time  of  the  taking 
of  the  noon  recess,  called  by  and  on  behalf  of  the 
Petitioner,  having  been  previously  sworn,  resumed 
the  stand  and  testified  as  follows: 

Cross-Examination 

(Continued) 
By  Mr.  Marcussen: 

Q.  I  think,  in  your  direct  testimony  you  made 
reference  to  cancellations  of  certain  orders? 

A.     Yes. 

Q.    What  was  the  cause  of  that  cancellation? 

A.  It  was  cancelled  because  we  delivered  a  part 
of  it,  and  the  rest  of  it  we  were  not  producing  fast 
enough,  and  we  were  running  into  difficulties. 

Q.  Did  you  have  any  difficulty  with  your  equip- 
ment and  machinery?  A.     Yes. 

Q.  What  items  of  machinery  and  equipment 
were  you  having  difficulty  with? 

A.  Well,  the  mill  motors  were  not  running  at 
the  [267]  right  speed ;  it  required  different  motors ; 
they  were  too  fast. 

Q.     Who  supplied  those  motors  ? 

A.  Those  motors  came  with  the  mill  that  was 
purchased  from  the  General  Cable  Corporation. 

Q.  Who  purchased  them  from  the  General  Cable 
Cori)oration  ?  A.     Morris. 

Q.  Was  that  purchased  by  Morris  Schnitzer  or 
the  Alaska  Junk,  first? 
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A.  I  don't  recall;  I  think  it  is  in  the  record;  I 
know  that  he  made  the  transaction ;  in  whose  name, 
I  do  not  know. 

Q.  Did  he  make  it  during  the  life  of  Oregon 
Steel? 

A.  I  don't  know  whether  he  bought  it  before 
Oregon  Steel  was  organized,  or  after;  I  think  the 
record  would  show. 

Q.  What  other  items  of  equipment  did  not  func- 
tion properly? 

A.  Well,  that  was  an  important  part.  Second, 
the  rolls  that  we  had  gave  us  difficulty;  the  design 
of  the  rolls  was  not  proper ;  they  were  not  properly 
designed,  and  we  did  not  have  enough  of  them  on 
time. 

Q.    Were  they  used  rolls  or  new  rolls'? 

A.     They  were  new  rolls. 

Q.    Who  were  they  supplied  by?  [268] 

A.  Those  were  supplied  by  the  United  Engi- 
neering Works;  they  supplied  most  of  them,  and 
then  there  was  a  few  purchased  from  other  com- 
panies, but  I  don't  remember  their  names. 

Q.  Do  you  recall  your  testimony  yesterday  when 
you  were  quoting  the  accountant  of  the  company  to 
the  effect  that  the  company  could  not  afford  to  lose 
more  than  $125,000.00? 

A.  Yes;  not  lose;  I  didn't  say  we  couldn't  afford 
to  lose.  We  could  not  afford  to  invest  in  the  Oregon 
Steel  Rolling  Mills. 

Q.     More  than  $125,000.00? 
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A.     That's  right. 

Q.     What  accountant  were  you  referring  to? 

A.     Mr.  Schnitzer. 

Q.     Who?  What  Mr.  Schnitzer? 

A.  A  cousin  of  mine;  an  accountant, — an  ac- 
countant of  the  Alaska  Junk  Company. 

Q.  By  the  way,  is  that  a  brother  of  Louis 
Schnitzer?  A.     Yes;  Mr.  M.  R.  Schnitzer. 

Q.  You  testified  also  about  efforts  to  secure 
cai)ital  from  other  sources;  what  other  sources? 
Do  you  know? 

A.     At  which  time  are  you  talking  about? 

Q.  Well,  any  time  during  the  process  of  organ- 
izing the  Oregon  Steel. 

A.  Well,  we  were, — the  one  I  referred  to  is  to 
the  R.F.C.,  after  the  $700,000.00  loan.  [269] 

Q.     After  the  loan  was  granted?  A.     Yes. 

Q.  From  whom  were  efforts  made  to  secure  capi- 
tal at  that  time? 

A.     We  discussed  that  with  Mr.  Kennedy. 

Q.  You  mean  that  efforts  were  made  to  secure 
additional  money  from  the  R.F.C.?  A.     Yes. 

Q.     And  what  did  Mr.  Kennedy  say? 

A.     He  didn't  think  it  w^ould  go  through. 

Q.     What  reason  did  he  give  for  that? 

A.  Well,  I  don't  remember  the  reason;  he  said 
in  his  opinion  it  would  not  go  through,  and  since 
Washington  always  referred  the  matter  back  to  the 
head  of  the  district  it  was  in,  it  would  take  his 
recommendation  to  put  it  through. 
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Q.  Did  he  say  he  would  not  give  his  recom- 
mendation'? A.     That  is  right. 

Q.     Did  anybody  discuss  the  reasons  with  him? 

A.  I  was  not  the  one  that  did  it;  so  I  don't 
know  that  I  would  know  the  reason  for  it. 

Q.     You  didn't  have  any  negotiations  with  him? 

A.     No,  I  did  not. 

Q.  I  would  like  to  have  you  refresh  your  recol- 
lection carefully  on  this :  was  there  any  effort  made 
to  secure  capital  from  other  concerns?  [270] 

A.  Well,  before  the  thing  was  organized  we  did 
discuss  this  with  Dulien  Steel  Products. 

Q.     What  was  the  nature  of  those  discussions? 

A.  Dulien  Steel  Products  was  supposed  to  go 
into  a  steel  mill. 

Q.    A  steel  mill,  or  Oregon  Steel? 

A.     Into  a  steel  mill ;  we  had  not  named  it  yet. 

Mr.  Jones:     I  didn't  hear  that? 

The  Witness:     Into  a  steel  mill. 

Q.  (By  Mr.  Marcussen)  :  Was  it  this  steel  mill, 
regardless  of  whether  or  not  it  was  named? 

A.  This  was  the  one  that  they  were  contem- 
plating, and  then  Dulien  said  he  was  not  interested, 
that  he  was  working  on  one  of  his  own.  In  other 
words,  it  was  a  race,  whether  we  would  get  in  there 
first,  or  he. 

Q.  Were  any  efforts  made  to  induce  the  Kaiser 
interests  to  get  into  this  corporation,  or  to  get 
money  into  this  corporation? 
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A.  During  October  or  November  we  were  nego- 
tiating with  them  to  sell  the  mill. 

Q.  Had  there  been  any  negotiations  with  them 
a])out  the  possibility  of  them  investing  capital  in 
the  enterprise? 

A.  The  deal  with  them  was  for  them  to  have  it 
entirely. 

Q,  Now,  you  said  something  about  the  profits 
that  were  [271]  expected  from  this  enterprise,  and 
you  mentioned  a  figure  of  $50,000.00? 

A.    Yes. 

Q.  How  did  you  identify  that,  annually  or 
monthly?  A.     $50,000.00  per  month. 

Q.     What  basis  did  you  have  for  saying  that? 

A.  The  engineers,  Arthur  G.  McKee  gave  us  a 
schedule  based  on  the  cost  of  scrap,  the  price  of 
electricity,  labor,  and  so  forth;  and  they  gave  us  a 
quotaton  of,  I  believe,  around  $30.00  per  ton  on  the 
ingots,  and  $10.00  a  ton  on  the  production  expense, 
which  would  make  it  $40.00;  and  the  price  at  that 
time  was  around  $52.00  to  $60.00  per  ton  on  finished 
steel,  which  was  to  leave  us  a  profit  of  $10.00  per 
ton;  and  we  figured  it  Avould  produce  from  four  to 
five  thousand  tons  a  month. 

Q.  Did  McKee  figure  you  would  produce  that 
much,  too?  A.     Yes. 

Q.  So  that  you  were  to  have  profits  around 
$600,000.00  a  year?  A.     That's  right. 

Q.     How  long  did  the  mill   actually  operate  in 
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1943,  while  it  was  still  under  the  Schnitzer-Wolf 

ownership  ? 

A.  We  started  making  ingots,  I  believe,  in  June, 
— May  or  June, — and  we  started  rolling  at  the  end 
of  August,  and  we  rolled  through  September  and 
a  part  of  October.  [272] 

Q.     Now,  were  those  simply  test  operations'? 

A.  Well,  we  started  to  operate;  I  don't  know 
whether  it  was  test  operations. 

Q.  Did  you  continuously  melt  ingots  after  you 
once  started  right  on  until  the  end  of  October? 

A.  I  don't  remember  the  time  we  started  melting 
ingots. 

Q.     You  could  not  identify  that  at  alH 

A.  I  think  we  stopped  melting  ingots  about  a 
week  before  we  finished  rolling. 

Q.     When  did  you  finish  rolling? 

A.  As  I  said,  I  think  it  was  around  the  end  of 
October. 

Mr.  Marcussen:     No  further  questions. 

Ml'.  Jones:     I  have  one  or  two  questions  here. 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Mr.  Schnitzer,  where  was  your  chief  market, 
or  where  were  your  chief  markets  for  scrap  in  the 
United  States  prior  to  or  well  along  in  1941,  1942 
and  1943? 

A.  Our  main  customer  was  Seattle,  Bethlehem 
Steel. 

Q.  What  was  the  freight  rate  between  Portland 
and  Seattle?  A.     Approximately  $3.00  a  ton. 
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Q.  What  has  the  steel  mill  effect  in  Portland 
been  on  the  price  of  scrap?  [273] 

A.  The  price  was  cheaper  in  Portland, — not 
exactly, — the  full  amount  of  the  freight  did  not 
exactly  show  it.  But  there  was  a  sort  of  compromise 
in  the  price,  being  about  $1.50  a  ton  cheaper  than 
it  was  in  Seattle. 

Q.     And  since  the  steel  mill,  what  has  happened? 

A.  Same  thing;  steel,  I  would  say,  is  exactly 
the  same. 

Q.     And  your  selling  price? 

A.  The  selling  price  at  Portland  or  Seattle  is 
the  same  price. 

Q:     If  you  sell,  who  pays  the  freight  to  Seattle? 

A.  The  mill,  the  Bethleliem  Steel,  pays  the 
freight  there. 

Q.  Before  this  mill  came  in,  what  was  the  dif- 
ference ? 

A.     It  was  $1.50  to  $2.00  lower  than  Seattle. 

Q.  If  I  understand  you  right,  the  effect  of  the 
mill  here  has  been  to  increase  the  price  of  scrap 
by  $1.50  or  $2.00  a  ton?  A.     Correct. 

Q.  Do  you  know  whether  that  was  ever  contem- 
plated or  thought  of  by  the  partners  going  into  the 
steel  mill? 

A.  We  knew  that  there  would  be  a  competition 
with  the  other  steel  mills,  and  we  would  have  a 
stronger  price. 

Q.     Stronger  price   in  Portland?  A.     Yes. 

Q.     By  ''stronger,"  what  do  you  mean? 


256  Sam  Schnitzer  vs. 

(Testimony  of  Manuel  Schnitzer.) 
A.     Higher  price.  [274] 
Q.     By  what  amount? 
A.     At  least  the  difference  in  the  freight. 
Mr.  Jones:     That's  all. 

Recross-Examination 
By  Mr.  Marcussen: 

Q.  Didn't  you  testify  in  the  early  part  of  your 
direct  that  the  price  differences  were  the  same  as 
they  were  with  reference  to  the  establishment  of 
this  mill  ?  How  do  you  reconcile  that  testimony  with 
your  answer  "yes"  to  counsel's  statement  that  the 
price  was  actually  increased*? 

A.     I  don't  get  your  point. 

Q.  If  you  don't  understand  that,  I  would  like 
to  ask  you  now  to  just  state  in  your  own  words  how 
it  was  that  the  establishment  of  this  mill  had  the 
effect  of  raising  the  price  of  scrap  in  Portland? 

A.  Previous  to  1941  or  1942,  not  counting  the 
O.P.A.  which  had  an  area  price,  the  Portland  price 
was  $1.50  a  ton  to  $2.00  a  ton  less  than  the  Seattle 
price.  The  Bethlehem  Steel  adjusted  the  freight 
costs  to  the  price  in  Portland  and  Seattle;  and  in 
order  to  get  the  scraj)  in  Portland,  they  must  pay 
the  same  as  the  Portland  price,  which  happens  to 
be  the  Seattle  price. 

Q.  I  thought  you  stated  there  was  a  differential 
of  $1.50  a  ton  in  1942  between  the  Seattle  and  the 
Portland  price?  [275]  A.     There  was. 

Q.     Now  you  just  stated,  if  I  imderstand  you 
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correctly,  that  now  the  prices  are  higher,  because, 

you  say,  it  is, 

A.     (Interposing) :     Not  higher  than  Seattle. 

Q.     It  is  the  same  as  Seattle?  A.    Yes. 

Q.     Because  Columbia  Steel  is  now  buying  here? 

A.  Bethlehem  Steel  is  now  buying  here  in  com- 
petition with  the  Oregon  Steel  Rolling  Mills.  In 
fact,  sometimes  they  pay  more  than  the  local  price 
in  order  to  get  it  out  of  here. 

Q.  They  have  to  pay  the  same  price  that  is 
charged  to  Oregon  Steel? 

A.     The  same,  and  sometimes  they  pay  more. 

Q.  You  set  the  price  on  what  you  charge  to 
Oregon  Steel? 

A.  We  don't  set  the  jDrice ;  we  try  to  get  as  much 
as  we  can;  the  mills  try  to  pay  as  little  as  they  can. 

Q.  Have  you  given  any  account  as  to  the  differ- 
ence in  price  of  steel  for  you  as  compared  with  1942, 
when  you  mentioned  the  differential  of  $1.50  to 
$2.00  a  ton,  when  Seattle  had  that  advantage  over 
Portland?  A.     We  have  a  better  market. 

Q.     A  much  better  market?  A.     Yes.  [276] 

Q.     Is  that  true  all  over  the  country? 

A.     Yes,  it  is. 

Q.    What  is  the  price  of  steel? 

A.  As  a  matter  of  fact,  the  market  back  east  is 
better  than  it  is  in  Portland. 

Q.  What  is  the  price  of  scrap  steel  that  you  are 
talking  about? 
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A.  Number  one  and  two  prepared  is  $26.00  per 
gross  ton. 

Q.  I  think  you  testified  it  was  from  $10.00  to 
$12.00  a  ton  back  in  1940  and  1942;  is  that  correct? 

A.     I  believe  that's  right. 

Mr.  Marcussen :     No  further  questions. 

The  Court:     You  may  stand  aside. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
Mr.  Jones:     I  will  call  Mr.  Margosian. 

Whereupon, 

LEON  D.  MARGOSIAN 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination  \ 

By  Mr.  Jones: 

Q.     AVill  you  state  your  name  to  the  reporter? 

A.     Leon  D.  Margosian.  [277] 

Q.     What  is  your  occupation,  Mr.  Margosian? 

A.     Certified  Public  Accountant. 

Q.  How  long  have  you  been  a  Certified  Public 
Accountant?  A.     Since  1942;  March. 

Q.  Where  did  you  work  in  Sei:)tember  1942  up 
to  December  1943? 

A.  At  the  Oregon  Steel  Mills;  Oregon  Electric 
Steel  Rolling  Mills. 

Q.     You  may  call  it  tlie  "Oregon  Steel"  in  your 
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testimony.    You  worked  for  them  from  September 

1942  to  December  1943?  A.     That's  right. 

Q.    What  were  your  duties  there? 

A.     I  was  office  manager;  chief  accountant. 

Q.  After  you  left  there,  where  did  you  go  to 
work  ?  A.    Alaska  Junk. 

Q.     How  long  did  you  work  there? 

A.     Until  September  of  1945. 

Q.     What  were  your  duties  at  the  Alaska  Junk? 

A.     Office  manager  and  chief  accountant. 

Q.  How  long  have  you  been  engaged  in  book- 
keeping or  accounting  practice? 

A.     Since  1936. 

Q.  Are  you  a  graduate  of  some  school  of  account- 
ing? [278] 

A.  I  graduated  from  a  business  school  back  east, 
and  I  also  took  accounting  courses  in  Northeastern 
University  in  Boston,  and  went  for  two  years  to 
the  City  College  of  New  York  where  I  studied  ac- 
counting. 

Q.     You  studied  accounting  in  those  schools? 

A.     Yes. 

Q.  What  company  did  you  work  for  prior  to 
working  for  Oregon  Steel? 

A.  Immediately  prior  to  that,  I  was  with  the 
Oregon  State  Tax  Commission,  and  prior  to  that 
I  was  with  Price  Waterhouse  in  Portland. 

Q.     How^  long  were  you  with  Price  Waterhouse? 

A.     Approximately  one  and  one  half  years. 

Q.     What  is  the  business  of  Price  Waterhouse? 

A.     Certified  Public  Accountants. 
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Q.     Is  that  their  sole  business*?  A.     Yes. 

Q.  As  an  employee  of  Price  Waterhouse,  did  you 
ever  make  an  audit,  an  independent  audit,  of  any 
of  the  Alaska  Junk  Company  books  or  any  sub- 
sidiary of  the  Alaska  Junk  Company*? 

A.     Not  as  an  employee  of  Price  Waterhouse. 

Q.  Did  you  ever  work  for  any  of  the  subsidiaries 
of  Alaska  Junk? 

A.  Shall  I  say  I  worked  for  an  affiliate  of  the 
Alaska  [279]  Junk  Company. 

Q.     Will  you  explain? 

A.  In  the  summer  of  1941,  during  the  slack  sea- 
son at  Price  Waterhouse,  I  was  sent  to  Alaska  Junk 
Company  to  make  an  audit  of  Plumbing  and  Heat- 
ing Sales  Company.  Based  on  the  findings  of  my 
audit,  I  was  placed  on  the  Alaska  Junk  payroll  for 
approximately  ten  weeks  while  I  cleaned  up  the 
affairs  of  the  company  and  liquidated  it. 

Q.  During  your  duties  with  Oregon  Steel,  did 
you  ever  prepare  any  vouchers  to  be  paid  with 
R.F.C.  funds? 

A.  Yes;  they  were  all  prepared  by  myself  or  at 
my  direction. 

Q.  Did  you  ever  in  any  of  the  vouchers  that  you 
prepared  include  charges  made  by  the  company 
against  Alaska  Junk?  A.     Yes. 

Q.  What  was  the  action  of  the  R.F.C.  with  re- 
spect to  those  charges? 

A.  Some  of  them  they  approved ;  and  some  they 
disai)proved. 
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Q,     Were  some  payments  made  then? 

A.  Some  payments  were  made  during  the  period 
when  the  mortgage  funds  were  being  disbursed. 

Q.  There  has  been  some  testimony  about  a  Mr. 
McGonigle.   Do  you  know  who  he  was?  [280] 

A.  Mr.  McGonigle  was  the  engineer  assigned  by 
the  R.F.C.  to  supervise  the  disbursements  of  the 
R.F.C.  mortgage  funds  and  to  see  that  the  construc- 
tion of  the  mill  facilities  was  made  in  accordance 
with  the  standards  desired  by  the  R.F.C. 

Q.  Who  was  the  person  that  disallowed  some  of 
the  claims  that  were  made? 

A.  Mr.  McGonigle  was  what  we  call  the  sole 
arbiter  as  to  any  funds  that  would  be  disbursed  by 
the  R.F.C;  that  is  so  far  as  I  was  concerned. 

Q.  Do  you  know  whether  they  had  any  difficul- 
ties there  while  you  were  there  with  respect  to 
production?  A.     Yes. 

Q.     Just  in  a  general  way,  what  was  the  trouble? 

Mr.  Marcussen:  I'll  object  to  that,  if  your 
Honor  please,  on  the  groimd  that  this  witness  is 
not  qualified.    He  is  an  accountant. 

The  Court:  He  may  know;  I  will  overrule  the 
objection. 

A.  AYas  that  question  in  connection  with  pro- 
duction ? 

Q.  (By  Mr.  Jones)  :  Well,  what  general  oper- 
ating difficulties  were  there? 

A.  Well,  I  think  the  greatest  difficulty  in  con- 
nection with  the  whole  operation  was  with  the  con- 
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struction  of  the  plant,  and  that  was  primarily 
because  of  the  incompetence  of  [281]  the  engineers 
who  were  employed,  in  the  first  place,  aggravated 
by  the  difficulties  to  obtain  and  secure  materials 
during  the  early  stages  of  the  war  when  every  firm 
was  trying  to  get  these  materials. 

Q.  Do  you  know  what  the  original  final  esti- 
mated cost  was?  A.     The  original"? 

Q.  You  had  several  preliminary  surveys,  and 
then  you  started  construction  on  a  final  set  of 
figures. 

A.  The  estimate  that  was  used  during  the  con- 
struction of  the  plant  was  prepared  by  McKee,  and 
I  think  that  was  used  by  the  R.F.C.  in  disbursing 
their  funds. 

(A  document  was  marked  Petitioner's  Ex- 
hibit No.  34  for  identification.) 

Q.  (By  Mr.  Jones) :  I  am  just  about  to  hand 
you  an  exliibit,  which  the  Clerk  is  marking  as  Peti- 
tioner's No.  34.  I  will  ask  you  if  the  papers  there 
are  in  the  right  order  (hands  document  to  witness). 

A.     Yes. 

The  Court:  If  the  witness  has  not  stated  what 
the  paper  is,  if  there  is  some  way  of  describing  it, 
it  should  be  in  the  record.  m 

Q.  (By  Mr.  Jones)  :  This  exhibit  for  identifi- 
cation No.  34,  who  prepared  [282]  that? 

A.     I  did. 

Q.     AVhat  is  it? 
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A.  It  is  a  memorandum  schedule  prepared  by 
me  showing  the  actual  cost  of  the  plant  facilities 
in  comparison  with  the  estimated  cost  of  the  plant 
facilities  as  taken  from  the  records. 

The  Court:  It  shows  a  comparison  of  the  esti- 
mates of  what  it  would  cost  and  what  it  did  actually 
cost? 

The  Witness:     Yes. 

The  Court :     The  Oregon  Steel  plant  ? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jones)  :  Are  these  in  your  hand- 
writing ?  A.     Yes. 

Mr.  Jones:  I  will  oifer  this  in  evidence  as  Ex- 
hibit 34  of  the  Petitioners. 

Mr.  Marcussen :  I  have  a  question  about  it,  your 
Honor. 

The  Court:     All  right. 

Mr.  Marcussen:     When  did  you  prepare  this? 

The  Witness:  That  was  about  the  time  shown 
as  the  date  on  those  schedules,  September  23,  1943. 

The  Court:     September  23,  1943? 

The  Witness :     That  is  right.  •  [283] 

Mr.  Marcussen :  Prepared  while  you  were  at  the 
Oregon  Steel  Mills? 

The  Witness:     Yes. 

Mr.  Marcussen:  When  was  the  last  time  you 
saw  it? 

The  Witness:     Well,  I  gave  it  to  the  attorney. 

Mr.  Marcussen:     When? 

The  Witness :     Last  w^eek. 
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Mr.  Marcussen:     In  response  to  Ms  request? 

The  Witness :  No,  I  volunteered  it ;  I  thought  it 
might  have  some  bearing  on  the  case. 

Mr.  Marcussen:  Where  did  you  get  if?  From 
what  source  did  you  get  it? 

The  Witness :  Those  schedules  were  prepared  by 
me  at  the  time  when  they  were  considering  amend- 
ing the  certificate  of  necessity. 

Mr.  Marcussen:     Where? 

The  Witness:     In  September  of  1943. 

Mr.  Marcussen:  Where  did  you  get  it  when  you 
gave  it  to  counsel? 

The  Witness:     I  had  it  in  my  possession. 

Mr.  Marcussen:  How  did  you  come  to  have  it 
in  your  possession,  if  this  document  was  prepared 
for  Oregon  Steel? 

The  Witness:  When  I  left  Oregon  Steel,  I  took 
a  folder  containing  my  personal  papers,  and  this 
happened  to  [284]  be  in  there,  entirely  without  my 
knowledge. 

Mr.  Marcussen:  Is  there  a  copy  of  this  at  Ore- 
gon Steel?  Was  a  copy  of  this  submitted  and  pre- 
pared at  Oregon  Steel? 

The  Witness:  They  have  a  copy  of  the  figures 
of  the  original  estimate,  and,  of  course,  they  have 
figures  on  the  actual  cost. 

Mr.  Marcussen:  I  am  asking  you,  do  they  have 
a  copy  of  this  document? 

The  Witness:  No;  that  is  the  original  and  only 
document. 
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Mr.  Marcussen:  Did  you  prepare  this  for  Ore- 
gon Steel  in  1943? 

The  Witness:     Yes. 

Mr.  Marcussen:  At  whose  request  for  Oregon 
Steel? 

The  Witness:  At  the  request  of  Mr.  Wolf  and 
Mr.  Schnitzer. 

Mr.  Marcussen:  Is  this  the  very  copy  that  you 
prepared  for  them? 

The  Witness:     Yes. 

Mr.  Marcussen:  Did  you  get  this  and  present 
this  to  Oregon  Steel,  these  very  papers  here? 

The  Witness:  No;  they  were  never  presented  to 
them. 

Mr.  Marcussen:     Why  not? 

The  Witness:  Because  shortly  after,  they  in- 
structed [285]  me  to  prepare  a  revision  of  the  cer- 
tificate of  necessity, — I  will  change  that.  Shortly 
after  they  instructed  me  to  prepare  a  revision  of 
the  certificate  of  necessity,  they  discarded  the  idea 
of  revising,  and  decided  to  sell  the  mill  without 
going  through  the  trouble  of  changing  it. 

Q.  (By  Mr.  Marcussen) :  Did  you  notify  them 
that  you  had  prepared  it? 

The  Witness:     They  knew  I  had  prepared  it. 

Mr.  Marcussen:  They  said  they  w^ere  not  inter- 
ested in  it,  ''just  keep  it"? 

The  Witness:  Well,  so  far  as  these  particular 
papers  were  concerned,  I  told  them  I  had  prepared 
them,  and  they  said  they  would  not  he  needed. 
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Mr.  Marcussen:  AVliere  have  tliey  been  all  the 
time  ? 

The  Witness:  They  have  been  in  my  personal 
file. 

Mr.  Marcussen:  Were  they  folded  like  that  in 
the  personal  file  (indicating)  ? 

The  Witness:     Yes. 

Mr.  Marcussen:  By  that,  I  mean  these  folds 
here  (indicating)  ? 

The  Witness:  Yes.  No,  I  folded  them  that  way 
and  put  them  in  my  pocket  when  I  brought  them 
here  to  Mr.  Jones. 

Mr.  Marcussen:  Did  you  make  any  use  of  them 
in  1943? 

The  Witness:  I  made  them  just  to  show  the  in- 
crease over  the  original  estimate;  it  shows  it  down 
to  a  penny,  [286]  $366,000.00. 

Q.  (By  Mr.  Jones)  :  I  want  to  ask  you  a  few 
questions  before  I  continue  my  offer.  The  figures 
on  this,  where  did  you  get  them? 

A.  They  were  taken  from  the  ledger  of  Oregon 
Steel. 

Q.  You  know  they  are  correct  transcriptions  of 
the  figures'?  A.     Yes. 

Mr.  Jones :     I  offer  this  in  evidence,  your  Honor. 

The  Court:     Is  there  any  objection? 

Mr.  Marcussen :  I  don't  think  it  is  duly  authenti- 
cated ;  it  is  not  a  document  produced  in  the  ordinary 
course  of  business.  It  was  not  produced  by  Oregon 
Steel. 
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The  Court:  I  will  overrule  the  objection  and 
admit  the  document  in  evidence. 

(The  document  heretofore  marked  Petition- 
er's Exhibit  No.  34  for  identification,  received 
in  evidence.) 

Q.  (By  Mr.  Jones)  :  How  much  does  the  ex- 
hibit show  that  the  steel  mill  cost  over  the  estimate  ? 

A.     Well,  the  plant  facilities, 

The  Court:  What  do  the  figures  show,  the  total 
figures;  isn't  that  the  question? 

Mr.  Jones:  I  asked  him  how  much  the  cost  of 
the  mill  [287]  was  above  the  estimate. 

The  Court:     All  right. 

A.     $366,646.10. 

Q.  (By  Mr.  Jones) :  I  am  handing  you  Peti- 
tioner's Exhibit  19,  and  ask  you  if  you  prepared 
that  (hands  document  to  witness)  ? 

A.    Yes. 

Q.  Now,  I  call  your  attention  to  the  heading  on 
the  liability  side  of  this  balance  sheet  called  ''Ad- 
vances from  Stockholders  $457,825.47,"  and  ask  you 
to  explain  what  enters  into  that  figure? 

A.  Those  represented  accounts  payable  to  affil- 
iates. 

Mr.  Marcussen :  Just  a  minute.  The  Respondent 
objects  and  moves  that  the  answer  be  stricken  on 
the  ground  that  the  balance  sheet  speaks  for  itself, 
because  it  is  termed  "Advances  by  Stockholders." 

The  Court:  Did  the  witness  have  anything  to 
do  witli  the  preparation  of  the  balance  sheet? 
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The  Witness:     I  prepared  it. 

The  Court :  Do  you  know  where  the  figures  came 
from  that  went  into  the  balance  sheet? 

The  Witness:    Yes. 

•The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Jones)  :  Will  you  kindly  explain 
that  one  item  there?  [288] 

A.  Advances  from  Stockholders  represented 
loans  and  accounts  payable  to  the  afi&liates. 

Mr.  Marcussen:  I  will  object  to  a  characteriza- 
tion of  the  loans  on  the  ground  that  it  calls  for  a 
conclusion  of  the  witness. 

The   Court:     I  will  overrule   the   objection. 

The  Witness:  To  affiliates  and  stockholders  of 
Oregon  Steel. 

Q.     (By  Mr.   Jones):     And  who   were   they? 

A.  Alaska  Junk,  and  Industrial  Air,  Schnitzer 
Steel  Products,  and  possibly  Central  Supply  Com- 
pany ;  as  to  the  last  one,  I  am  not  sure.  % 

Q.  Why  was  not  that  included  above  under  the 
heading  of  "Current  Liabilities"? 

A.  Well,  it  is  customary  accounting  procedure 
to  set  aside  amounts  due  stockholders  and  affiliates, 
and  show  them  apart  from  the  current  liabilities  of 
the  concern. 

Q.  I  am  handing  you  Petitioner's  17,  and  ask 
you  if  you  recognize  what  that  exhibit  is?  (Hands 
document  to  witness.) 

A.  That  is  the  open  account  of  the  steel  mill 
with  the  Alaska  Junk. 
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Q.  Is  that  account  and  the  transactions  shown  in 
this  account,  or,  rather,  the  balance  shown  on  this 
account  [289]  represented  in  this  figure  of  $457,- 
825.47  on  the  balance  sheet?  A.     Yes. 

Q.  By  the  "balance  sheet",  I  mean  Exhibit 
No.  19?  A.     Yes. 

Q.  I  am  handing  you  Petitioner's  16;  what  is 
that? 

A.  That  is  the  Oregon  Steel  ledger  account  with 
Schnitzer  Steel  Products  Company. 

Q.  Is  the  balance  shown  on  Petitioner's  16  as 
of  the  date  of  this  balance  sheet,  as  shown  in  this 
figure  on  the  balance  sheet,  $457,825.47  ? 

The  Court :     What  exhibit  is  that  ? 

Mr.   Jones:     On   Exhibit   19,   the  balance  sheet. 

Q.  (By  Mr.  Jones) :  Is  that  figure  included  in 
here   (indicating)  ?  A.     Yes. 

Q.  Now,  when  I  mentioned  a  moment  ago  the 
balance  on  Exhibit  17  being  included  in  the  figure 
last  mentioned  on  Exhibit  19,  I  meant  the  balance 
of  October  31.  Is  that  the  balance  that  you  referred 
to  (indicating)  ?  A.     Yes. 

Q.  I  am  handing  you  Petitioner's  19,  and  I 
will  ask  you  if  you  recognize  that  ? 

The  Court:  That  is  the  same  one  you  had  be- 
fore? 

Mr.  Jones:     No,  this  is  Petitioner's  18.  [290] 

The  Court:     You  said  it  was  Petitioner's  19. 

Mr.  Jones:  I  beg  your  pardon.  I  meant  Peti- 
tioner's 18. 
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Q.  (By  Mr.  Jones)  :  I  am  handing  you  Peti- 
tioner's 18  and  I  will  ask  you  if  you  recognize  that? 

A.    Yes. 

Q.    What  is  if? 

A.  This  is  the  Oregon  Steel  ledger  scrap  account 
with  the  Alaska  Junk  Company. 

Q.  I  inquired  whether  the  figure  represented  by 
that  accomit  on  Exhibit  18  is  included  in  the  figure 
of  $457,825.47  on  Exhibit  19?  A.     Yes,  sir. 

Q.  Now  then,  you  mentioned  a  couple  of  other 
companies  that  may  have  had  balances  included  in 
this  figure  of  $457,825.47  on  Exhibit  19.  What  com- 
panies are  those  ?  A.     Industrial  Air  Products. 

Mr.  Marcussen:  Just  a  moment.  The  Resj^ond- 
ent  objects  to  this  on  the  ground  that  the  testimony 
now  being  elicited  is  contrary  to  the  evidence  stip- 
ulated in  the  case  for  the  entire  balances  of  Alaska 
Junk  and  Morris  Schnitzer;  it  is  stipulated  in  this 
case. 

Mr.  Jones:  I  see  no  inconsistency;  these  figures 
do  not  add  up  to  that  amount ;  we  can  add  them  up. 
I  will  [291]  withdraw  the  question. 

The  Court:     Are  there  any  other  questions? 

Mr.  Jones :     Yes,  your  Honor. 

Q.  (By  Mr.  Jones)  :  How  soon  after  the  end 
of  each  month  did  you  ordinarily  have  the  balance 
sheets  out?  A.     Usually  about  the  15th. 

Q.  Now,  there  is  $190,000.00,  roughly,  shown  on 
this  balance  sheet 

The  Court :     Balance  sheet  in  what  exhibit  ? 
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Mr.  Jones:  The  balance  sheet  in  Exhibit  19. 
It  is  Accounts  Payable,  $190,684.06. 

Q.  (By  Mr.  Jones)  :  Do  you  know  whether  or 
not  any  obligations  to  the  Alaska  Junk  Company  or 
Morris  Schnitzer  is  represented  in  that  figure? 

A.  There  are  no  obligations  shown  either  to 
Alaska  Junk  or  Morris  Schnitzer  represented  in 
this  $190,000.00  on  accounts  payable. 

Q.     As  shown  on  Exhibit  19  % 

A.     That  is  right. 

Q.  When  you  were  at  the  Alaska  Junk  Company 
as  a  bookkeeper,  did  you  keep  the  accounts  of  the 
Carlton  Coast  Liquidators?  A.     Yes.  [292] 

Q.    And  of  Central  Supply? 

A.  No,  sir.  During  the  first  year  I  was  there  I 
supervised  the  accounting  of  Central  Supply  and 
prepared  the  monthly  financial  statement. 

Q.  My  question  was,  did  you  keep  the  account, 
or  did  you  supervise  the  account  on  the  Alaska 
Junk  Company's  books  of  Central  Supply? 

A.     Accounts  Receivable  and  Payable,  yes. 

Q.  That  would  be  the  same  with  the  Marsh- 
field  Bargain  House?  A.     Yes. 

Q.     And  Industrial  Air  Products  ?  A.     Yes. 

Q.  And  what  was  •  the  Plumbing  and  Heating 
Sales  Company?   Was  it  operating  then? 

A.     No,    sir;   that   was   liquidated   in   1941. 

Q.  You  did  keep  those  accounts  when  you  were 
there  ?  A.     Yes. 

Q.     Did  you  keep  accomits  with  such  concerns 
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as  Max  Turn,  Mimce  and  Pedrante,  Emil  Nyberg, 

P.  Pedrante,  and  Medford  Bargain  House? 

A.  Some  of  the  names  are  familiar;  some  of 
the  names  we  didn't  have  on  the  books. 

Q.     At  that  time?  A.     At  that  time.  [293] 

Mr.  Jones :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Marcussen: 

Q.     When  did  you  first  become  a  C.P.A.  ? 

A.     March,  1942. 

Q.    Are  you  a  graduate  of  any  college  ? 

Mr.  Jones :  Before  you  go  on,  there  is  one  ques- 
tion I  would  like  to  ask. 

Mr.  Marcussen:     All  right.  " 

Mr.  Jones:  What  was  the  difference  in  the  con- 
dition of  the  company's  activities  between  Novem- 
ber 1,  1943  and  November  26,  1943?  Was  there 
much  activity?    What  was  the  situation  there? 

The  Witness:  The  mill  was  completely  shut 
down,  and  the  only  section  operating  was  the  ac- 
comiting  section  preparing  the  information  re- 
quired for  closing  the  books  of  the  steel  company. 

Mr.  Jones:  Would  this  balance  sheet  here  of 
Exhibit  19  reflect  substantially  the  condition  as  it 
existed  on  November  26  ? 

The  Witness:     Yes,  sir. 

Mr.  Jones :     That  is  all. 

Q.  (By  Mr.  Marcussen)  :  Are  you  a  graduate 
of  any  college?  A.     No,  sir.  [294] 

Q.     I  take  it  you  have  finished  high  school? 
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A.  I  finished  high  school;  two  years  of  business 
college;  one  and  one-half  years  at  Northwestern 
University  at  Boston;  and  two  years  in  night  ac- 
counting courses  at  the  College  of  the  City  of  New 
York. 

Q.    What  business  college  did  you  attend? 

A.     Baker  College  of  Worcester,  Massachusetts. 

Q.  Were  you  a  junior  or  senior  accountant  at 
Price  Waterhouse? 

A.     Semi-senior  when  I  left. 

Q.     You  had  been  a  semi-senior  for  how  long? 

A.  I  would  say  approximately  three  or  four 
months. 

Q.     Prior  to  that,  you  were  a  junior? 

A.     Yes. 

Q.     What  were  your  duties  as  junior  ? 

The  Court:  Counsel  ought  to  know  better  than 
to  go  into  details  like  that;  there  is  too  much  to  be 
done  in  the  trial  on  the  merits  of  a  case  like  this. 

Mr.  Marcussen :     Veiy  well,  your  Honor. 

Q.  (By  Mr.  Marcussen) :  When  did  you  say  the 
mill  first  began  operation?  A.     I  did  not  say. 

Q.     Do  you  know? 

A.  The  mill  began  operating  progressively,  you 
might  say;  they  started  the  furnace  department 
some  time  in  June,  [295]  and  they  operated  that 
intermittently  for  several  months  before  they  had 
that  going  continuously.  And  then  they  had  the  re- 
heating furnace  operating;  further  than  that,  they 
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had  the  roughing  rolls;  and  the  second  breakdown 

rolls,  and  finally  the  finished  rolls. 

Q.  Can  you  fix  the  date  approximately  when 
they  finally  began  producing  finished  steel?  Can 
you  fix  the  date  of  the  functioning  of  these  opera- 
tions that  you  mentioned  ?  M 

A.  I  would  assume  the  furnace  department 
began  oi3erating  some  time  around  June;  and  the 
rolling  mill  began  operating  the  latter  part  of 
August  or  the  early  part  of  September. 

Q.  Now,  what  materials  were  necessary  to  op- 
erate the  rolling  mill  ?  "  1 

A.  Ingots  heated  to  a  temperature  necessary  to 
produce  the  plasticity  for  breaking  or  reducing  the 
size  of  the  ingots  to  a  finished  product  size. 

Q.    When  did  the  furnace  start  operating?  M 

A.  As  I  stated,  I  believe  the  furnace  department 
began  operating  some  time  in  June. 

Q.    Where  w^ere  the  ingots  heated  ? 

A.     In  the  reheating  furnace. 

Q.     When  were  they  ready  for  operation? 

A.     I  would  say  some  time  in  August.  f 

Q.  These  ingots  that  you  are  speaking  of — are 
you  speaking  of  steel  ingots?  [296]  A.     Yes. 

Q.     Where  did  the  mill  obtain  the  steel  ingots? 

A.     They  made  the  ingots. 

Q.     They  made  them  ?  A.     Yes. 

Q.  What  materials  are  necessary  to  make  steel 
ingots  ? 

A.  They  require  scrap;  the  require  the  ingredi- 
ents which  they  mix  into  the  scrap  while  in  the 
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furnace  to  produce  the  necessary  chemical  compo- 
sition,   inchiding    coke    and    several    non-metallic 
elements. 

Q.  When  was  the  rolling  mill  finally  ready  to 
start? 

A.     As  I  stated,  it  was  some  time  in  August. 

Q.  Did  the  mill  get  all  the  scrap  they  needed 
from  sources  in  Portland  or  elsewhere  ? 

A.  Yes;  they  had  a  good  supply  of  scrap  and 
other  materials  necessary  for  operation  when  they 
were  required. 

Q.  You  stated  that  it  is  customary  in  setting 
u})  balance  sheets  to  state  advances  of  stockholders 
separately.  Do  you  know  whether  that,  or  the  rea- 
son for  that  custom  is  based  on  some  sound  account- 
ing reason  *? 

A.  Well,  primarily  to  show  creditors  and  inter- 
ested ]}eople,  without  looking  at  a  balance  sheet 
what  the  amount  is  owing  to  people  who  are  in- 
terested in  a  particular  firm. 

Q.  Why  is  it  important  from  an  accounting  point 
of  view  [297]  to  reveal  that  information  ? 

A.  Well,  for  one  thing,  it  would  more  properly 
refiect  your  current  asset  ratio,  and  for  another 
thing  it  would  appraise  any  interested  people  what 
the  amount  owing  from  or  to  a  company  is  by  peo- 
])le  interested  in  that  firm. 

Q.  What  effect  does  it  have  on  the  current  asset 
ratio  that  you  are  talking  about  ? 
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A.  If  it  were  included  in  current  liabilities,  it 
would  increase  the  current  liabilities,  of  course. 

Q.  I  am  merely  asking  for  an  explanation  of 
that  statement;  what  effect  would  it  have  on  the 
current  asset  ratio? 

A.  The  effect,  of  course,  would  be  to  increase  the 
current  asset  ratio  of  the  advances  where  included 
in  current  liabilities. 

Q.  Can  you  state  how  the  current  asset  ratio  is 
computed  ?  Will  you  state  that  ? 

A.  Yes;  the  current  asset  ratio  is  the  ratio  be- 
tween current  assets  and  your  current  liabilities. 

Q.  Were  those  advances  by  stockholders,  were 
they  current  assets  ? 

A.     Advances  of  the  stockholders  *? 

Q.  No.  I  beg  your  pardon.  They  were  a  liabil- 
ity. Were  they  current  liabilities  ? 

A.  Not  in  the  balance  sheet  sense  of  the  word; 
they  might  be  considered  so  for  all  practical  pur- 
poses, however.  [298] 

Q.  And  if  they  were  so  considered  for  all  prac- 
tical purposes,  you  should  have  listed  them, 
shouldn't  you,   Mr.   Margosian?  A.     No,   sir. 

Q.     Why  not? 

A.  Well,  as  I  mentioned  before,  the  customary 
accomiting  procedure  always,  or  at  least  in  the  ac- 
counting textbooks  that  I  have  come  in  contact 
with,  advise  that  these  sums  be  shown  in  a  separate 
part  of  the  liability  section  of  the  balance  sheet. 

Q.    Yes,  and  you  stated  also  that  it  would  have 
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some  effect  on  the  current  ratio — the  cuiTent  asset 

ratio?   What  is  that  effect,  again? 

A.  I  said,  if  it  were  inchided  in  the  current 
liabilities  it  would  liave  an  effect  upon  the  current 
asset  ratio. 

Q.  Didn't  you  say  that  they  were  current  ac- 
counts payable  and  current  liabilities  ? 

A.     I  said,  for  all  practical  pui*poses. 

Q.  What  do  you  mean  "for  all  practical  pur- 
poses'"? 

A.  Well,  for  practical  purposes,  you  might  say, 
so  far  as  the  man  on  the  street  is  concerned. 

Q.     And  who  is  the  man  on  the  street  ? 

A.  The  man  on  the  street — for  one  thing,  the 
owners  of  the  company  who  wanted  to  know  this, 
they  wanted  to  know  how  much  the  affiliated  con- 
cerns had  due  them  from  the  steel  [299]  mills.  If 
that  were  included  in  the  cuiTent  liabilities,  that 
would   have   been   probably   hidden   and   probably 
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looked. 

Overlooked  by  whom  1 

By  the  owners  of  the  firm. 

By  the  owners  of  the  firm  ? 

Perhaps  "overlooked"  is  the  wrong  word. 

The  owners  of  what  firm  ? 

The  Oregon  Electric  Steel  Mill. 

Who  were  they?  A.     Who  were  they? 

They  were  the  stockholders  of  Alaska  Junk? 

Stockholders  of  Alaska  Junk  ? 

Stockholders    of    Oregon    Steel,    but    didn't 
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Alaska  Junk  have  an  account  on  the  books  showing 

what  was  owed  by  Oregon  Steel. 

A.     That  is  right. 

Q.  They  didn't  depend  on  the  balance  sheet  to 
find  that  out. 

A.  No,  but  when  the  stockholders  came  in  and 
asked  me  for  a  balance  sheet,  it  might  be  much 
easier  for  them  to  find  that  figure  if  I  set  it  apart. 

Q.  And  what  justification  is  there  for  putting 
that  item  down  as  '' Advances  By  Stockholders,"  if 
it  is  not  a  current  liability?  Why  wasn't  it  put 
down  as  "Advances  by  Stockholders"  among  the 
' '  current  liabilities ' '  ?  [300] 

A.  As  a  certified  public  accomitant,  I  ap- 
proached my  balance  sheet  preparation  in  connec- 
tion with  what  I  had  been  doing,  and  I  think  you 
will  find,  if  you  go  to  any  textbook  in  accounting, 
that  advances  are  generally  shown  apart  from  cur- 
rent liabilities,  in  a  separate  section  of  the  liability 
section  of  the  balance  sheet. 

Q.  If  they  are  current  liabilities,  what  justifica- 
tion is  there  for  excluding  them  from  liabilities, 
and  then  stating  them  separately  as  advances  from 
stockholders  ? 

A.  They  could  have  been  placed  in  there  the 
other  way,  but  this  is,  I  think,  the  proper  way. 

Q.  Should  they  not  have  been  placed  under  cur- 
rent liabilities  accounting  to  good  accounting  prac- 
tice? A.     No,  sir. 

Q.     What  basis  would  there  be  for  not  placing 
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them  among  the  current  liabilities,  if  that  is  what 

they  were? 

A.  I  thought  I  was  following  good  accounting 
procedure. 

Q.  What  is  the  purpose  of  good  accounting  pro- 
cedure "? 

A.  To  reflect  the  financial  position  at  any  given 
time. 

Q.  That  is  it  exactly.  If  they  are  current  liabili- 
ties, and  if  they  are  not  listed  as  such,  it  will  not 
tell  the  public  accurately  just  what  the  situation  is  ? 

A.     No,  sir. 

Q.     Isn't  that  correct?  [301]  A.     No,  sir. 

Q.     Why  isn't  it  correct? 

A.  Anybody  w^ho  is  interested  enough  in  a  bal- 
ance sheet  enough  to  look  at  it  will  want  to  ask 
questions  concerning  the  various  items. 

Q.  They  will  want  to  know  how  much  the  stock- 
holders have  advanced  to  the  corporation,  won't 
they?  A.     That  is  right. 

Q.  Is  there  any  reason  why  you  should  not  ]:)lace 
that  item,  also,  among  the  current  assets 

A.     Current  liabilities,  you  mean? 

Q.  Yes,  that  is  what  I  mean ;  current  liabilities. 
Is  there  any  reason  why  they  should  not  be  placed 
amongst  the  current  liabilities  if  they  were  such? 

A.     I  don't  follow  your  question. 

Q.  You  have  the  advances  from  stockholders 
set  below  the  current  liabilities,  as  a  separate  item. 
Could  they,  or  could  they  not  have  been  listed  under 
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''current  liabilities"  as  "advances  from  stockhold- 
ers"? A.     They  could  have. 

Q.  And  if  they  were  current  liabilities,  that  is 
where  they  should  have  appeared  ? 

A.  No,  sir.  I  think  we  are  kind  of  beating 
around  the  bush.  As  I  told  you  before,  I  considered 
them  in  the  nature  of  current  liabilities.  I  wanted 
to  show  a  proper  segregation  [302]  on  the  balance 
sheet,  and  so  I  set  it  apart. 

Q.  Mr.  Margosian,  isn't  every  one  of  these  items 
set  forth  separately  under  "current  liabilities,"  so 
far  as  the  amounts  and  the  characterization  there 
is  concerned;  aren't  they  set  forth  separately? 

A.  Well,  in  one  sense,  that  is  true;  but  in  my 
opinion,  that  would  not  be  under  the  proper  head- 
ing. 

Q.  It  would  not  be  under  the  proper  heading  if 
you  put  them  under  "current  liabilities,"  that  is, 
the  advances  from  stockholders;  but  isn't  that  ex- 
actly what  they  are,  current  liabilities  ? 

A.  I  don't  think  it  would  be  good  accounting 
procedure,  as  I  told  you  before. 

Q.  You  think  it  would  be  improper,  as  an  ac- 
countant ?  A.     Yes. 

Q.  Well,  I  am  shocked  somewhat  at  that  state- 
ment. I  know  something  about  accounting,  and  I 
never  heard  of  it. 

Mr.  Jones:  I  move  the  court  that  the  remark 
be  stricken. 

The  Court :  It  will  be  stricken.  Counsel  will  con- 
fine himself  to  questions  instead  of  comments. 
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Q.  (By  Mr.  Marcussen)  :  What  is  a  current 
liability? 

A.  A  current  liability  is  an  amount  owing  an 
outsider  of  the  company  for  amounts  which  are  due 
and  payable  within  [303]  the  current  year. 

Q.  Did  you  say  that  were  due  and  payable 
within  the  current  year  ? 

A.  Well,  at  the  time  the  question  was  indetermi- 
nate. 

Q.  If  it  was  indeterminate,  how  would  they  be 
current  liabilities'? 

A.  Because  the  owners  expected  them  to  be  paid 
some  time  in  the  future,  but  I  didn't  know  whether 
it  would  or  would  not  be  within  a  year,  or  what 
part  would  be  paid  within  a  year,  or  what  part 
would  be  longer  than  a  year. 

Q.  Well,  if  that  is  the  case,  you  wouldn't  put 
them  under  "current  liabilities".  Is  that  the  rea- 
son? 

A.  Well,  if  it  had  been  an  outside  firm,  you 
would  determine  which  part  of  that  amount  would 
be  payable  within  a  year  and  which  part  of  the 
amount  would  be  included  in  current  liabilities,  and 
the  rest  would  be  shown  under  fixed  liabilities. 

Q.  By  "payable  within  a  year,"  you  mean  pay- 
able by  what  standard  ? 

A.     I  don't  follow  the  question. 

Q.  Who  determines  whether  it  is  payable  within 
a  year? 

A.     Usually  by  agreement  between  the  parties. 
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Q.  Did  you  ascertain  what  the  agreement  was 
between  the  parties? 

A.  Well,  I  had  discussed  it  with  them  from  time 
to  time.  [304] 

Q.     And  what  did  they  say  ? 

A.  They  expected  it  to  be  paid  as  soon  as  the 
mill  was  in  operation.  That  is,  periodic  payments 
were  to  be  made  against  that  account  after  the  mill 
went  into  operation. 

Q.  And  that  is  the  balance  sheet  of  October  1, 
1943?  A.    Yes. 

Q.     And  they  had  barely  been  in  operation? 

A.    Yes. 

Q.  And  on  this  balance  slieet  are  items  that  had 
been  advanced  over  a  period  of  two  years;  isn't 
that  true?  A.     Yes. 

Q.  Now,  does  this  current  asset  ratio  have  any- 
thing to  do  with  the  working  capital  of  a  corpora- 
tion ?  A.     Yes. 

Q.     What  is  the  working  capital  of  a  corpora-  « 
tion?  1 

A.  The  working  capital  of  a  corporation  is  the 
excess  of  the  current  assets  over  current  liabilities. 

Q.  You  mentioned  the  current  asset  ratio.  What 
is  your  experience  as  an  accountant  with  the  cur- 
rent asset  ratio  of  an  ordinary  manufacturing  plant 
like  this  usually  is  ? 

A.  Well,  a  ratio  of  two  to  one,  would  be  desir- 
able; one  to  one  would  probably  be  all  right. 

Q.  One  to  one  would  be  all  right  for  what  kind 
of  an  operation? 
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A.     You  could  get  by  with  it.  [305] 

Q.  That  would  mean  that  the  current  assets — 
that  would  mean  that  your  current  liabilities  that 
are  payable  within  a  year  are  equal  to  your  current 
assets?  A.     Yes. 

Q.  You  would  have  no  working  capital  if  the 
ratio  were  one  to  one?  A.     That  is  right. 

Q.     No  working  capital  at  all  ? 

A.     That  is  right. 

Q.  And  if  these  advances  to  stockholders  were 
included  among  the  current  liabilities,  you  would 
have  an  unfavorable  current  asset  ratio,  wouldn't 
you '?  A.     Yes. 

Q.     That  is  to  say,  the  ratio  by  which  current 
liabilities  are  less  than  current  assets — by  which ' 
the  current  liabilities  are  greater  than  the  current 
assets  ?  A.     What  do  you  mean  ? 

Q.  That  is  to  say,  the  ratio  by  which  your  cur- 
rent liabilities  are  greater  than  your  current  assets, 
in  that  case  the  ratio  would  be  less  than  one  to  one? 

A.     That's  right,  if  it  is  so  shown. 

Q.  In  other  words,  an  inverse  current  asset 
ratio.  Now,  you  mentioned  a  number  of  accounts, 
or  a  number  of  accounts  were  recited  to  you  by 
counsel  for  the  Petitioners  here,  including  Central 
Supply,  Marshfield  Bargain  House,  [306]  Indus- 
trial Air  Products,  M.  Turn,  Munce  and  Pedrante, 
Nyberg,  R.  Pedrante,  and  a  number  of  others.  You 
stated  that  some  were  on  the  books  and  some  were 
not. 
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A.  In  other  words,  we  had  no  accomit  dealing 
with  some  of  those  at  the  time  I  was  there. 

Q.  At  the  time  you  were  there,  that  was  Sep- 
tember, 1943  to  1945? 

A.     No ;  it  was  December  1943. 

Q.    And  up  to  when  ?  To  September  ? 

A.     September,  1945. 

Q.     What  ones  were  on  the  books  at  the  time? 

A.     Excuse  me;  that  was  1946;  September  1946. 

Q.  You  were  there  then.  What  was  the  time? 
Three  years,  approximately  ? 

A.  I  was  there  in  1944,  1945 — about  two  and  one 
half  years. 

Q.  And  what  would  be  the  first  of  those  ac- 
counts ?  Do  you  recall  ? 

A.     No,  I  don't  recall  the  first. 

Mr.  Marcussen:     Do  you  have  it.  Counsel? 

Mr.  Jones :     What  was  that  ? 

Mr.  Marcussen :  The  ones  mentioned  by  the  pre- 
vious Avitness,  Central  Supply,  and  then  there  was 
Industrial 

Mr.  Jones :     Industrial  Air  ? 

Mr.  Marcussen :  There  was  another  one  that  had 
some  [307]  connection  with  ''Industrial". 

Mr.  Jones:  "Industrial  Air"  is  the  only  one 
with  that  name. 

Q.  (By  Mr.  Marcussen)  :  Referring  to  the  ones 
mentioned  by  counsel,  which  ones  were  on  the  books 
when  you  were  there  and  which  ones  were  not? 

Mr.  Jones:  I  am  going  into  that  in  detail  with 
one  of  the  witnesses. 
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Mr.  Marcussen:  If  your  Honor  jjlease,  that 
being  the  case,  I  will  forego  cross-examination  on 
that  point. 

Q.  (By  Mr.  Marcussen)  :  Referring  to  the  ac- 
counts shown  on  the  balance  sheet,  and  going  back 
to  the  question  of  the  accounting  textbook  which 
you  said  it  would  be  advisable  to  set  forth  the  ad- 
vances of  stockholders  separately,  that  did  not  say 
not  to  put  them  in  the  current  liabilities,  did  it,  if 
they  actually  were  current  liabilities  ? 

A.  It  has  been  a  long  time  since  I  looked  at  a 
textbook,  sir,  but  I  think  Montgomery's  Auditing 
Practice  and  Procedure  might  have  something  on 
that. 

Q.  Could  you  produce  that  book  in  court  and 
show  it  to  the  judge  1 

A.  I  don't  have  it  with  me,  but  I  have  it  at 
home. 

Q.     You  do  have  it  at  home?  [308] 

A.     Yes. 

Q.  If  this  trial  goes  on  tomorrow,  which  I  think 
it  will,  will  you  produce  that  book  ? 

A.  Maybe  we  can  have  the  attorneys  bring  it  in. 
I  had  hoped  I  would  not  have  to  be  here  tomorrow. 
I  am  supposed  to  be  in  Salem. 

Q.  I  would  like  to  interrogate  you  about  that.  I 
want  to  be  sure  that  we  understand  you  on  that 
point.  Will  you  kindly  produce  it  ? 

A.     You  wish  me  to  be  here  tomorrow  ? 

Q.  Yes,  indeed,  for  further  cross-examination 
on  that  point. 
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Mr.  Jones:  Perhaps  you  would  do  it  tonight; 
perhaps  he  would  come  back  after  he  leaves  the 
stand,  so  that  he  can  go  home  this  evening. 

Mr.  Marcussen:  I  have  no  objection  to  that;  if 
he  comes  tonight,  that  would  be  quite  satisfactory. 
I  have  no  further  questions  of  the  witness. 

The  Court:  Does  the  Petitioner  have  any  ques- 
tions 1 

Mr.  Jones:  Only  this;  I  would  like  to  offer  the 
tax  return,  because  I  think  the  witness  has  pre- 
pared one,  and  we  might  use  him  to  put  that  in. 

Redirect  Examination  ■ 

By  Mr.  Jones :  ■ 

Q.  Did  you  prepare  the  1943  return  for  Alaska 
Junk?  [309] 

A.     I  prepared  the  1943  return,  yes. 

Mr.  Jones:  May  we  have  the  returns  for  1943 
and  1942? 

Mr.  Marcussen :     For  whom  ? 

Mr.  Jones:  For  Alaska.  I  served  notice  on  you 
for  the  years  1943  and  1942,  for  the  Alaska  part- 
nership return. 

The  Court :  I  think  we  might  take  a  little  recess 
while  they  are  searching. 

(Recess.) 

Mr.  Jones:  I  should  like  to  offer  in  evidence 
the  1942  and  1943  tax  returns  as  our  next  exhi])it. 

The  Court:  Are  you  making  them  a  single  ex- 
hibit ?  Or  two  exhibits  ? 
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Mr.  Jones:     Separate  exhibits. 

The  Court:  No.  35  is  the  partnership  return  for 
what  year? 

Mr.  Jones:  Petitioner's  35  would  be  the  1942 
tax  return;  and  Petitioner's  36  would  be  the  1943 
return.  I  offer  them  in  evidence. 

The  Court :     Is  there  any  objection  ? 

Mr.  Marcussen:     No  objection. 

The  Court:  They  will  be  received  and  so 
marked. 

(The  documents  above-referred  to  were  re- 
ceived in  evidence  and  marked  as  Petitioner's 
Exhibit  No.  35  and  No.  36.)  [310] 

Mr.  Jones:     Are  these  the  returns  or  copies? 

Mr.  Marcussen:     They  are  the  original  returns. 

Q.  (By  Mr.  Jones)  :  Are  you  employed  by  the 
Alaska  Junk  Comj^any  now? 

A.  No,  sir;  I  am  practicing  for  myself,  in 
Salem,  Oregon. 

Q.     How  long  have  you  been  there  ? 

A.     One  and  one-half  years. 

Q.  I  would  like  to  ask  you  also  about  one  item 
on  Exhibit  17.  There  is  an  entry  of  March  31, 
1943,  which  reads,  "to  record  debentures  11/30/42." 
Is  that  your  handwriting?  Did  you  make  that  rec- 
ord ?        A.     No ;  that  was  made  by  our  ])ookkeeper. 

Q.     Under  whose  supervision? 

A.     Under  my  supervision. 

Q.     What  does  that  "11/30/42"  indicate? 
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A.  At  the  time  it  referred  to  the  date  on  which 
the  debentures  were  issued,  and  I  made  this  nota- 
tion on  the  journal  to  that  effect. 

Q.  Had  you  seen  the  debentures  at  the  time  it 
was  recorded,  personally,  the  physical  debentures? 

A.     No. 

Q.  About  when  would  the  November  balance 
sheet  have  been  available  ? 

A.  I  did  not  prepare — we  did  not  prepare  the 
November  balance  sheet. 

Q.     There  was  a  November  balance  sheet 

The  Court :     Of  what  year  ? 

Mr.  Jones:     1943. 

The  Witness :     Of  1942,  do  you  mean  ?  | 

Q.  (By  Mr.  Jones)  :  That  entiy  was  made  in 
1943,  was  it  not  (hands  docimient  to  witness)  ;  but 
this  was  November  1942  down  there  (indicating). 
The  entry  shows  it  was  made  March  31,  1943,  but 
on  the  entry  it  reads,  "to  record  debentures  issued 
11/30/42."  And  my  question  is,  what  does  that 
11/30/42  mean? 

A.  In  the  light  of  my  knowledge  at  the  time  of 
the  entry  or  at  the  present  time  ? 

Q.     No ;  at  the  time  of  the  entry. 

A.  At  the  time  of  the  entry  I  thought  the  deben- 
tures had  been  actually  issued  as  of  that  date. 

Q.     Had  you  ever  seen  the  debentures  ? 

A.     No,  sir.  ^ 

Q.     I  mean,  at  the  time  of  the  entry. 

A.     No. 
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Q.  Or  at  the  time  the  entry  was  made,  you  said 
it  was  not  made  by  you  personally  ? 

A.     That  is  right. 

Q.  Now,  do  you  know  whether  there  was  a 
balance  sheet  made  for  11/30/42?  [312] 

A.     No,  sir. 

Q.     Was  there  or  was  there  not  ? 

A.     There  was  not. 

Q.  So,  whether  or  not  that  is  the  correct  date 
of  the  debentures,  at  least  you  thought  it  was  at 
the  time  you  had  the  entry  recorded?  A.     Yes. 

Mr.  Jones:     That's  all. 

The  Court:  Are  there  any  further  questions  by 
the  respondents? 

Mr.   Marcussen:     Yes;   just   a   question  or  two. 

Recross  Examination 
By  Mr.  Marcussen: 

Q.  You  have  just  discussed  this  entry  that  you 
were  examined  about,  Mr.  Margosian,  of  Novem- 
ber 30, 1942.  Was  that  incorrect? 

A.  The  date  the  debentures  were  issued  was 
different  from  that  November  30  date. 

Q.  So  the  November  30,  1942  date  is  incorrect; 
is  that  right?  A.     Yes. 

Q.  Do  you  know  when  the  debentures  were  is- 
sued ?  A.     I  talked  to 

Q.     (Interposing)  Do  you  know? 

A.     I  do  not  know  the  exact  date;  no,  sir.  [313] 

The  Court:     Does  the  stipulation  show  it? 

Mr.  Jones:     The  stipulation  shows  the  date. 
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Mr.   Marcussen:     I   have   no   further   questions. 
The  Court :     You  may  stand  aside. 

(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Jones:     I  will  call  Mr.  M.  R.  Schnitzer. 

M.  R.  SCHNITZER 

a  witness  called  by  and  on  behalf  of  the  Petitioners, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Jones : 

Q.    Will  you  state  your  name  % 

A.    M.  R.  Schnitzer. 

Q.    What  is  your  occupation,  Mr.  Schnitzer? 

A.     Public  accountant. 

Q.     Are  you  a  graduate  of  any  school  ? 

A.     Yes,  sir ;  the  University  of  Oregon. 

Q.     Did  you  study  accounting  there  ? 
,   A.    Yes,  sir. 

Q.    When  did  you  first  start  in  doing  accountmg 
work  or  bookkeeping  workf  A.     In  1931. 

Q.     Were  you  ever  employed  by  the  Alaska  Junk 
Company?  [314]  A.     Yes. 

Q.    When? 

A.     In  approximately  June  of  1934  to  July  of 
1944 ;  approximately  ten  years. 

Q.     What  were  your  duties  ? 

A.     I  was  the  chief  accountant,  credit  manager, 
assistant  office  manager,  and  then  office  manager. 
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Q.  What  were  your  duties  between  the  time 
you  started  to  work  until  December  1943  ? 

A.     I  was  accountant  for  the  firm. 

Q.     And  from  that  date  until  you  left  in  1944? 

A.     Pardon  me ;  I  didn't  get  the  date. 

Q.     From  December  1943  until  you  quit? 

A.     What  is  the  question  ? 

Q.  Just  a  minute.  Explain  in  your  own  words 
the  periods  of  your  various  jobs. 

A.  From  1934  until  March  of  1943,  I  was  ac- 
countant and  then  this  other  work  overlapped.  And 
then  in  March  of  1943  I  became  office  manager,, 
and  included  in  that  work  of  accounting  work, 
until  December  of  1943,  until  Mr.  Margosian  came 
in;  and  I  worked  with  him,  or  he  worked  with  me 
until  July  of  1944  when  I  left. 

Q.  From  March  of  1943  until  you  left,  you  were 
office  manager? 

A.    Yes ;  and  in  charge  of  accoimts.  [315] 

*     *     * 

Q.  During  the  time  that  you  were  keeping  books 
at  the  Alaska  Junk  Company,  did  you  handle  the 
accounts — did  you  handle  all  the  subsidiary  ac- 
counts  of  the   Alaska   Junk   Company? 

A.    Yes. 

(A  document  was  marked  as  Petitioner's  Ex- 
hibit No.  41  for  identification.) 

Q.  (By  Mr.  Jones)  :  I  am  handing  you  Peti- 
tioner's 41  for  identification,  and  ask  you  to  state 
what  tliat  is   (hands  document  to  witness)  ? 


292  Sam  Schnitzer  vs. 

(Testimony  of  M.  R.  Schnitzer.) 

A.     Have  you  got  that  other  page  ? 

Q.    Where  is  that  other  page  ? 

A.  Here  it  is  (indicating).  Do  you  want  to  put 
it  in  here  (indicating)  ? 

Q.     Yes,  if  it  is  a  part  of  the  same  account. 

A.    Yes. 

Q.    All  right. 

The  Court :     How  many  sheets  are  there. 

The  Witness:     Forty-nine  pages. 

The  Court :     Forty-nine  pages  ?  [320] 

The  Witness:  Total  pages;  that  is  the  original 
records  of  the  Alaska  Junk  Company  accounts  re- 
ceivable with  the  National  Machinery  Company  of 
Eugene. 

Q.  (By  Mr.  Jones)  :  Did  you  put  the  entries 
on  there'?  A.     No,  sir. 

Q.    Was   it   kept  under  your  supervision? 

A.    No,  sir. 

Q.    Were  you  working  for  them  at  the  time  ? 

A.     No,  sir. 

Q.     I  guess  you  don't  know  anything  about  it? 

A.    Yes,  I  do. 

Q.     All  right. 

A.  This  account  was  wound  up  in  1933;  that  is 
why  I  said  it  was  not  under  my  supervision.  But, 
in  later  years,  I  worked  on  the  write-off,  and  I 
regularly  found  it  necessary  to  work  with  them. 

Q.  You  familiarized  yourself  with  those  ac- 
counts ?  A.    Yes. 

Q.    What  is  this? 
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A.  It  is  the  record  of  the  merchandise  and  cash 
advances  to  the  National  Machinery  Company  of 
Eugene,  which  was  a  subsidiary  corporation  of  the 
Alaska  Junk  Company,  for  the  period  of  January 
1,  1928  until  December  31,  1933,  when  it  was  writ- 
ten off  and  closed.  [321] 

Q.     What  do  you  mean  by  written  off  and  closed  ? 

A.  This  corporation  was  liquidated  by  the 
Alaska  Junk  Company  in  the  years  1932  and  1933. 
It  resulted  in  a  bad  debt  to  the  Alaska  Junk  Com- 
pany, which  was  written  off. 

Mr.  Marcussen:  I'll  object  to  that  as  having  no 
materiality  to  the  issue  here.  That  is  a  bad  debt 
that  they  took  back  in  1933. 

The  Court:  Is  it  one  of  those  collateral  com- 
panies that  we  have  been  talking  about  ? 

Mr.  Jones.    Yes. 

The  Court:     It  is  a  sort  of  a  back  history? 

Mr.  Jones:     Yes. 

The  Court:  I  will  overrule  the  objection.  Go 
ahead. 

The  Witness :    Where  was  I  ? 

Q.  (By  Mr.  Jones)  :  Are  you  familiar  with  the 
various  items  in  the  account? 

A.  Yes;  there  was  merchandise  and  cash  ad- 
vances, less  cash  received  and  merchandise  received, 
and,  of  course,  the  final  write-off. 

The  Court :  What  is  the  necessity  of  having  this 
exhibit  in  detail?  It  seems  to  me  it  would  suffice 
if  you  stated  that  would  be  a  record  of  that  account. 
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Mr.  Jones:  Very  well.  I  will  have  the  exhibit 
at  hand,  and  not  offer  it  in  evidence,  but  just  let 
him  testify  [322]  from  it. 

The  Court:  It  seems  to  me  you  have  enough 
pertinent  exhibits  without  going  into  so  much  de- 
tail. 

Mr.  Jones :  This  document  has  been  identified  as 
Exhibit  No.  41  for  identification.  We  can  just  call 
it  the  account  if  we  are  not  going  to  put  it  in  evi- 
dence, if  you  think  it  will  clutter  up  the  record. 

Mr.  Marcussen :  I  think  it  will  facilitate  matters 
in  handling  the  case  if  the  document  is  given  a 
number. 

The  Court :  If  you  interrogate  the  witness  about 
it,  it  should  have  a  number  for  identification. 

Mr.  Jones:  I  think  it  has  already  been  identi- 
fied. 

The  Court:  If  you  are  not  going  to  interrogate 
him,  that  is  another  thing. 

Mr.  Marcussen:  I  am  going  to  interrogate  him 
on  cross-examination. 

Q.  (By  Mr.  Jones) :  I  will  hand  you  another 
exhibit  w^hich  I  will  have  marked  Petitioner's  Ex- 
hibit 42  for  identification.  Will  you  explain  that, 
please  ? 

A.  That  is  the  accounts  receivable  of  the  Cen- 
tral Supply  Company.  The  original  record  of  the 
Alaska  Junk  Company  against  the  Central  SupjDly 
Company  from  the  opening  of  the  Central  Supply 
Company  until  there  appears  to  be  a  current  date. 
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and  included  the  various  advances  for  cash  and 

merchandise,  less  the  stock  taken  by  Alaska  Junk. 

Q.  Did  you  supervise  the  keeping  of  that  rec- 
ord? A.     Yes. 

Q.  You  are  familiar  with  the  categories  of  the 
items'?  A.     Yes. 

Q.  And  you  have  summarized  them  in  your  pre- 
vious statement?  A.     Yes. 

The  Court:  What  do  you  mean  by  "your  pre- 
vious statement ' '  ? 

Mr.  Jones :  His  answer  just  immediately  preced- 
ing. 

Q.  (By  Mr.  Jones) :  Do  you  know  the  nature 
of  the  cash  advances  that  are  shown  on  that  record. 

A.     Yes. 

Q.    Will  you  explain  them  a  little  more  fully? 

A.  The  cash  advances  seem  to  include  the  pay- 
roll, cash  advances  to  the  company  for  its  own  dis- 
tribution, rent.  No,  the  rent  was  not  a  cash  ad- 
vance. I  think  that  covers  it. 

Q.     That  is  the  nature  of  these  cash  advances? 

A.    Yes. 

Q.  Were  those  advances  paid  back?  Does  that 
account  show? 

A.  Yes.  The  Alaska  Junk  Company,  individuals 
owning  the  Alaska  Junk  Company,  paid  for  stock 
to  the  extent  of  [324]  $70,000.00,  $50,000.00  of 
which  was  posted  against  the  account,  and  later  the 
balance  was  paid  out  of  the  operating  j^rofit  of  the 
Central  Supply  from  time  to  time,  and  subsequently 
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became  a  current  monthly  account;  that  is  to  say, 

they  paid  it,  or  paid  off  every  month. 

Q.  Do  you  know  whether  that  company  was 
handled  on  the  books  of  the  Alaska  Junk  Company 
in  the  same  manner  that  the  Oregon  Electric  Steel 
was  handled? 

Mr.  Marcussen:  If  your  Honor  please,  I'll  ob- 
ject to  that  on  the  ground  that  it  calls  for  a  conclu- 
sion of  the  witness ;  the  record  will  speak  for  itself ; 
and  the  documents  are  in  this  courtroom. 

The  Court :  I  know,  but  the  Court  does  not  want 
to  examine  all  the  documents. 

Q.  (By  Mr.  Jones)  :  Do  you  know  whether  the 
accounts  were  handled  in  the  same  manner  as  Ore- 
gon Steel? 

A.     The  books  were  handled  exactly  the  same. 

Q.  With  respect  to  the  accounts  receivable  and 
the  cash  advances  %  A.     Yes,  sir. 

Q.  And  the  payment  of  stock  in  the  company? 
I  mean,  stock  in  the  Central  Supply?  A.     Yes. 

Q.  That  was  subscribed  by  the  partners  of 
Alaska  Junk?  [325]    . 

A.     Yes;  did  I  give  you  the  figure  of  $70,000.00? 

Q.    Yes. 

A.  I  think  the  figure  was  $50,000.00  for  the 
stock  subscription. 

Mr.  Marcussen :  And  that  was  offset  against  this 
account? 

The  Witness:     Yes. 

Q.     (By  Mr.  Jones)  :     Now,  I  am  handing  you 
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for  your  inspection  another  document  which  has 
been  marked  by  the  Court  as  Petitioner's  44,  and  I 
will  ask  you  to  state  what  that  is  ? 

A.  That  is  the  original  record  of  the  Alaska 
Junk  Comj)any  Accounts  Receivable  with  the  Carl- 
ton and  Coast  venture. 

Q.  Was  that  kept  under  your  direction  and 
supervision  ?  A.     Yes. 

The  Court:     Covering  what  period  of  time? 

The  Witness:  Well,  from  October  of  1941  until 
I  left,  which  was  in — no,  I  turned  it  over  to  Mr. 
Margosian  in  1943. 

Q.  (By  Mr.  Jones)  :  What  was  the  nature  of 
the  entries  on  that  account  ? 

A.  Merchandise  sold  by  the  venture  and  fur- 
nished to  it,  and  cash  advances  to  it. 

Q.  Did  the  Carlton  and  Coast  Liquidators  keep 
a  separate  set  of  books  ?  [326] 

A.  Yes;  they  had  a  separate  set  of  books  and  a 
joint  venture  between  the  Alaska  Junk  and  Dulien 
Steel  Products. 

Q.     That  was  kept  as  a  separate  record? 

A.     Yes ;  I  kept  those,  too. 

Q.  And  did  you  keep  this  as  a  separate  record 
on  the  Alaska  books,  too?  A.    Yes. 

Q.  What  was  the  nature  of  the  cash  advances 
on  this  account? 

A.  Checks  drawn  to  the  order  of  Carlton  Coast 
Liquidators  for  their  use  and  distribution  in  their 
operations. 
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Q.    And  how  were  those  repaid  ? 

A.  When  I  left,  they  had  not  been  repaid.  If 
I  might  look  at  the  record,  I  might  be  able  to  give 
you  an  answer. 

Q.     All  right.    (Hands  document  to  witness.) 

A.  It  appears  that  the  offsetting  entries  in  this 
investment  in  the  Carlton  Coast  Liquidators — it  ap- 
pears that  the  remainder  there  was  paid  by  the 
Carlton  Coast  Liquidators  by  checks. 

Q.  I  believe  you  covered  this.  I  neglected  to 
ask  you  a  question  about  Exhibit  42,  or  what  it 
covers  ? 

A.     Will  you  repeat  that  % 

Q.  I  neglected  to  ask  you  what  the  account.  Ex- 
hibit 42,  covers? 

A.  I  answered  that;  it  was  from  1940  until  the 
current  [327]  date,  now. 

Q.  Handing  you  Petitioner's  45  for  identifica- 
tion, I  will  ask  you  what  that  is  ? 

A.  That  is  the  original  record  of  the  Alaska  Junk 
Accounts  Receivable  of  the  account  of  Marshfield 
Bargain  House  at  Marshfield,  Oregon. 

Q.     What  are  the  categories  of  the  items  there? 

A.  Primarily  merchandise  sold  to  it,  but  it  in- 
cludes some  cash  advances  given  to  it. 

Q.     What  is  the  nature  of  the  cash  advances  ? 

A.  They  were  advances  on  purchases  of  scrap 
iron  which  they  purchased. 

The  Court:     What  period  does  it  cover? 
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The  Witness:  It  starts  in  1931  until  the  last 
time  they  did  business,  September  11,  1947. 

Q.  (By  Ml'.  Jones) :  I  hand  you  Petitioner's 
Exliibit  46  for  identification,  and  I  will  ask  you  to 
to  state  what  that  is? 

A.  That  is  a  part  of  the  record  of  the  Alaska 
Junk  Company  Accounts  Receivable  against  the 
Vaughan  Motor  Works  during  the  period  May  4, 
1928,  to  October  18,  1930. 

Q.     What  is  the  nature  of  the  items  on  it  ? 

Mr.  Marcussen:  I  will  object  to  it  on  the  ground 
that  it  is  entirely  too  remote. 

The  Court:  I  will  sustain  that  objection.  That  is 
entirely  [328]  too  far  away  in  point  of  time. 

Q.  (By  Mr.  Jones) :  I  hand  you  here  Peti- 
tioner's 49  for  identification,  and  ask  you  to  state 
what  that  is? 

A.  That  is  an  account  carried  through  the  Alaska 
Jiink  Accounts  Receivable,  which  was  opened  in 
1937  in  order  to  keep  tab  of  the  cash  advances  to 
various  small  junk  dealers. 

Q.    When  was  the  account  closed? 

A.     It  was  closed  February  26,  1945. 

Q.     And  what  was  the  nature  of  the  advances? 

A.  It  is  practically  all  small  cash  advances  to 
small  dealers  for  scrap  iron. 

Q.     For  what  purpose? 

A.  For  scrap  iron  which  they  wanted  to  pur- 
chase and  sell  to  the  Alaska  Junk. 

Q.     Was  the  money  given  by  the  Alaska  Junk 
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to  the  small  dealers  for  the  purpose  of  purchasing 

merchandise  for  them  ? 

A.  In  some  instances  they  might  have  purchased 
merchandise  for  the  Alaska  Junk,  but  in  other  in- 
stances they  may  have  purchased  for  themselves, 
and  were  unable  to  complete  the  payment  or  the 
wrecking  or  the  preparation  of  it. 

Mr.  Marcussen:  Now,  if  j^our  Honor  please, 
there  has  been  a  sufficient  showing  to  indicate  that 
this  one  in  particular,  as  well  as  most  of  the  others, 
pertain  for  the  most  part,  as  has  already  been  re- 
vealed on  the  cross-examination  [329]  of  the  preced- 
ing witnesses,  to  advances  which  were  made  to  small 
junk  dealers  or  small  collectors  of  scrap  iron  for 
the  purpose  of  securing  scrap  iron  which  this  com- 
pany. The  Alaska  Junk  Company,  was  in  the  busi- 
ness of  selling  to  the  steel  mills  or  various  sources 
of  supply.  An  attempt  is  made  to  demonstrate  that 
this  company  was  in  the  business  of  making  loans 
and  advances  to  other  organizations,  just  as  the 
petitioners  contend  the  loans  were  made  to  Oregon 
Steel  in  this  case.  I  think  it  is  clear  from  what 
already  had  been  shown  that  these  advances  were 
made  for  the  purpose  of  getting  this  scrap  steel 
collected. 

The  Court :  That  is  a  matter  the  Court  will  have 
to  decide  in  order  to  determine  the  effect  of  it. 
What  we  are  getting  is  the  facts,  and  you  can  argue 
the  effect  of  it  later. 
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Mr.  Marcussen :  May  it  be  noted  that  counsel  for 
the  respondent  has  an  objection. 

The  Court:  Yes,  counsel  for  the  Respondent  ob- 
jects and  an  exception  is  noted.  I  will  ask  counsel 
to  restrict  it  for  the  purpose  of  showing  the  business 
in  which  the  petitioners  were  engaged. 

Q.  (By  Mr.  Jones)  :  Do  you  know  whether  its 
course  of  conduct,  as  shown  by  this  Petitioner's  49 
for  identification  here,  was  carried  on  during  the 
entire  time  that  you  worked  there?  [330] 

A.     Yes. 

Q.  I  now  hand  you  Petitioner's  46  for  identifica- 
tion, which  it  was  ruled  to  be  at  too  early  a  date, — 
I  don't  believe  I  had  made  a  showing  exactly  as  to 
the  date  at  that  time ;  the  date  on  there  is  November 
30,  isn't  it?  A.     1930,  you  mean? 

Q.     Yes,  I  mean  1930.  A.     Yes. 

Q.     You  went  there  in  1933?  A.     1934. 

Q.  At  that  time,  that  is,  at  the  time  that  you 
were  there,  were  they  carrying  on  in  the  same  way? 

A.^  Yes. 

Mr.  Jones :  Your  Honor,  I  would  like  to  put  this 
account  in  for  the  simple  reason  it  shows  a  con- 
tinuous course  of  conduct  from  the  inception  of 
business  through  the  years  in  question. 

The  Court:  An  objection  has  been  sustained  on 
that  account,  from  1928  to  1931,  I  understand? 

Mr.  Jones:  This  is  the  account  from  1928  to 
1930. 
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The  Court :  That  is  pretty  far  back.  Let  us  con- 
fine it  to  transactions  a  little  closer. 

Q.  (By  Mr.  Jones) :  Now,  I  am  handing  you 
Petitioner's  identification  No.  48,  and  ask  you  to 
state  what  that  is?  (Hands  document  [331]  to 
witness.) 

A.  These  are  the  ledger  sheets  from  the  accounts 
receivable  ledger  of  Alaska  Junk  Company,  covering 
the  account  of  M.  Turn,  LaGrande,  Oregon,  from 
November  2,  1928,  until  April  30,  1945. 

Q.  Will  you  tell  us  what  the  items  on  the  account 
are? 

A.  Principally  it  covers  merchandise  sold  to  it, 
but  it  includes  some  cash  advances,  also,  to  Mr. 
Turn.  I  see  here  a  couple  of  credits  for  scrap  iron 
received. 

Q.  Does  it  show  how  those  cash  advances  were 
paid?  A.     By  check. 

Mr.  Marcussen:  What  was  the  answer  to  the 
question  ? 

The  Witness:     By  check. 

Q.     (By  Mr.  Jones)  :     How  was  it  repaid? 

A.     Repaid  in  merchandise  and  scrap  iron. 

Q.  I  am  handing  you  Petitioner's  47  for  identi- 
fication, and  I  will  ask  you  what  that  is?  (Hands 
document  to  witness.) 

A.  These  are  the  original  ledger  sheets  of  the 
accounts  receivable  of  the  Alaska  Junk  Company's 
books  of  account  showing  the  ac-count  with  the 
Industrial  Air  Products  Comj)any  from  December 
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6,  1940,  to  and  including  December  17,  1943.  [332] 

Q.     Does  it  show  any  cash  advances'? 

A.    Yes. 

Q.  What  are  the  categories  ?  Are  there  any  other 
categories  than  the  cash  advances'? 

A.  Merchandise  and  advances  to  Industrial  Air 
Products. 

Q.     How  were  the  advances  repaid? 

A.  First  by  offset  for  the  stock  purchase  of  the 
partners  of  the  Alaska  Junk,  and  then  later  on  by 
payments  by  check  of  the  Industrial  Air  Products. 

Q.  I  hand  you  herewith  Petitioner's  50  for  iden- 
tification, and  ask  you  what  that  is? 

A.  These  are  the  original  ledger  sheets  on  the 
accounts  receivable  ledger  of  the  Alaska  Junk  for 
the  account  originally  of  Munce  and  Pedrante,  and 
later  assumed  by  William  Munce,  one  of  the  parties 
named  there,  and  his  son. 

The  Court :     For  w^hat  period "? 

The  Witness:  The  period  starts  in  1940  and 
winds  up  in  September,  1943. 

Q,  (By  Mr.  Jones) :  What  was  the  nature  of 
the  items  on  if? 

A.     Cash,  merchandise  and  supply. 

Q.     You  speak  of  cash ;  you  mean  cash  advances  ? 

A.  Cash  advances  directly  to  them,  and  cash 
advances  on  their  behalf. 

Q.     By  Alaska  Jmik?  [33] 

A.     By  Alaska  Junk. 

Q.     And  how  was  it  repaid? 
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A.  It  was  repaid  in  part  by  cash  when  a  check 
was  given  back  to  Alaska  Junk,  which  they  had 
given  for  work  done.  And  later,  during  the  end  of 
the  account,  they  turned  over  to  Industrial  Air 
Products,  another  subsidiary  of  Alaska  Junk,  a 
truck  which  was  valued  at  $5,000.00,  and  we,  in  turn, 
charged  Industrial  Air  Products  and  credited  Wil- 
liam Munce  with  $5,000.00. 

Mr..  Marcussen:     You  credited  Mimce? 

The  Witness:  We  credited  Munce  and  charged 
the  Industrial  Air. 

Q.  (By  Mr.  Jones) :  You  stated  the  period  of 
time,  I  believe?  A.     Yes. 

Q.  Handing  you  Petitioner's  51,  for  identifica- 
tion, I  will  ask  you  to  state  what  that  is'?  (Hands 
document  to  witness.) 

A.  This  is  the  original  ledger  sheet  of  the  Alaska 
Junk  from  its  accounts  receivable  ledger  against 
Emil  Nyberg. 

Q.    What  does  it  show? 

A.  It  covers  the  account  from  the  period  of  June, 
1937,  until  December  of  1937  for  cash  advances 
directly  to  Mr.  Nyberg,  and  cash  advances  on  his 
behalf,  i)lus  a  small  amount  of  merchandise.  [334] 

Q.     Does  it  show  how  the  repayments  were  made? 

A.  This  was  transferred  out  from  this  account 
to  a  separate  venture  account  which  we  carried.  In 
this  case,  if  I  might  add,  Nyberg  gave  up  the  job, 
and  we  cancelled  out  the  advances  he  had  gotten 
against  the  total  cost  of  the  job. 
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Q.  Were  those  advances  made  before  you  had 
received  any  merchandise  from  him  I  A.     Yes. 

Q.  In  any  of  the  other  accounts,  were  advances 
made  before  you  received  any  merchandise  from 
the  person  to  v^hom  the  advances  v^ere  made  ? 

A.     Invariably. 

Q.  I  am  handing-  you  for  your  inspection,  Peti- 
tioner's 52  for  identification,  and  ask  you  what  that 
is?    (Hands  document  to  witness.) 

A.  These  are  the  original  ledger  sheets  of  the 
accounts  receivable  account  of  the  Alaska  Junk 
Company  with  R.  Pedrante. 

The  Court:     Covering  what  period*? 

The  Witness:  August  12,  1938,  until  December 
31,  1940. 

Q.     (By  Mr.  Jones) :     What  items  do  they  show"? 

A.  Principally  cash  advances  to  Mr.  Pedrante, 
and  for  merchandise  supplied  to  hirti. 

Q.     And  how  were  they  repaid "?  [335] 

A.  They  were  rei:)aid  in  cash  for  the  work  he 
did;  in  other  words,  we  gave  him  a  cheek  for  the 
work  he  had  done  down  to  the  final  part,  and  then 
it  was  written  off.  We  gave  him  a  credit  for  the 
work  he  had  done,  and  the  balance  was  written  off. 

Q.  I  am  handing  you  for  inspection  Petitioner's 
53  for  identification,  and  ask  you  to  state  what  that 
is  and  what  period  of  time  it  covers,  and  what  items 
are  on  it? 

A.  These  are  the  original  ledger  sheets  of  Alaska 
Junk  from  its  accounts  receivable  ledger  for  the 
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account  of  Medford  Bargain  House,  Medford,  Ore- 
gon, during  the  period  July  3,  1934,  until  February 
12,  1948.    It  covers  merchandise  sold  to  them  plus 
cash  advances  to  them. 

Q.    And  how  were  the  cash  advances  repaid? 

A.     The  cash  advances  were  repaid  in  scrap  iron. 

Q.  Were  there  any  advances  made  to  them  be- 
fore the  merchandise  was  received?  Before  they 
had  any  merchandise  to  deliver  to  Alaska? 

A.     Several  times. 

Q.  And  when  there  was  a  debit  balance  on  the 
books  when  the  advances  were  made  ?  A.     Yes. 

Q.  In  other  words,  they  were  indebted  to  the 
Alaska  Junk  when  some  of  the  advances  were  made  ? 

A.     Most  times.  [336] 

Q.  Did  that  ever  exist  with  respect  to  any  of 
the  other  accounts  we  have  been  talking  about? 

Mr.  Marcussen:  I'll  object  to  that;  that  is  far 
too  general  a  question. 

The  Court:     I  will  overrule  the  objection. 

A.    Yes. 

Q.  (By  Mr.  Jones) :  I  am  handing  you  now 
for  your  inspection  what  the  Clerk  has  marked  as 
Petitioner's  Exhibit  54,  and  ask  you  to  state  what 
period  of  time  it  covers,  and  what  items  ai^pear  on 
it? 

A.  This  is  the  ledger  sheet  of  the  Alaska  Junk 
Company  from  its  accounts  receivable  ledger  labeled 
'' Special  Account  Steel  Tank  and  Pipe  Company.'^ 

The  Court :     For  what  period  ? 
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The  Witness:  February  16,  1934;  at  which  time 
tlie  Alaska  Junk  Company  gave  a  $100,000.00  r-ash 
advance  to  that  company,  until  May  10,  1935,  at 
which  time  the  account  was  paid  up  in  full  contra 
credit  for  scrap  iron. 

Mr.  Marcussen :  I'll  object  to  that,  if  your  Honor 
please,  on  the  ground  that  it  is  too  remote. 

The  Court:  I  think  I  will  sustain  that.  I  think 
we  have  enough  of  the  others. 

Mr.  Jones:     Very  well.  [337] 

Q.  (By  Mr.  Jones)  :  We  have  one  here.  Peti- 
tioner's 55  for  identification,  which  I  will  ask  you 
what  that  is?  (Hands  document  to  wdtness.) 

A.  These  are  the  original  ledger  sheets  of  the 
Alaska  Junk  Company  account  receivable  ledger  for 
the  account  of  Plumbing  and  Heating  Sales  Com- 
pany. 

The  Court:     For  what  period? 

The  Witness:  From  January  22,  1940,  until 
February  3,  1942. 

Q.     (By  Mr.  Jones) :     What  does  it  cover? 

A.  It  covers  merchandise  supplied  to  that  com- 
pany, plus  cash  advances  to  that  company.  It  re- 
flects offsetting  entries  for  stock  which  the  Alaska 
Junk  Company  had  subscribed,  and  it  reflects  later 
the  liquidation  of  the  company. 

Q.  Was  that  account  handled  on  the  books  of 
Alaska  Junk  the  same  as  Oregon  Steel? 

Mr.  Marcussen:  I'll  object  to  that;  that  is  lead- 
ing. 


308  Sam  Schnitzer  vs. 

(Testimony  of  M.  E.  Schnitzer.)  1 

Q.  (By  Mr.  Jones)  :  How  was  that  account 
handled  on  the  books  of  Alaska  Junk  as  compared 
with  Oregon  Steel?  A.     Identically  the  same. 

Q.    And  the  cash  advances  consist  of  what  items  ? 

A.     Let  me  see  the  account. 

Q.     Surely.     (Hands  document  to  wdtness.) 

A.  The  cash  advances  to  it  consists  of  cash  ad- 
vances [338]  directly  to  the  corporation  for  distribu- 
tion by  itself;  cash  advances  on  its  behalf  to 
employees  of  that  company;  and  cash  advances  ap- 
parently for  licenses  and  miscellaneous  small  items. 

Q.     How  were  they  repaid? 

A.  First,  there  was  $200,000.00  stock  subscrip- 
tion wliich  was  offset  against  the  account,  and  later 
we  liquidated  the  company  and  took  over  the  pro- 
ceeds of  the  assets,  accounts  receivable,  and  so  on. 

Q.  Now,  then,  are  you  acquainted  A\ith  this  ac- 
count, Exhibit  26?    (Hands  document  to  witness.) 

A.    Yes. 

Q.  Now,  there  has  been  testimony  in  here,  and 
we  don^t  want  to  repeat  it,  that  there  were  cash 
advances  in  there  from  Alaska  Junk  to  the  Oregon 
Steel.  How  was  the  money  secured  by  Alaska  that 
went  to  make  up  those  advances? 

A.  There  were  three  sources;  cash  which  the 
Alaska  Junk  obtained  from  its  regular  operation  of 
business,  that  is,  sales,  which  normally  would  have 
been  returned  to  the  bank  for  the  repayment  of 
obligations;  new  loans  made  by  the  Alaska  Junk 
from  the  bank;  and  loans  made  by  individuals. 
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Q.  What  was  the  nature  of  the  bank  loans  that 
Alaska  made  in  order  to  procure  the  money? 

A.     They  are  all  straight  ninety  day  notes. 

Q.    And  what  interest  rate  did  they  pay  ? 

A.     I   believe   six  per  cent   at  the  time.    [339] 

Q.     Was  that  the  current  rate  % 

Mr.  Marcussen:     What  is  the  purpose  of  this? 

Mr.  Jones:  To  show  credit, — to  show  the  credit 
was  so  extended  that  they  didn't  have  a  cash  posi- 
tion to  enable  them  to  invest  large  sums  in  the 
company. 

Mr.  Marcussen:     I'll  object  to  that. 

The  Court:  I  will  overrule  the  objection.  Pro- 
ceed. 

Q.  (By  Mr.  Jones) :  What  interest  rate  was 
Alaska  Junk  paying  to  the  bank^ 

A.     I  believe  six  per  cent  at  that  time. 

Q.     Why  were  they  paying  six  per  cent? 

Mr.  Marcussen:  I'll  object  to  that  as  calling  for 
a  conclusion. 

Q.     (By  Mr.  Jones)  :     Do  you  know  why? 

A.     Yes. 

Q.  Did  you  go  to  the  bank  and  talk  to  them 
about  it?  A.    Yes. 

Q.    Why  were  they  paying  six  per  cent? 

A.  Because  at  no  time  did  they  pay  off  the  notes 
in  time  in  the  six  years ;  and  they  had  an  agreement 
with  the  bank  when  they  paid  off,  they  would  re- 
negotiate the  rate. 
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Q.  What  amount  of  money  did  the  Alaska  Jmik 
ordinarily  [340]  have  as  cash  on  hand  and  in  the 
bank! 

A.  Some  figure  less  than  $10,000.00;  some  figure 
between  three  and  eight  thousand  dollars. 

Q.  ,Was  there  any  time  in  the  month  Avhen  they 
had  a  larger  cash  on  hand  position? 

A.  Yes;  around  the  tenth  of  the  month,  when 
they  made  collections ;  and  we  held  quite  an  amount 
until  we  found  out  what  we  had  to  pay  out;  if 
there  was  a  deficit,  we  borrowed  more  money  from 
the  bank,  or  if  there  was  a  surplus,  we  turned  it 
over  to  the  bank. 

Q.  And  during  the  rest  of  the  time  your  cash 
position  was  from  three  to  eight  thousand  dollars 
in  the  bank?  A.     That  is  correct. 

Q.  Now  then,  the  bills  that  you  paid  for  the 
Oregon  Steel  and  charged  on  the  account  of  Oregon 
Steel,  on  Alaska's  books,  referring  to  Exhibit  26, 
how  would  you  secure  money  to  make  those  pay- 
ments ? 

A.  Well,  if  we  didn't  have  it  we  would  go  to  the 
bank  and  borrow. 

Q.     On  the  ninety-day  note  terms  ?  A.     Yes. 

Q,  Now,  did  you  ever  form  a  judgment  while 
you  were  an  accountant  there  of  the  amount  of 
money  that  the  Alaska  Junk  Company  could  afford, 
under  its  own  capital  structure,  to  invest  in  Oregon 
Steel?  [341] 

Mr.  Marcussen:     I'll  object  to  that  on  the  ground 


1 


Commissioner  of  Internal  Revenue  311 

(Testimony  of  M.  R.  Schnitzer.) 

that   it   calls   for   a   conclusion,    and    it    is    wholly 

immaterial,  besides,  what  they  could  afford. 

Mr.  Jones:  if  the  Court  please,  one  witness  has 
testified  that  this  accountant  had  figured  about  how 
much  the  Alaska  Junk  could  afford  to  invest. 

The  Court:  I  think  the  opinion  of  this  witness 
would  be  admissible. 

Mr.  Marcussen:  If  your  Honor  please,  what  we 
are  interested  in,  it  seems  to  me,  is  getting  the  facts. 
That  is  the  only  thing  that  can  determine  the  tax 
liability  of  the  petitioners. 

The  Court:  He  can  state  what  his  opinion  is  of 
what  could  be  done,  and  you  can  cross-examine  to 
see  what  it  is  based  on.  I  think  it  is  admissible. 
I  will  overrule  the  objection. 

Q.  (By  Mr.  Jones)  :  Did  you  ever,  while  you 
were  working  there,  and  during  the  time  that  they 
were  interested  in  the  Oregon  Steel,  make  a  study 
and  come  to  any  conclusion  as  to  what  Alaska  Junk 
could  afford  to  invest  in  the  capital  stock  of  Oregon 
Steel?  A.    Yes. 

Q.     And  how  much  did  you  conclude? 

A.  It  actually  came  about  through  the  discus- 
sions. [342]  We  were  agreed  that  the  Alaska  Junk 
could  afford  some  $62,500.00,  and  later,  again,  the 
question  came  up  as  to  whether  we  could  afford 
$125,000.00  rather  than  $62,500.00;  and  I  suggested 
that  if  they  went  beyond  that, 

The   Court:     Beyond  what? 

The  Witness :     Beyond  $125,000.00,  and  tieing  it 
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up  in  a  non-liquid  form,  that  that  might  jeopardize 
the  credit  of  Alaska  Junk,  and  thereby  their  own 
safety. 

Q.  (By  Mr.  Jones) :  What  was  their  credit 
position  ?  A.     At  which  time  ?  [343] 

Q.    At  the  time  they  w^ent  to  $125,000. 

A.  They  owed  the  bank  between  $200,000  and 
$225,000.  They  ow^ed  to  private  individuals  another 
sum,  but  I  don't  recall  exactly  what  it  was.  I  think 
it  was  between  $35,000  and  $40,000.  And  at  the 
same  time  they  had  previously  invested  money  in 
Industrial  Air  Products  and  Central  Supply,  w^hich 
investments,  together  with  the  accounts  receivable 
which  were  then  in  liquid  condition  totaled  approxi- 
mately $170,000  or  $180,000.  So  right  at  that  mo- 
ment it  was  my  impression  that  they  w^ere  pretty 
much  squeezed  right  then. 

Q.  There  is  one  question  I  would  like  to  clear 
up.  There  has  been  some  mention  in  the  pleadings 
with  respect  to  Schnitzer  and  Wolf  Machinery 
Company.   Can  you  tell  us  what  that  is? 

A.  That  is  another  assumed  name  for  the  Alaska 
Junk.  It  is  just  another  name  to  use.  It  appears 
that  certain  individuals  dislike  the  name  ''Junk." 

Q.  On  Exhibit  26,  can  you  give  us  the  types  or 
categories  of  the  items  on  it? 

A.  Yes.  Four  categories;  the  first  category  is 
merchandise  sold  to  the  mill  from  the  stock  of 
Alaska  Junk  Company;  there  is  merchandise  or- 
dered by  the  Alaska  Junk  for  the  mill,  without 
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profit  and  billed  to  them  at  cost;  there  are  cash  ad- 
vances to  the  mill  for  their  own  distribution;  and 
then  there  is  cash  advanced  on  behalf  of  the  mill  at 
their  request.  [344] 

Q.     To  pay  a  third  party? 

A.     To  pay  other  parties. 

Q.  What  was  the  balance  on  that  account  that 
you  have  there  on  August  31,  1942? 

The  Court:     Account  in  what  exhibit? 

Mr.  Jones:     This  is  on  Exhibit  26. 

A.  Approximately  $285,000  billed  already,  with 
other  })ills  going  through  to  make  it  approximately 
$299,000. 

Mr.  Marcussen:     What  was  that  date,  again? 

The  Witness:     October  31,  1942. 

Q.  (By  Mr.  Jones)  :  Also,  will  you  give  me  the 
balance  on  the  account  on  Exhibit  26  on  November 
30,  1942? 

A,     November  30,  approximately  $301,000. 

Q.  That  is,  due  from  Oregon  Steel  to  Alaska 
Junk  ?  A.     Yes. 

Q.  Now  then,  do  you  know  anything  about  the 
transactions  that  led  up  to  the  issuance  of  the 
debentures?  What  was  the  reason  for  the  deben- 
tures ? 

A.  It  is  my  recollection  that  the  Alaska  Junk 
had  subscribed  originally  about  $62,500  in  stock  and 
changed  it  in,  I  believe,  December  of  1942  to  $125,- 
000,  which  would  have  left, — which,  when  an  entry 
was  made  to  offset  the  $125,000,  it  would  have  left 
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a  balance  of  $174,000  as  shown  by  the  books  then; 
and  in  their  negotiations  with  the  RFC  which  re- 
sulted, [345]  as  I  remember,  in  a  standby  agreement 
whereby  the  Alaska  Junk  would  not  get  paid  for 
this  balance.  Alaska  Junk  wanted  interest  on  this 
balance,  because  it  was  paying  interest,  so  during 
the  discussion  it  was  suggested  that  Alaska  Junk 
and  Morris  Schnitzer  both  take  debentures  to  cover 
the  balance  of  the  stock  beyond  the  stock  purchase 
on  that  date. 

Q.  I  notice  that  you  made  credits  on  that  ac- 
count in  July.  How  Avas  it  that  it  took  from  Decem- 
ber until  July  until  there  was  a  credit  on  the 
account  ? 

A.  Well,  the  attorney  who  issued  the  debentures 
and  the  stock  certificates  at  that  time  was  Mr.  John 
Reilly;  he  was  very  busy  and  hard  to  pin  down, 
and  after  he  got  his  instructions  we  just  waited; 
finally,  after  a  few  months,  not  knowing  whether 
the  certificates  were  issued.  I  called  him  up  and 
asked  him  how  it  was,  not  having  information 
prior  to  thereto,  and  he  told  me  that  they  had  been 
issued;  and  therefore  I  made  the  entries  as  soon  as 
I  had  knowledge  of  their  being  issued. 

Q.  Now,  did  you  have  in  your  capacity  as  a 
bookkeeper  there  at  the  Alaska  Junk  Company  a 
binding  guarantee  by  Morris   Schnitzer? 

A.     Yes. 

Q.  There  is  almost  a  concluding  entry  here  on 
Exhibit  26  (indicating).   First  I  would  like  to  show 
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you  the  journal  entries  on  Exhibit  6,  and  I  will  ask 
you  in  whose  handwriting  [346]  the  journal  entries 
on  Exhibit  6  is?  A.     Mine. 

Q.  Now,  the  journal  entries,  are  they  all  in  your 
handwriting  on  all  pages? 

A.  I  am  just  checking  it  (indicating).  All  of 
these  pages,  yes. 

Q.  Now,  I  call  your  attention  -particularly  to  the 
last  journal  entry  on  page  J-23  and  ask  you  where 
you  got  the  information  to  prepare  that  journal 
entry  f 

Mr.  Marcussen:     Which  journal  entry? 

Mr.  Jones:     The  last  one. 

The  Court:  What  was  the  amount,  to  identify 
it? 

The  Witness:     $83,581.20. 

Q.  (By  Mr.  Jones) :  Will  you  answer  the  ques- 
tion ? 

A.  This  entry  charges  the  Schnitzer  Steel  Prod- 
ucts, or  Morris  Schnitzer.  I  considered,  after  mak- 
ing my  computations  of  his  guarantee  of  one-third 
as  against  the  two-thirds  of  Alaska  Junk,  that  would 
l)e  the  figures.  The  figures  consisted  of  two  parts; 
the  accounts  of  the  Alaska  Jimk  of  Schnitzer  Steel 
Products.  The  figures  on  Alaska  Junk  I  had,  and 
the  figures  on  Schnitzer  Steel  I  seem  to  remember 
getting  from  Mr.  Margosian.  He  was  working  at 
the  steel  mill  and  had  set  up  a  Schnitzer  Steel 
Products  credit  to  his  account. 

Q.     AVhat  was  the  basis  of  that  charge  of  $83,- 
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000?   What  [347]  warranted  the  charge  to  Morris 

Schnitzer  of  that  $83,000? 

A.  That  was  charged  to  Schnitzer  Steel  Products 
and  credited  to  Oregon  Steel. 

Q.     Will  you  explain  it? 

A.  He  guaranteed  to  the  partners  of  Alaska 
Junk  that  if  there  were  any  losses,  he  would  bear" 
his  proportionate  share,  that  is,  his  one-third  full 
share  of  any  losses  in  Oregon  Steel,  if  any.  Now, 
the  total  loss  exclusive  of  the  stock,  was  agreed  upon 
and  these  were  the  resulting  figures.  1 

Q.  I  don't  care  to  have  you  tell  us  how  you  got 
the  figure,  but  all  I  want  to  know  is  whether  the 
last  journal  entry  was  computed  on  the  guarantee? 

A.     Yes. 

Q.  The  guarantee  of  Morris  Schnitzer  to  the 
Alaska  Junk  ?  A.     Yes. 

Q.  Who  made  the  write-off  on  this  account  of 
the  bad  debt?  A.     I  did. 

Q.  What  business  was  the  Alaska  Junk  Com- 
pany engaged  in  during  the  time  that  you  were 
there  ? 

Mr.  Marcussen:  If  Your  Honor  please,  I  object 
to  that  on  the  ground  that  it  is  stipulated  in  the 
record. 

The  Court:     I  think  that  is  already  stipulated. 

Mr.  Jones:  If  Your  Honor  please,  we  have  an 
agreement  [348]  that  a  part  of  the  business  was 
stipulated,  but  I  expressly  brought  it  up  with  the 
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understanding  I  had  that   I   could  l)ring  up   any 

evidence  which  is  not  inconsistent  with  that. 

The  Court :     What  is  the  purpose  ? 

Mr.  Jones:  I  want  to  show  by  this  witness  that 
our  loss,  that  is,  this  bad  debt  loss,  was  a  normal 
business  bad  debt,  incurred  in  a  normal  business 
operation. 

Mr.  Marcussen:  I  do  have  that  understanding 
with  counsel.  If  Your  Honor  please,  my  objection 
is  not  inconsistent  with  my  understanding  with 
counsel,  and  is  not  any  back-tracking,  and  to  that 
extent  my  objection  is  on  the  ground  that  it  calls 
for  a  conclusion;  whether  or  not  the  company  was 
engaged  in  the  business  that  counsel  contends  is 
something  for  the  Court  to  decide. 

The  Court:  The  question,  as  I  recall  it,  is  what 
business  the  company  was  engaged  in.  That  would 
be  a  matter  of  fact.  If  the  stipulation  covers  it,  I 
don 't  care  to  waste  any  time ;  but  if  this  is  anything 
that  is  required  to  be  brought  out,  go  ahead. 

Mr.  Jones :  The  stipulation  is  all  right  as  far  as 
it  goes,  but  it  is  incomplete. 

Mr.  Marcussen:  He  wants  to  get  this  to  show 
that  the  company  invested  money  in  various  enter- 
prises; he  wants  to  bring  in  evidence  that  Your 
Honor  has  to  decide.  It  won't  perhaps  impeach  the 
stipulation,  but  I  do  object  to  it,  and  I  [329] 
honestly  state  to  Your  Honor  that  it  simply  calls 
for  a  conclusion  which  it  will  be  Your  Honor's  func- 
tion to  decide. 
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The  Court:  If  it  is  a  fact,  that  is  one  thing.  If 
you  are  practicing  law,  that  is  not  a  conclusion; 
that  is  a  fact;  I  will  overrule  the  objection. 

Mr.  Jones:  Do  you  know  what  business  enter- 
prises the  Alaska  Junk  Company  was  engaged  in 
while  you  were  with  them  ? 

The  Witness:     You  are  using  the  i^lural  there? 

Q.     (By  Mr.  Jones)  :     Yes. 

A.  Well,  it  was  in  the  pipe  business,  it  was  in 
the  plumbing  business;  it  was  in  the  scrap  iron 
business;  it  was  in  the  salvage  business;  it  was  in 
the  machinery  business;  that  is,  machinery,  both 
new  and  used ;  it  was  in  the  belting  business ;  it  was 
in  the  machine  shop  business;  it  was  in  the  glass 
scrap  business;  in  the  electric  motor  business  and 
supplies, 

Q.  You  can  leave  out  the  rest  of  the  merchandis- 
ing businesses.  Was  it  engaged  in  any  other  busi- 
ness? A.     Incidental  to  its  normal  business? 

Q.    Yes.  A.    Yes. 

Q.    What  was  that? 

A.  Helping  to  finance  and  lending  money  to 
other  people  [350]  to  help  itself  primarily,  through 
goodwill,  or  to  have  a  source  of  scrap  iron  and 
salvage  material. 

Q.     Anything  else? 

A.  Of  course,  it  went  into  businesses  that  you 
might  say  were  offshoots  of  its  main  business,  such 
as  going  into  the  installation  business  such  as 
plumbing.  They  were  selling  plumbing,  and  decided 
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to  go  into  installation.    And  then  they  decided  to 
extend  the  Central  Supply.  They  were  using  oxygen, 
and  decided  that  since  they  themselves  were  large 
users,  they  could  build  a  plant  to  manufacture  it. 

Q.  Was  the  organization  of  this  corporation  a 
part  of  its  regular  business! 

A.  Yes.  It  decided  to  extend  in  1928,  for  in- 
stance, and  opened  up  the  National  Machinery  Com- 
pany. 

Q.  I  think  that  is  sufficient.  Was  any  payment 
received  on  the  second  debentures  until  the  second 
moi'tgage  was  satisfied?  A.     No,  sir. 

Q.  I  notice  the  accounts  that  you  have  testified 
to,  that  is,  the  regular  accounts  receivable,  and  there 
were  charges  there  for  merchandise  and  cash  ad- 
vances. In  other  words,  they  debited  cash  advances 
on  a  regular  merchandise  account.  Was  that  the 
custom  of  the  Alaska  Junk  Company? 

A.    Yes. 

Q.  Did  you  in  the  course  of  your  business  ever 
overhear  [352]  Mr.  Wolf  make  any  remark  about 
the  investment  that  the  Alaska  Junk  would  make  in 
Ores'on  Steel  ?  A.     Yes. 

Q.     What  was  it? 

A.  Under  the  original  plan  he  told  me  that  the 
commitments  of  the  Alaska  Junk  Company  were 
$62,500,  and  that  although  he  was  not  too  happy 
about  it,  he  said  that  was  good  enough  for  his 
partnei',  Sam  Schnitzer,  was  good  enough  for  him- 
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self  and  his  wife.  I  believe  it  was  in  1942  when 
Morris  Schnitzer 's  difficulties  began,  and  he  could 
not  take  his  subscription  of  $125,000  and  Mr.  Wolf 
generally  talked  about  it  in  the  office,  and  he  had 
discussions  with  me  as  to  whether  or  not  the  Alaska 
Jmik  could  stand  it,  and  he  said  that  he  would  go, 
on  behalf  of  the  Alaska  Junk  Company,  to  $125,- 
000,  but  that  was  all;  and,  as  a  matter  of  fact,  he 
thought  at  that  time, — this  was  at  the  time  the 
RFC  made  the  loan  to  the  mill,  that  the  Alaska 
Junk  was  through  putting  in  any  money  because  the 
debentures  and  the  stock  offset  on  the  account  were 
so  great  that  anything  that  went  to  the  mill  in  the 
future  would  have  to  be  repaid  immediately  by  the 

RFC.  [352] 

*     *     * 

Q.  Now,  I  think  in  response  to  counsel's  ques- 
tion, you  testified  that  Alaska  Junk  made  loans  to 
organizations  which  purchased  materials  from  it 
and  which  furnished  an  outlet  for  [371]  its  scrap 
iron? 

A.  I  think  you  have  it  in  reverse.  The  loans 
were  generally  made  to  companies,  were  companies 
who  did  purchase  from  it,  that  is  true,  but  who 
mainly  sold  scrap  to  the  Alaska  Junk  Company  as 
waste  or  scrap  material  from  manufacturing  plant 
or  machine  shops  for  example. 

Q.  In  other  words,  was  it  your  testimony  that 
they  made  loans  largely  to  these  firms,  because  they 
supplied  them  with  scrap? 
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A.  Both  ways.  For  example,  Hesse-Ersted  Iron 
Works  received  a  loan  in  the  form  of  a  mortgage, 
and  they  became  good  customers;  they  bought  our 
merchandise.  In  other  words  Steel  Tank  and  Pipe 
Company  sold  us  scrap  iron,  scrap  from  what  they 
used  in  manufacturing. 

Q.     AVhat  was  the  first  one? 

A.  Hesse-Ersted  Iron  Works,  on  which  a  mort- 
gage was  taken  for  $65,000.  I  think  that  has  been 
testified  to. 

Q.  Was  that  a  company  that  Alaska  sold  scrap 
to? 

A.  We  didn't  sell  it  to  that  company;  we  sold 
it  to  the  stockholders  of  that  company.  Hall  and 
Mears. 

Q.  Is  there  any  company  here,  Mr.  Schnitzer, 
that  you  mentioned,  to  which  money  was  advanced, 
to  which  you  also  sold  scrap  iron  ? 

A.  We  would  buy  scrap  iron  and  sell  it  to  the 
mills. 

Q.  If  the  answer  is  '^no,"  I  wish  you  would 
give  it  to  me  [372]  as  "no."  I  want  you  to  concen- 
trate and  think  of  any  other  company  in  the  same 
categoiy  with  the  Hesse  Ersted  Iron  Works,  where 
advances  were  made  as  in  that  case  where  the  com- 
pany as  in  that  case,  to  which  the  advances  were 
made,  purchased  scrap  iron.  Of  course,  I  mean 
other  than  the  mills,  such  as  Bethlehem,  which 
bought  scrap. 

A.     Hesse  Ersted  bought  machinery  and  supplies 
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of  that  nature;  the  other  firms  I  mentioned  pro- 
duced scrap  iron. 

Q.  Did  Hesse  Ersted  purchase  machinery  for 
their  own  use  or  for  sale "? 

A.  For  their  own  use.  I  might,  if  you  wish,  state 
that  there  were  many  instances  such  as  these  deals, 
in  1934,  1935,  1936,  such  as  the  Western  Foundry; 
there  we  supplied  cast  iron  without  receiving  pay- 
ment, taking  it  out  in  trade  over  a  period  of  years; 
we  advanced  scrap  iron  and  collected  for  it  in  trade 
over  a  period  of  time. 

Q.  You  would  receive  merchandise  from  them  to 
pay  it  off? 

A.  Yes.  That  was  also  true  of  the  Vaughan 
Motor  Works,  about  which  my  cousin  testified  this 
morning. 

Q.  I  think  you  explained  that  in  the  Hesse 
Ersted  case — actually  it  was  Hall  and  Mears  that 
made  the  purchases  from  the  Alaska  Junk,  and  not 
the  corporation? 

A.  No.  You  asked  me  if  I  didn't  sell  the  steel 
mill,  or  if  we  didn't  sell  the  steel  mill  to  Hesse 
Ersted;  we  sold  [373]  just  the  mill  to  Hall  and 
Mears. 

Q.     I  am  not  talking  about  the  steel  mill  now. 

A.  The  mortgage  was  made  to  th-e  Hesse  Ersted 
Iron  Works,  a  corporation,  of  which  Hall  and 
Mears  were  principal  stockholders. 

Q.     And  what  was  the  mortgage  ? 

A.     A  $65,000  loan  which  we  gave  Hesse  Ersted, 
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and  bailed  them  ont  when  they  were  in  receivership. 

Q.  Jnst  answer  each  question  as  we  go  along, 
and  I  will  be  able  to  understand  it.  Did  Hesse 
Ersted  buy  any  of  the  products  that  Alaska  Junk 
had  for  sale?  A.     Yes. 

Q.     What  products? 

A.  Pipe;  I  believe  some  cast  iron  as  distin- 
guished from  scrap  iron;  rails;  electrical  supplies, 
and  virtually  anything  that  they  might  need  in 
the  conduct  of  their  business  that  we  carried. 

Q.     Was  that  some  stuff  for  resale? 

A.  They  were  not  in  the  habit  of  re-selling ;  they 
were  a  foundry  or  machine  shop. 

Q.  And  these  were  materials  that  they  needed 
for  their  operation  ? 

A.  Either  for  their  operation  or  for  re-manufac- 
ture. 

Q.  And  in  what  proportions  were  their  needs 
comi)ared  with  what  they  needed  for  re-manufac- 
tuve?  Just  what  proportion  [374]  was  it  that  they 
needed  for  their  operation,  just  what  did  they  need 
for  re-manufacture,  of  that  which  they  purchased 
from  you? 

A.  I  couldn't  answer  that  question.  When  I 
say  ''re-manufacture,"  that  might  mean  a  myriad 
of  things.  In  other  words,  they  would  do  the  melt- 
ing, and,  in  addition  to  that,  they  might  need  pipe 
or  an  oiler  or  some  comi)onent  part  of  hoist. 

Q.  So  they  bought  rail  and  steel  which  they 
themselves  melted  down? 
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A.     Either  melted  down  or  fabricated. 

Q.  Comparing  the  items  in  that  category  with 
the  items  that  they  purchased  for  their  own  use, 
equipment  and  that  sort  of  thing,  can  you  give  me 
any  estimate  as  to  what  that  corporation  was? 

A.     I  have  no  way  of  guessing. 

Q.  There  would  come  a  time  when  they  would 
have  all  the  equipment  that  they  needed? 

A.  Oh,  in  a  large  shop  there  things  wearing  out 
that  have  to  be  replaced,  like  belting,  and  so  forth. 

Q.  Could  you  give  me  an  estimate  as  to  the  dif- 
ference between  the  two  kinds  of  items  that  are 
mentioned  ? 

A.     I  couldn't  even  guess. 

Q.  Do  the  books  here  show  it?  Are  the  books 
here  from  which  you  can  make  examination? 

A.     I  don't  think  they  are  here.  [375] 

Mr.  Marcussen:     Are  they  here,  counsel? 

Mr.  Jones :     No ;  they  are  not.  ^ 

Q.  (By  Mr.  Marcussen) :  Now,  the  National 
Machinery  Company  was  a  corporation  ? 

A.    Yes. 

Q.     And  what  was  its  business  ? 

A.  New  and  used  machinery  and  supplies;  and 
I  believe  they  also  have  the  agency  for  the  Ford- 
son  tractor. 

Q.  And  how  did  it  differ  from  the  business  of 
Alaska  Junk,  generally? 

A.     The  only  difference  I  could  think  of  was  that 
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they  did  not  handle  scrap  iron ;  they  were  not  in  the 

scrap  iron  or  salvage  business. 

Q.    And  the  Alaska  did  not  handle  the  Fordson  ? 

A.     That's  right. 

Q.     Is  that  the  only  difference? 

A.  The  only  major  ones;  and  the  Alaska  Junk 
had  agencies  that  the  other  did  not  have. 

Q.     Did  anybody  else  own  any  stock  in  if? 

A.  There  was  only  one  other  stockholder  than 
the  Alaska,  and  he  was  Mr.  Nehl;  he  was  the  man- 
ager of  the  National  Machinery,  and  he  had  been  a 
former  employee  of  the  Alaska  Junk.  He  had  sub- 
scribed to  some  part  of  the  stock,  or  to  some  shares ; 
the  number  I  could  not  tell  you;  and  he  was  to  pay 
for  [376]  them  out  of  his  share  of  the  earnings,  and 
when  I  came  into  the  picture  going  over  the  books 
we  found  he  never  did  pay  for  any  of  it  in  any  of 
the  subsequent  years,  and  finally  there  was  a  com- 
promise payment  of  $500  for  his  subscription. 

Q.  Did  Alaska  Junk  organize  this  corporation, 
or  were  they  in  it  from  the  beginning,  or  was  it  an 
existing  corporation  ? 

A.     They  started  in  from  scratch. 

Q.  I  think  you  testified  that  they  sold  mer- 
chandise. An  account  of  this  comjiany  on  Alaska 
books  is  identified  in  this  record  as  Petitioner's 
41,  and  that  consists  of  the  merchandise  that  was 
sold  and  also  cash  advances;  is  that  right? 

A.     That's  right. 

Q.    What  is  the  nature  of  the  merchandise  sold? 
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A.     Could  I  see  the  books  (indicating)  ? 

Q.     What  I  am  getting  at,  was  it  for  resale? 

A.  Yes;  they  were  in  the  business  of  selling;  so 
everything  that  we  did  sell  them  would  be  sold 
again. 

Q.  So  Alaska  Junk  was  really  wholesaling  to 
them?  A.     That  is  right. 

Q.  What  is  the  i)roportion  between  the  cash 
advances  and  the  merchandise  sold  on  that  account  ? 

A.  There  are  49  double  i)ages  here.  Do  you  want 
me  to  run  through  it  and  figure  it  out  ? 

Q.     I  think  that  would  take  too  much  time.  [377] 

Mr.  Jones:  There  is  a  witness  coming  on  the 
stand  who  has  footed  it  up ;  he  has  footed  up  all  the 
cash  advances  on  this  account  and  he  will  testify 
as  to  those. 

Mr.  Marcussen:     Yeiy  well. 

Q.  (By  Mr.  Marcussen) :  Did  you  testify  that 
the  stock  was  paid  for  in  that  case  by  an  offset 
against  the  account  of  National  Machinery? 

A.  I  don't  believe  I  mentioned  that,  because  I 
don't  know  without  looking  at  the  accounts.  I  can- 
not tell  from  these  records,  because  these  records 
started  in  January  1928,  and  I  believe  the  corpora- 
tion was  formed  sometime  in  1927;  some  of  the 
sheets  are  missing,  because  they  did  not  have  the 
''Elliot  Fisher  System"  at  that  time. 

Q.  Then  I  think  the  next  item  that  you  testified 
to  is  Petitioner's  42  for  identification,  pertaining  to 
Central  Supply  Company?  A.     Yes. 
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Q.     Was  that  a  corporation?  A.     Yes. 

Q.  In  that  case  I  think  you  testified  that  they 
subscribed  to  $50,000  stock,  and  that  payment  of  the; 
stock  was  effectuated  by  an  offset  against  this 
account  ? 

A.  That  is  correct,  with  the  exception  that  the 
corporation  was  organized  for  $5,000,  and  was  i)aid 
for  through  offsetting  entries,  and  the  stock  was 
subsequently  raised  to  [378]  $50,000. 

Q.  And  the  additional  $45,000  was  handled  the 
same  way?  A.     At  that  time? 

Q.     At  the  time  they  purchased  the  stock? 

A.  The  assets  of  the  company  w^ere  what  they 
advanced 

Q.  What  were  the  assets  of  the  Central  Supply; 
at  the  time  $50,000  was  paid  for  by  Alaska  ? 

A.     What  were  the  assets  ? 

Q.  How  much  of  the  total  assets  were  there  in 
Central  Supply?  A.     $50,000. 

Q.  The  assets  were  no  more  than  the  stock  sub- 
scribed for? 

A.  I  know  the  Alaska  had  about  $70,000  or 
$80,000  put  out ;  and  they  had  either  the  equivalent 
such  as  accounts  receivable,  or  something  to  offset 
it. 

Q.  Can  you  picture  the  balance  sheet  of  the 
Central  Supply,  and  give  us  a  picture  of  the  assets 
side  of  the  balance  sheet?  A.     I  can  not. 

Q.  All  right.  What  were  the  assets  at  the  time 
they  had  $50,000  in  stock  as  one  of  the  items  on 
the  liabilitv  side? 
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A.  The  Central  Supply  started  out  with  Alaska 
Junk  advancing  it,  whether  it  was  $5,000  or  $50,000. 
So  the  assets  [379]  were  the  equivalent  of  its  liabili- 
ties. 

Q.  Were  there  any  other  assets  besides  the  stock 
item  of  $50,000? 

A.  Only  the  current  accounts  for  merchandise 
sold  currently  and  bought. 

Q.  And  how  would  they  compare  with  the  $50,- 
000?  A.     Very  nominal. 

Q.  You  stated  that  the  accounts  were  handled 
with  respect  to  the  corporation  in  substantially  the 
same  manner  as  the  accounts  were  handled  in  the 
case  of  Oregon  Steel?  A.     That  is  correct. 

Q.     Can  you  elaborate  your  answer  on  that? 

A.  Everything  given  to  either  of  those  corpora- 
tions, whether  it  be  in  cash  or  merchandise,  was 
charged;  when  the  stock  was  issued,  and  whatever 
was  carried  forward;  the  only  real  difference  was 
that  Central  Supply  was  successful  and  they  paid 
off,  and  the  Oregon  Steel  was  not  successful  and 
we  took  a  loss. 

Q.  Was  there  any  difference — I  will  change  that. 
Wasn't  the  entire  difference  between  Central  Sup- 
ply and  Oregon  this,  that  in  Central  Supply  the 
partners  received  for  practically  their  entire  invest- 
ment in  the  organization,  stock?  A.     No. 

Q.     Isn't  that  true? 

A.     No;  I  think  you  will  find  that  thev  had  as 
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much  as  [380]  $100,000  in  there,  and  they  received 
150,000  in  stock. 

Q.  I  think  you  said  the  balance  sheet  of  the 
Central  Supply,  on  the  assets  side,  would  show  very 
little  more  than  the  $50,000  of  stock  that  was  repre- 
sented on  the  liability  side? 

A.  I  didn't  say  that.  I  said  the  assets  side  would 
be  equivalent  to  the  liability  side,  which,  in  turn, 
would  be  actually  what  the  Alaska  Junk  had  ad- 
vanced, whether  it  was  $5,000,  $50,000  or  $100,000. 

Q.  But  there  were  very  nominal  liabilities  in 
addition  to  th,e  $50,000? 

A.     Other  than  the  Alaska  Junk? 

Q.  At  the  time  the  Alaska  Junk  had  the  $50,000 
of  stock,  what  were  the  total  other  liabilities  of  the 
company  % 

A.  I  couldn't  answer  the  question  without  look- 
ing at  the  books  ? 

Q.     Do  you  have  the  books  available? 

Mr.  Jones:     Central  Supply? 

Mr.  Marcussen:     Yes. 

Mr.  Jones:     No. 

The  Witness:  I  will  say  that  any  liability  that 
it  had,  other  than  the  Alaska  Junk  was  in  current 
condition. 

Q.  (By  Mr.  Marcussen)  :  Do  you  happen  to 
know  what  was  the  greatest  amount  or  the  highest 
amount?   We  can  check  that  on  this  exhibit — [381] 

A.     That's  right. 
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Q.  What  was  the  highest  amount  that  the  ac- 
count ever  reached.  ?  Just  roughly. 

(Hands  document  to  witness.) 

A.  I  can  check  that  up.  In  addition  to  the  $50,- 
000  capital,  there  was  a  high  of  $60,329,  making  a 
total  of  $110,000  plus. 

Q.     As  of  what  date  was  that  '^ 

A.     That  would  be  August  of  1942. 

Q.  And.  the  next  item  that  you  testified  was  with 
respect  to  the  Carleton  and  Coast  venture.  Will  you 
state  how  their  business  compared  with  the  Alaska 
Jimk. 

A.  It  was  a  single  venture  and  was  a  combina- 
tion of  Alaska  Junk  and  the  Dulien  Steel  products; 
and  the  liquidation  of  this  one  major  purchase, 
which  j^rimarily  was  a  railroad  and  logging  camp, 
purchased  from  the  Reconstruction  Finance  Cor- 
y)oration,  plus  a  small  amount,  or  a  smaller  amount 
in  the  same  area  where  other  merchandise  was 
located 

Q.    Was  there  a  Carlton  there  ? 

A.  There  was  a  town  of  Carlton.  And  the  town 
itself — the  railroad  itself  was  known  as  Carlton  and 
Coast. 

Q.  How  about  the  other  50  per  cent  in  the  ven- 
ture? Did  the  other  party  have  50  per  cent  in  the 
venture  ?  A.    Yes. 

Q.     And  who  was  that,  again? 

A.     Dulien  Steel  Products  of  Seattle.  [382] 

Q.     Dulien  Steel  Products? 
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A.     That  is  correct. 

Q.     How  was  it  that  you  came  into  the  picture? 

A.     The  same  as  Dulien  came  into  the  picture. 

Q.     Did  Dulien  have  it  first? 

A.  There  were  tw^o  parts  to  that.  There  was  a 
Trask  Willamette  Railroad,  plus  the  Flora  Logging 
Company  part,  plus  the  Yamhill  Log  and  Lumber 
part  which,  I  believe,  the  Alaska  Junk  bought  and 
Dulien  at  this  time  purchased  the  Southern  Pacific 
Railroad  Company's  rails  in  there.  This  was  way 
off  in  the  wilderness,  a  part  belonging  to  one  com- 
pany and  a  part  to  another,  and  each  one  bought 
one  section;  one  outbid  the  other  in  one  of  them. 
So,  after  it  was  over  with  we  got  together  to  make 
it  one  venture. 

Q.  In  other  words,  the  Alaska  Junk  and  Dulien 
found  themselves  bedfellows  in  the  dismantling  of 
this  Carlton  and  Coast  venture  ? 

A.  In  that  each  had  merchandise  in  the  woods, 
and  there  was  a  question  of  getting  it  out  some  way. 

Q.     Did  Alaska  bid  on  the  whole  thing? 

A.     Yes. 

Q.     In  the  part  that  Dulien  got?  A.     Yes. 

Q.     Did  Dulien  do  the  same? 

A.    Yes.  [383] 

Q.  So  the  Alaska  Junk  was  successful  in  one 
part  and  Dulien  was  successful  in  the  other;  is  that 
the  way  it  was?  A.     That's  right. 

Q.  And  finding  themselves  in  that  situation,  they 
got  together  to  do  the  dismantling  job  so  as  to  en- 
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able  them  to  enjoy  all  the  economies  they  could  get 

from  such  a  procedure?  A.     That  is  right. 

Q.  And  when  Alaska  Junk  bid  on  that  job,  were 
they  following  a  procedure  which  was  frequently 
done  in  their  business  ?  Was  that  their  regular  busi- 
ness, bidding  on  such  projects  as  thaf? 

A.     Yes. 

Q.  I  didn't  quite  understand  your  testimony  on 
direct  as  to  how  they  were  repaid  for  the  so-called 
advances,  as  you  put  it,  on  the  Carlton  and  Coast 
venture. 

A.  That  I  believe  was  handled  a  little  differently 
than  many  of  them.  Dulien  and  Alaska  Junk  each 
put  in  originally  $67,251.18,  according  to  the  ledger 
here,  and  subsequently  Alaska  Junk  furnished  ma- 
terials and  cash  for  working  capital,  because  they 
operated  independently  of  Alaska  Junk,  and  as 
they  operated  and  liquidated  their  merchandise 
they  repaid  Alaska  Junk  for  the  current  advances 
and  what  not  and  ultimately  paid  off  the  major 
]mi't  of  the  original  investment. 

Q.  Did  that  operation  result  in  a  loss  to  Alaska 
Junk?  A.     Yes.  [384] 

Q.     And  did  it  result  in  a  loss  to  Dulien? 

A.     Yes,  equally. 

Q.  And  how  did  Alaska  Junk  take  that  loss  on 
its  books? 

A.  That  loss  was  taken  after  my  time,  and  unless 
it  is  shown  on  the  books,  I  cannot  answer. 

Q.     When  was  the  job  completed? 

A.     I  don't  know  whether  it  is  completed  now. 
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Q.  Do  you  recall  what  the  years  were  that  that 
took  place? 

A.  It  apparently  started  September  1,  1943.  I 
left  in  1944,  and  I  see  here  book  entries  in  1945  and 
1946  (indicating). 

Q.  Does  it  indicate  to  you  that  there  is  a  final 
accounting  on  that  ledger? 

A.  There  is  an  open  balance.  I  believe  I  heard 
that  there  were  some  tag  ends  still  to  be  wound  up. 

Q.  And  that  open  balance  is  in  the  amount  of 
how  much? 

A.     It  appears  to  be  $3,737. 

Q.     The  date  is  January  3,  1945  (indicating)  ? 

A.     1946. 

Q.  And  these  are  balances  as  reflected  in  Peti- 
tioner's 44  for  identification? 

A.  That  is  for  the  advances  and  merchandise 
supplied. 

Q.     Will  you  check  that  page?  [385] 

A.  This  doesn't  have  anything  to  do  with  this 
(indicating).  That  would  be  accounts  receivable 
control. 

Q.  Then  this  accounts  receivable  w^as  all  paid 
off  ?  A.     It  appears  to  be. 

Q.     There  was  no  loss  on  that  ? 

A.     Not  on  that  account. 

Q.  Then  how  would  the  loss  be  handled,  if  there 
was  a  loss? 

A.  I  am  not  with  the  company,  I  could  not  tell 
vou. 
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Q.    When  did  you  leave  the  company? 

A.     1944. 

Q.  We  are  talking  about  their  practices  as  in 
1942  and  1943 ;  and  this  is  offered  as  an  indication 
of  their  practice. 

A.  If  I  was  still  there  I  would  make  an  entry 
and  charge  the  balance  to  bad  debts. 

Q.     T^Tiy  bad  debts? 

A.  Because  the  Carlton  Coast  owes  Alaska  Junk. 
I  will  take  it  back.  In  this  case  the  accounts  re- 
ceivable is  paid  off.   I  would  call  it  a  business  loss. 

Q.  An  ordinary  business  loss  in  the  case  of 
Alaska  Junk  operating  in  a  joint  venture? 

A.  This  one  (indicating) ;  the  way  it  is  handled, 
yes. 

Q.  I  hand  you  Petitioner's  45  for  identification, 
which  pertains  to  the  Marshfield  Bargain  House. 
What  business  were  they  in?  [386] 

A.     How  is  that? 

Q.  What  business  was  the  Marshfield  Bargain 
House  in? 

A.  They  were  in  the  mill  and  yard  machinery 
and  supply  business,  and  also  the  scrap  business. 

Q.  Substantially  the  same  business  as  Alaska 
Junk? 

A.     Yes,  but  on  a  much  smaller  scale. 

Q.     And  where  was  their  place  of  business? 

A.     In  Marshfield. 

Q.     Did  they  supply  scrap  to  Alaska  ? 
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A.     Yes. 

Q.  I  think  you  stated  that  the  accounts  repre- 
sent largely  sales  to  the  Marshfield  Bargain  House. 

A.  Both  sales  and  cash ;  what  you  see  here  is  an 
entry  covering  a  period  of  ai)proxiinately  a  year, 
all  of  which  w^as  reimbursed  at  one  time  by  a  credit 
for  scrap  iron,  that  is,  we  advanced  the  cash  and 
merchandise  which  was  paid  for  in  scrap. 

Q.     And  they  returned  scrap  to  you  ? 

A.     Yes. 

Q.  That  was  a  procedure  commonly  used  Alaska 
Junk  in  order  to  obtain  scrap  from  its  source  of 
supply;  is  that  correct?  A.     Yes. 

Q.  Do  you  know  whether  Marshfield  Bargain 
House  is  a  corporation?  [387] 

A.  I  have  no  way  of  knowing.  I  know  the  own- 
ers some,  and  I  have  always  heard  them  referred 
to  as  partners. 

Q.  I  guess  we  went  a  little  backward  in  this  pro- 
cedure. Counsel  presented  you  with  the  accounts 
for  various  small  junk  dealers  and  collectors,  which 
was  Petitioner's  49  for  identification  (hands  docu- 
ment to  witness).  Those  advances,  again,  repre- 
sented advances  to  your  source  of  supply  for  the 
purpose  of  procuring  scrap  iron? 

A.     To  the  smaller  sources  of  supply. 

Q.     Who  would  be  the  small  sources  of  supply? 

A.  Junk  dealers;  junk  peddlers.  Their  names 
are  here  if  you  want  to  see  them ;  some  of  them. 

Q.     How    would    these     loans    be    effectuated? 
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Would  a  junk  dealer  come  in  and  say  that  he  knew 
of  a  bit  of  junk  that  he  could  get,  and  that  if  he 
could  get  the  money  from  Alaska  Junk  then  Alaska 
Junk  would  get  the  scrap,  that  is,  he  w^ould  buy 
it  and  sell  it  back  to  Alaska  Junk  if  Alaska  Junk 
would  advance  the  money?  Is  that  the  way  it  was 
handled?  A.     Yes. 

Q,  And  the  next  one  here  was  M.  Turn,  which 
is  shown  on  Petitioner's  48  for  identification. 

A.     That's  right. 

Q.     What  was  his  business? 

A.     What  was  his  business? 

Q.     Yes.  [388] 

A.  His  business  was  a  conglomeration  of  new 
and  used  supplies,  small  machinery  and  furniture 
and  scraj)  iron. 

Q.  AVith  the  exception  of  the  furniture,  his  busi- 
ness as  far  as  it  went  was  similar  to  Alaska  ? 

A.  On  a  much  smaller  scale,  confining  himself 
to  smaller  supplies  and  equipment. 

Q.     But  in  kind,  it  was  the  same?  A.     Yes. 

Q.     AVhat  merchandise  did  he  buy  from  Alaska? 

A.  Splitting  sledges,  axes,  pipe,  pulleys,  pipe- 
fittings,  roofing. 

Q.  Would  it  be  correct  to  characterize  the  rela- 
tionship between  Alaska  and  M.  Turn  as  that  of  a 
wholesaler  and  retailer,  respectively? 

A.  Jobber  and  wholesaler,  or  wholesaler  and 
retailer. 
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Q.  Alaska  Junk  being  the  wholesaler  and  they 
the  retailer  ?  A.     That  is  right. 

Q.  Then  when  you  said  that  a  j)art  of  the  ad- 
vances in  the  account  were  advances  of  merchandise, 
what  were  you  talking  about? 

A.  No;  I  was  talking  about  the  other  one;  in 
this  one  it  was  cash  advances;  in  the  other  one  it 
was  cash  and  merchandise. 

Q.  Didn't  you  testify  with  respect  to  M.  Turn 
that  it  [389]  was  cash  advances  and  merchandise  ? 

A.  Accounts  of  merchandise  sold,  and  cash  ad- 
vances on  scrap  iron.  He  made  a  practice  of  paying 
his  bills. 

Q.     A  very  happy  practice  in  this  business  ? 

A.     And  very  unusual. 

Q.     Was  he  a  sui)plier  of  scrap  for  Alaska? 

A.     Yes. 

Q.  And  were  the  advances  that  were  made  to 
M.  Turn  similar  to  the  advances  that  were  made 
to  other  suppliers,  simply  to  pick  up  a  certain  batch 
of  scrap  and  bring  it  in  to  you  people? 

A.     That  is  right. 

Q.     By  you  people,  I  mean  Alaska,  of  course? 

A.     That's  right. 

Q.  T  hand  you  Petitioner's  44,  which  relates  to 
the  Industrial  Air  Products  Company. 

A.     That  is  right. 

Q.     That  was  a  corporation,  as  I  understand  it? 

A.     That's  correct. 
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Q.  Was  that  a  corporation  that  was  organized 
by  Alaska  ? 

A.  By  the  owners  of  Alaska  Junk  and  Morris 
Schnitzer;  I  believe  there  were  one  or  two  nominal 
stockholders  in  addition. 

Q.  How  much  stock  did  the  partners  of  Alaska 
Junk  and  Morris  Schnitzer  buy  in  that  organiza- 
tion? [390] 

A.  Alaska  Jimk  bought  $70,000  worth.  I  don't 
know  how  much  Morris  Schnitzer  bought,  but  it  is 
my  offhand  impression  that  it  was  about  half  of 
that. 

Q.  And  I  think  you  testified  that  the  stock  was 
paid  for  hj  an  offset  against  the  account  ? 

A.     That  is  right. 

Q.  And  what  is  the  highest  amount  that  that 
account  ever  got  before  the  stock  offset? 

A.     Before  the  stock  offset  ? 

Q.     Yes?  A.     $76,000. 

Q.  And  then  immediately  after  the  stock  offset, 
what  was  the  balance  after  the  offset? 

A.     $475. 

Q.  And  what  were  the  dates  when  the  stock 
offsets  were  made  ? 

A.     November  1,  1941. 

Q.  And  what  was  the  highest  amount  that  the 
accounts  got  to  after  the  stock  offset? 

A.     Approximately  $36,000. 

Q.     When  was  that? 

A.     December  of  1942. 
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Q.  Have  you  ever  had  occasion  to  analyze  or  see 
the  balance  sheet  of  that  company  during  any  of 
these  times  that  you  have  testified  that  these  ad- 
vances were  made,  which,  I  [391]  understand,  was 
from  1940  to  1943. 

A.  1  remember  seeing  one  or  two  statements, 
but  I  don't  remember  the  figures. 

Q.  Do  you  have  any  recollection  at  all  of  what 
the  total  assets  were  ?  A.     No,  sir. 

Q.  What  other  accounts  receivable  did  the  com- 
pany have'?  A.     Which  company? 

Q.     Industrial  Air  to  outsiders  ? 

A.  I  cannot  answer  that,  because  I  had  nothing 
to  do  with  their  books. 

Q.  1  recall  you  saying  in  the  case  of  Central 
Supi)ly,  those  outside  accounts  were  rather  nomi- 
nal? A.     That  is  right. 

Q.  You  cannot  say  what  they  would  be  approxi- 
mately of  the  Industrial  Air  Products? 

A.     I  have  no  recollection  of  them. 

Q.  Mr.  Schnitzer,  I  hand  you  Petitioner's  50  for 
identification,  which  i)ertains  Munce  and  Pedrante, 
and  I  believe  you  testified  that  that  account  repre- 
sents cash  adA^ances,  merchandise  sold,  and  supplies 
sold,  is  that  correct?  A.     That's  correct.     ■ 

Q.  What  was  the  business  of  Munce  and  Ped- 
rante ? 

A.  They  were  truck  haulers  and  contractors; 
their  business  was  largely  dismantling  of  machinery 
aiul  hauling  [392]  machinery  and  scraj)  iron  and 
tlie  like. 
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Q.  Did  I  understand  you  correctly  on  your 
direct  testimony  to  state  that  the  amount  was  paid 
off  by  the  delivery  of  a  truck  by  Munce  and  Ped- 
rante  ?  A.     Partially  paid  off.  f 

Q.  To  the  extent  of  about  $5,000,  and  then  par- 
tially by  performance  of  services;  is  that  correct? 

A.     That's  right. 

Q.     For  Alaska  by  them;  is  that  correct? 

A.  Not  quite.  The  practice  was,  so  far  as  re- 
payment was  concerned,  to  collect  for  a  particular 
delivery ;  then  they  would  give  us  a  part  of  the  cash 
that  we  gave  them  to  apply  on  the  account.  And 
there  were  a  number  of  payments  of  $25,  $50  and 
$100;  a  number  of  them;  and  towards  the  end  they 
still  owed  us  a  balance  of  $5,042.75,  and  they  turned 
over  to  us  a  truck,  which  w^e,  in  turn  turned  over 
to  the  Industrial  Air  Products  and  charged  In- 
dustrial Air  Products  and  crediting  them  with  the 
amount,  and  a  $42  balance  was  later  settled. 

Q.  Was  that  one  paid  for  by  work  done,  or 
didn't  you  use  some  such  similar  expression'? 

A.  I  don't  believe  I  used  that  expression  in 
connection  with  this  account.  They  would  haul  in, 
say,  15  tons  and  we  would  pay  them  a  certain 
amount,  which  would  include  the  dismantling,  and 
so  forth;  we  would  pay  them,  say,  $100  for  that 
•and  they  would  pay  us  back  a  part.  [393] 

Q.  Do  you  mean  that  you  had  engaged  them  to 
do  some  work,  for  which  you  paid  them  $100  ? 

A.     Yes ;  after  it  was  done. 


Commissioner  of  Internal  Revenue  341 

(Testimony  of  M.  R.  Scbnitzer.) 

Q.  And  instead  of  paying  them  the  full  $100, 
you  gave  them  $50  or  $75? 

A.  No;  I  would  give  them  $100,  and  so  much 
of  it  1  got  back;  sometimes  it  was  $50  and  some- 
times it  was  $25. 

Q.  And  these  cash  advances,  were  they  made  for 
the  purpose  of  securing  credit? 

A.  The  cash  advances  given  to  these  people  was 
for  their  use,  and  in  paying  for  their  men  and 
equipment  that  way. 

Q.  Were  they  doing  considerable  work  for  your 
company  % 

A.  Yes;  they  were  doing  quite  a  bit  of  w^ork; 
trucking  and  hauling. 

Q.     What  trucking  was  it? 

A.  AVell,  we  would  send  them  out  to  pick  up  a 
railroad;  dismantle  a  railroad  and  load  it  on  the 
truck  and  haul  it  into  Portland.  That  is  one  in- 
stance that  I  can  recall.  Another  instance  w^as  going 
up  to  a  ship  in  Marshfield,  loading  the  machinery 
on  trucks  and  hauling  it  in  to  ns. 

Q.  So  the  cash  advances  were  for  the  purpose 
of  enabling  them  to  haul  the  scrap  into  Alaska  ? 

A.     Yes. 

Q.  And  for  the  purpose,  mainly,  of  enabling 
you  to  secure  more  scrap  ?  [394] 

A.  Our  scrap;  again,  they  were  doing  the  dis- 
mantling and  delivering  to  us. 

Q.  I  hand  you  Petitioner's  51  for  identification, 
wliicli  pertains  to  Emil  Nyberg.    And  I  think  vou 
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stated  that  this  transaction  covered  a  period  within 

a  year,  1937  from  June  to  December  ? 

A.     That  is  correct ;  actually,  June  to  November. 

Q.     What  business  was  Mr.  Nyberg  in*? 

A.  He  was  a  contractor;  originally  a  logger  and 
contractor,  so  far  as  we  were  concerned.  We  had 
purchased  a  logging  camj)  in  the  vicinity  of  Steven- 
son, Washington,  and  there  was  also  a  part  of  a 
railroad.  The  railroad  in  itself  was  very  difficult 
to  get  at  and  easier  for  someone  who  lived  in  that 
vicinity  to  get  at,  because  the  weather  was  adverse 
and  the  terrain  was  stiff ;  so  that  you  could  only  get 
in  there  at  certain  times.  It  was  very  steep  and 
tough  to  work  at.  Nyberg  lived  in  the  vicinity  and 
contracted  to  pick  up  the  equipment  in  the  woods, 
that  is,  the  rails  and  the  donkey  engines  in  the 
woods,  and  to  load  them  on  a  railroad  spur  at  the 
spur  up  there,  and  then  they  were  to  be  shipped 
from  that  point  to  the  Alaska  Junk  in  Portland  as 
salvage.  And,  as  I  recall  it,  after  preparing  the 
scrap  iron  according  to  specifications,  it  was  to  be 
shipped  to  the  steel  mills. 

Q.  Do  you  know  what  railroad  that  was?  That 
logging  camp  railroad  ?  [395] 

A.  Yes,  there  were  two  of  them;  the  Trask- 
Willamette  Company  or  a  subsidiary.  I  think  it 
was  the  Trask- Willamette,  and  the  Ryan- Allen 
Lumber  Company. 

Q.  And  Alaska  Junk  was  the  successful  bidder 
on  the  dismantling  of  the  railroad  ? 
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A.     As  I  recall  it,  this  was  direct  negotiations. 

Q.  I  think  you  testified  that  cash  advances  were 
made,  in  part? 

A.     Practically  100  per  cent  in  this  case. 

Q.  And  then  you  testified  there  was  some  mer- 
cliandise "?  A.     $30  worth. 

Q.     Out  of  a  total  ? 

A.  Incidentally  that  $30  was  salvage  that  they 
took  out  of  the  camj);  they  wanted  some  windows 
and  doors  that  were  salvaged  and  we  charged  them 
$30.  The  total  amount  was  $3,400,  consisting  of 
services  performed— on  the  debit  side,  loans  and 
advances  which  were  made  to  them. 

Q.  It  is  not  correct  to  say  the  advances  were 
made  for  merchandise  that  you  sold  them? 

A.     That  $30. 

Q.  And  cash  advances  w^ere  actually  for  the  pur- 
])ose  of  enabling  him  to  undertake  the  operation 
for  you? 

A.  The  original  advance  was  not  given  to  Ny- 
berg  for  sup})lies  and  equipment  and  labor,  but  we 
found  at  the  end  he  had  not  paid  his  crew  and  we 
had  to  pay  his  crew,  and  we  charged  [396]  his 
account  back  for  the  payment  to  the  men  for  the 
I)ayroll. 

Q.  So  that  the  cash  that  was  advanced  was 
advanced  to  him  for  the  purpose  of  enabling  him 
to  carry  out  his  contract  with  you  to  secure  the 
salvage  in  that  operation  ?  A.     That  is  correct. 
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Q.  And  I  think  that  your  counsel  stated  that  in 
some  instances,  advances  had  been  made  before 
merchandise  had  been  sold  in  connection  with  this 
operation,  and  I  think  you  testified  that  that  was 
correct. 

A.  I  think  you  used  the  wrong  word;  before 
the  merchandise  was  delivered.  You  said  "sold." 

Q.     The  only  merchandise  that  was  delivered? 

A.  These  advances  were  given  to  these  fellows 
so  that  they  could  deliver  the  scrap.  When  they  de- 
livered the  scrap  w^e  paid  them  the  contract  price, 
and  then  we  attempted  to  got  back  our  advance. 
This  refers  to  merchandise  that  was,  a  little  of  it, 
sold  to  Nyberg,  which  was  something  personal  that 
he  wanted. 

Q.  Outside  of  that  sale  there  was  no  merchandise 
advanced  ?  A.     Not  on  this  account. 

Q.     To  Mr.  Nyberg?  A.     That's  right. 

Q.  And  the  cash  advances  were  merely  for  the 
purpose  of  enabling  him  to  carry  on  his  contract 
with  you?  A.     That's  right.  [397] 

Q.  I  hand  you  Petitioner's  52  for  identification, 
which  is  the  account  of  R.  Pedrante.  What  was  Mr. 
Pedrante's  business? 

(Hands  document  to  witness.) 

A.  Originally  a  trucker,  and  later  a  trucker  and 
contractor. 

Q.  What  was  it  when  these  advances  were  made  ? 
A.  I  believe  a  trucker;  trucker  and  contractor. 
Q.     When  you  use  the  term  "contractor,"  do  you 
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use  it  to  mean  a  person  engaged  in  the  business  of 

contracting  with  you  to  haul  out  the  scrap  on  the 

job? 

A.     I  would  like  to  correct  myself  there. 

Q.     Surely. 

A.  Pedrante  in  this  case  was  a  trucker,  and 
later  a  trucker  and  contractor.  I  distinguish  be- 
tween the  two  in  this  respect,  in  that  Pedrante 
would  go  work  or  where  our  crew  was  wrecking; 
he  would  take  his  truck  there  and  have  it  loaded 
and  haul  it  then  to  the  Alaska  Junk  in  Portland, 
or  wherever  was  designated.  In  other  words,  the 
actual  dismantling  work  w^as  being  done  by  someone 
else  than  Pedrante.  As  a  contractor  and  trucker  I 
referred  to  him  whereby  he  did  the  dismantling  and 
the  loading  and  hauling. 

Q.  In  this  case,  which  represents  the  time  De- 
cember 1938  to  1940,  he  merely  acted  as  a  trucker 
for  Alaska  Junk?  A.     That's  right. 

Q.  Where  did  he  operate?  What  particular 
territory  did  [398]  he  cover? 

A.  Any  place  in  the  State  of  Oregon  or  Wash- 
ington. As  I  recall  in  this  particular  instance,  one 
was  up  ai'ound  Enterprise,  Oregon,  and  the  other 
was  from  Mukilteo,  Washington. 

Q.  These  advances,  were  they  made  for  the  i)ur- 
pose  of  enabling  him  to  carry  out  and  finance  his 
trucking  contract  with  Alaska  Junk  ?  A.     Yes. 

Q.  So  far  as  you  know,  as  advances  were  made 
to  him,  Avere  they  ever  made  if  he  had  no  contracts 
for  tiuckiiig  with  Alaska?  A.     Definitelv  not. 
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Q.     Definitely  not?  A.     That's   right. 

Q.  Is  it  true  generally  that  all  the  concerns  that 
we  are  talking  about  were  in  the  same  category 
with  respect  to  that*? 

A.  If  we  couldn't  make  some  money  out  of  it 
or  get  some  benefit  out  of  it,  we  wouldn't  be  inter- 
ested in  making  the  loan. 

Q.  You  would  not  be  interested  in  making  the 
loan?  A.     Not  as  a  loan. 

Q.  Now,  in  this  particular  case,  did  Alaska  Junk 
sustain  a  loss  on  that  account  ?  A.     Yes.  [399] 

Q.     How  much  of  a  loss?  A.     $2,723.47. 

Q.  And  do  you  know  what  the  contract  covering 
that  period  of  time  called  for  in  terms  of  gross  pay- 
ments to  him  for  his  services  of  trucking? 

A.    Will  you  repeat  that? 

Mr.  Marcussen :  Will  you  read  that,  Mr.  Nelson, 
please  ? 

(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.  I  seem  to  remember  a  figure  of  six  and  one 
half  dollars  a  ton  from  Enterprise.  ^ 

Q.  (By  Mr.  Marcussen) :  I  am  thinking  in 
terms  of  the  total  amount? 

A.     No ;  I  could  not  tell  you. 

Q.  What  was  done  on  the  books  of  Alaska  with 
that  loss?  A.     Charges  to  bad  debts. 

Q.  It  was  not  charged  as  a  part  of  the  cost  of 
trucking?  A.     No,  sir. 
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Q.  The  effect,  insofar  as  the  business  of  Alaska 
is  concerned,  would  be  the  same? 

Mr.  Jones:  That  calls  for  a  conclusion  on  the 
i)art  of  the  witness. 

Mr.  Marcussen:  You  have  called  for  a  lot  of 
conclusions.  [400] 

The  Witness:     Still  the  net  result. 

Q.  (By  Mr.  Marcussen)  :  The  net  result  is  the 
same? 

A.  Still  the  net  result  is  the  same;  you  would 
like  to  know  why  there  was  a  loss? 

Q.  Well,  I  should  beware  of  a  horse  bearing 
gifts ;  but  if  you  wish  to  state  why  there  was  a  loss, 
go  ahead. 

A.  He  got  mixed  up  in  another  hauling  contract 
which  was  not  very  good  for  him.  At  that  time  he 
was  heavily  involved,  outside  of  this  obligation,  to 
some  finance  company.  One  of  his  trucks  was  a 
total  loss  in  an  ei)isode  and  fire,  not  covered  by 
insurance,  and  the  financing  agent  repossessed  the 
truck,  and  he  was  left  with  nothing  and  no  pros- 
])ects,  and  that  was  the  end  of  Mr.  Pedrante,  and 
we  could  not  collect  the  money. 

Q.  I  suppose,  if  that  had  not  hap2)ened,  there  is 
not  a  reason  to  believe  that  accounts  would  not  have 
been  jiaid  up  ?  A.     That  is  correct. 

Q.  I  hand  you  Petitioner's  53  for  identification, 
which  is  the  account  of  the  Medford  Bargain  House 
of  Medford,  Oregon,  and  I  ask  you  to  state  what 
was  the  business  of  that  company? 
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A.  Very  similar  to  the  Maishfield  Bargaiii 
House  and  Alaska  Jnnk  on  a  small  scale. 

Q.  And  I  think  vou  testitied.  that  tiie  adranc^ 
wMeh  are  eliarged  on  that  aeeoant  were  ea^  ad- 
vances on  merchandise  [401]  sales? 

A.     That's  risrht. 

Q.    And  did  Alaska  stand  jsl  tiie  rt 
wholesaler  and  retailer  in  that  ©j^e     ' 

A.    So  far  as  merehandise  was  o 

Q.    Alaska  Jimk  was  the  wholesvilr..    _ 
thev  were  tiie  retailer!  A.    That  is  c  - 1 c. :. 

Q.    And  were  pnpehasingr  materials? 

A    Yes. 

Q.    Were  thev  also  engaged  in  the  business  "f 
eontraeting  with   Alaska   Junk  for  ' 
serap  and  salvage,  or  for  the  produetion  scr-; 
salvage  operatioi^? 

A    Xo ;  they  would  sell  Alaska  Junk  >  ' 

would  borrow     •  r  '  ->    --  -  .,  t^^^.-     -.- 

^landise  or  eai_.  ..-.;  i:.  :— ^   ..m,       :.  . 

they  wonld  repay  with  serap  ir-:*!:.  ^ 

Q.    Was  their  situation  >  to  some  of 

others  that  you  have  noted? 

A.  Similar  to  M.  Tnm  and  Mai^iMd  BargauB 
Hoiose. 

Q.    And  did  they  eome  to  you  and  say,  "We  hai 
a  deal  for  sc-me  scrap.    Are  you  interested?    H 
you  are  we  will  get  it/'? 

A    That's  right 
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Q.  And  say,  '*We  will  protect  you  and  deliver 
the  scrap  to  you.''?  [^02] 

A.     That's  right. 

Q.  And  those  organizations  got  the  profit  and 
Alaska  would  get  the  scrap? 

A.  We  figured  to  make  a  little  profit;  bat  we 
wound  up  with  the  scrap. 

Q.  And  you  would  get  the  scrap  and  make  a 
little  profit  on  the  scrap  resale? 

A.     That's  right. 

Q.  I  think  you  testified  with  regard  to  the  Med- 
ford  Bargain  House  that  some  of  the  advances  had 
been  made  while  they  were  in  debt  to  Alaska  ? 

A.    Yes. 

Q.    What  do  you  mean  by  that? 

A.  They  had  a  balance  for  merchandise  and 
then  they  came  in  and  said,  '"Give  me  one  thou- 
sand," or  "Give  me  two  thousand,  and  we  will 
deliver  to  you  in  three  months,  or  six  months,  suffi- 
cient scrap  to  offset  the  entire  amount." 

Q.     Just  a  mere  happenstance,  wasn't  it? 

A.     Well 

Q.  It  was  just  a  mere  fortuitous  circumstance 
that  they  happened  to  owe  you  money  for  goods 
Alaska  had  sold  them,  and  you  happened  to  have 
charges  on  the  books  for  goods  that  you  had  sold 
them  at  the  time? 

A.  With  this  difference ;  some  of  them  could  do 
like  Max  Turn  did,  for  instance,  he  preferred  to 
keep  his  bookkeeping  [404]  straight  by  payins;-  for 
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his  merchandise,  and  later  offsetting  the  cash  ad- 
vances for  scrap  delivered.    These  people  wanted 
as  much  as  they  could  to  pay  us  off  later  in  scrap. 

Q.  The  only  difference  is  that  they  ran  with  the 
account  with  respect  to  the  goods  you  had  sold 
them — they  were  slower  pay,  in  other  words'?  Is 
that  right '?  A.     Yes.  M 

Q.  I  think  you  testified  about  Plumbing  and 
Heating  Sales  Company?  A.     Yes. 

Q.  I  hand  you  Petitioner's  55  for  identification. 
That  was  a  corporation,  as  I  recall  if?  _ 

A.     Yes.  * 

Q.  And  Alaska  Junk  purchased  stock  in  that 
organization  ?  A.     Yes. 

Q.     Did  Morris  Schnitzer?  A.     No,  sir. 

Q.     Did  Alaska  Junk  organize  this  company? 

A.     The  Alaska  Junk  and  Mr.  Shea. 

Q.  How  much  stock  did  Alaska  Junk  take  in 
the  company? 

A.  I  believe  $3,000  which  was  off'set  to  the  ac- 
count. 

Q.     $3,000?  A.     $3,000. 

Q.     Do  you  know  how  much  stock  Shea  had  in  it? 

A.  He  subscribed  $2,000,  but  never  did  pay  for 
it.  [404] 

Q.  Was  the  payment  for  the  stock,  as  I  under- 
stood you  to  testify,  effectuated  by  an  offset  against 
the  account?  A.    Yes. 

Q.  At  the  time  of  the  offset,  or  just  prior  to  the 
offset,  what  was  the  amount  of  the  account? 
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A.     $8,700  in  round  figures. 

Q.     What  was  the  date*? 

A.  The  date  of  the  entry  was  March  20,  as  of 
January  26,  1940,  when  the  company  started.  It 
was  three  months  later  when  they  had  actually  ad- 
vanced $8,700. 

Q.     And  then  they  offset  13,000  against  that? 

A.     That  is  right. 

Q.  And  what  is  the  highest  amount  that  account 
reached  after  the  stock  was  issued? 

A.     139,000  odd  dollars. 

Q.     When  was  that?  A.     June  of  1941. 

Q.     Who  was  the  manager  of  that  company? 

A.    E.  A.  Shea. 

Q.  The  advances,  as  I  recall  were  cash  and 
merchandise  ?  A.     Yes. 

Q.  The  merchandise  was  sold  by  Alaska,  was  it, 
to  this  company?  A.     Yes. 

Q.  In  effect,  was  Alaska  again  the  wholesaler 
and  this  [405]  company  the  retailer? 

A.  Yes.  In  this  case,  the  company,  the  Plumbing 
nnd  Heating  Sales  Company,  were  more  than  re- 
tailers ;  they  were  installers  as  well  as  retailers ;  they 
were  in  the  business  of  installing  plumbing  as  well 
as  selling  plumbing. 

Q.     They  were  plumbing  contractors? 

A.     Yes. 

Q.  And  as  plumbing  contractors,  I  presume  they 
sold  materials  on  some  occasions,  and,  as  you  testi- 
fied, on  other  occasions  they  installed  materials  on 
contract?  A.     That's  right. 
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Q.  Referring  now  to  the  testimony  about  the 
bank  loans  and  the  interest  rate  that  Alaska  was 
required  to  pay.  Do  you  know  whether  Alaska  ever 
received  money  for  less  than  6  per  cent  1 

A.  Not  from  the  First  National  Bank  until  some- 
time after  I  had  left  there.  I  am  not  speaking  about 
the  20 's;  in  the  early  30 's  it  was  7  per  cent,  and 
during  a  large  part  of  my  stay  there  it  was  6  per 
cent.  Subsequent  to  my  stay  there  I  understand 
they  did  get  it  for  considerably  less. 

Q.  But  prior  to  1944,  they  never  had  any  4  per 
cent  loans  that  you  know  of? 

A.  No,  definitely  not,  except  that  there  were 
some  3  per  cent  loans  secured  by  cash  value  of  life 
insurance. 

Q.  Do  you  know  whether  the  partners  of  Alaska 
Junk  ever  [406]  endorsed  the  notes  of  Oregon  steel  ? 

A.     I  beg  your  pardon. 

Q.  Do  you  know  whether  the  partners  of  Alaska 
Junk  ever  endorsed  the  notes  of  Oregon  Steel? 

A.     Which  notes'? 

Q.     The  First  National  Bank? 

A.     I  don't  know. 

Q.  Referring  to  your  testimony  concerning  your 
advice  to  the  partners  of  Alaska  Junk  concerning 
how  mu^h  they  could  afford  to  put  into  this  Oregon 
Steel  venture,  I  think  you  stated  it  was  your  advice 
that  they  could  not  exceed  $125,000,  which  they 
eventually  agreed  to  take  in  stock? 

A.     That  is  right. 
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Q.  Now,  isn't  it  just  as  easy  to  lose  money  on 
these  advances  that  were  made? 

A.     These  losses? 

Q.  Isn't  it  just  as  easy  to  lose  money  this  way 
on  these  advances  as  it  is  on  the  stock? 

A.     There  were  losses. 

Q.  In  other  words,  it  doesn't  make  any  differ- 
ence, Mr.  Sehnitzer 

Mr.  Jones:  If  the  Court  please,  I  will  object  to 
that  as  argumentative. 

Mr.  Marcussen:  If  your  Honor  please,  there  is 
no  argument  with  the  witness ;  there  is  nothing  argu- 
mentative [407]  about  it. 

The  Court :  I  think  this  should  be  permissible  on 
cross-examination.  He  testified  that  he  said  that 
they  could  not  afford  to  buy  any  more  stock.  I  will 
overrule  the  objection. 

Mr.  Jones :     May  I  have  an  exception  ? 

The  Court:     It  is  noted. 

Q.  (By  Mr.  Marcussen)  :  How  do  you  account 
for  it,  Mr.  Sehnitzer,  that  actually  they  had  ad- 
vanced several  hundred  thousand  dollars  in  that 
account,  hadn't  they?  A.     At  what  point? 

Q.     Over  a  period  of  years  to  Oregon  Steel? 

A.    Yes,  they  did. 

Q.  And  can  you  recall  the  date  on  which  tliey 
increased  their  holdings  of  one  third  to  two  thirds? 

A.  I  think  you  have  it  there  (indicating  docu- 
ment) ;  approximately  December  of  1942. 

Q.     Would  you  check  on  Exhibit  26,  which  is  the 
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general  account  of  Oregon  Steel  on  the  books  6f 
Alaska,  and  ascertain  what  was  the  balance  in  that 
accoimt  on  the  date   in   question  in  December  of 
1942  ?  A.     $299,000. 

Q.  I  think  you  testified  that  that  was  the  amoimt 
of  the  balance  as  of  October  31.  1942?  [408] 

A.     That  hapi:)ened  to  be  right. 

Q.  And  that  on  November  30.  I  think  you  stated 
that  on  Xovember  30  the  balance  was  $331,000? 

A.    $30i.oa\ 

Q.  Oh.  I  see.  What  was  the  highest  balance  in 
the  month  of  December  there,  without  splitting 
hairs:  just  generally?  A.     $572,000. 

Q.     As  of  what  date?  A.     December  31. 

Q.  Is  that  the  date  on  which  they  had  this  un- 
derstanding? A.     Xo.  sir. 

Q.     ^Vliat  was  the  date? 

A.  I  believe  it  was  during  the  month  of  X"  'vem- 
ber:  or  the  latter  part  of  October. 

Q.  I  think  you  testified  it  was  Deceml^er  some- 
time? A.     TVTiat  was  that  question? 

(^>.  AVhen  was  it  that  you  imdertook  to  reverse 
the  ratio  of  the  stockholdings? 

A.     Sometime  in  December. 

Q.     Sometime  in  December? 

A.     That's  right. 

Q.  That  $500,000  figure  that  you  mentioned,  was 
that  in  December  1942  ? 

A.  Yes.  that  was  after  the  8100.000  advance  to 
workins:  capital,  and  also  a  payment  to  the  First 
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National  of  a  [409]  $100,000  note,  and  it  was  after 
tlie  RFC  loan,  and  after  the  stock  was  issued,  or 
was  supposed  to  have  been  issued, — let  us  put  it 
that  way. 

Q.    Wliat  was  the  anioimt  in  December? 

A.     $301,000  at  the  begimiins:. 

Mr.  Marcussen:  Counsel,  may  I  ask  when  did 
you  tix  the  date  in  December  for  the  undertaking: 
on  the  part  of  Alaska  to  take  two  thirds  of  the 
stock  ? 

Mr.  Jones:  I  don't  know;  it  was  sometime  in 
the  month.  It  was  an  oral  arrangement,  and  that 
is  a^  near  as  I  can  place  it. 

The  Witness:    May  I  suggest  something? 

Mr.  Marcussen :     Yes. 

The  Witness:  If  the  agreement  was  in  the  early 
part  of  December,  the  fifth  or  sixth  or  thereabouts, 
the  girl  at  that  tune  would  not  hare  completed  her 
posting  for  November,  and  the  figures  we  have  used, 
some  figure  of  $299,000,  would  not  be  the  November 
figure. 

Q.  (By  Mr.  Marcussen) :  ^Vliat  are  you  refer- 
ring to? 

A.  This  $299,000  figure.  With  reference  to  the 
entry  later  of  the  $174,000  of  debentiu'es  and  $125,- 
000  of  stock:  with  the  $174,000  of  debentures  and 
the  $125,000,  that  was  intended  to  wipe  out  the 
account  at  that  time. 

Q.  How  do  you  reconcile  the  advice  which  you 
gave  to  [410]  Mr.  Wolf  that  they  could  not  aJBford 
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to  take  any  more  stock  than  $125,000,  with  the  fact 
that  they  already  had  at  that  time,  that  is,  the 
Alaska  Jimk  had  a  total  investment  of  $299,000 
or  $300,000  already? 

A.  There  are  two  answers  to  that,  or,  rather, 
two  phases  to  that.  In  the  first  place,  during  this 
particular  period  they  anticipated  that  the  mill 
would  be  in  operation  during  the  middle  of  June  of 
1943,  and  that  the  mill  would  be  making  a  profit 
and  would  be  able  to  retire  in  a  comparatively  short 
time  any  obligations  wliich  they  had,  which,  of 
course,  would  not  include  capital  stock.  On  the 
other  hand,  capital  stock  is  a  frozen  fund,  and  that 
capital  stock  of  $125,000  along  with  the  capital 
stock  in  Industrial  Air,  along  with  the  capital  stock 
in  Central  Supply,  combined  with  the  open  accounts 
which  were  not  at  that  time  liquid,  and  which  were 
in  very  substantial  sum,  not  too  far  from  the  total 
capitalization  of  the  Alaska  Junk, — with  the  addi- 
tion of  frozen  funds, — if  they  were  going  to  the 
Bank  to  borrow  some  money,  the  Bank  would  turn 
them  down  in  view  of  the  fact  that  their  capital 
was  in  frozen  assets. 

Q.  By  "frozen,"  you  mean  stock  and  advances 
to  these  companies  that  we  have  been  talking  about  ? 

A.     That  is  right. 

Q.  Weren't  the  so-called  advances,  as  distm- 
guished  from  the  capital  stock,  just  as  frozen  as 
the  capital  stock  at  the  [411]  time? 

A.     These  accounts? 
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Q.     Yes. 

A.  The  difference  was  that  the  mill  was  expected 
to  start  producing  in  six  months,  that  is,  six  months 
later,  and  to  pay  off;  but  they  could  not  possibly 
pay  off  that  stock. 

Q.  If  the  mill  had  gone  to  producing  and  began 
making  $50,000  monthly  profits,  the  stock  would 
have  been  indeed  good  collateral  for  any  loans  which 
the  company  would  have  needed  from  the  bank? 

A.  It  seldom,  however,  has  ever  had  to  resort 
to  collateral.  The  fact  is,  if  the  mill  had  profits,  it 
had  this  obligation  of  $174,000,  together  the  $125,- 
000  investment, — in  that  case  the  Alaska  Junk 
would  not  have  to  use  collateral  in  order  to  get 
money. 

Q.     I  don't  know  whether  I  understand  you. 

A.  If  the  mill  had  made  $50,000  a  month  profit, 
it  would  have  soon  cleaned  up  its  current  obliga- 
tions and  there  wouldn't  have  been  any  collateral 
needed. 

Q.  The  money  in  any  event  was  tied  up,  whether 
it  was  tied  up  in  stock  or  tied  up  in  advances? 

A.     That's  right. 

Q.  Assuming  it  were  true  that  the  partners  of 
Alaska  Junk  expected  to  get  paid  back  on  their 
open  account  out  of  profits,  the  fact  was  that  the 
advances  were  made  right  from  [412]  the  very  be- 
ginning in  order  to  establish  and  found  this  mill? 
Is  that  correct?  A.     That's  right. 

Q.     So  it  must  have  been  considered  by  them, 
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was  it  not,  there  would  be  considerable  delay  before 

they  could  expect  repayment"?    Isn't  that  correct? 

A.  No;  they  figured  they  would  start  getting 
their  money  back  in  the  middle  of  1943. 

Q.  The  middle  of  1943,  that  still  would  be  two 
years  from  when  it  was  organized?  What  is  the 
first  entry  in  that  account *?  Isn't  it  true  it  was 
October  1,  1941'? 

A.     That  is  right;  for  $10,000. 

Q.  I  think  that  is  sufficient,  Mr.  Schnitzer.  Now, 
I  think  you  stated  that  some  of  the  funds  that  were 
advanced  to  Oregon  Steel  w-ere  used  to  pay  sup- 
pliers.  Suppliers  of  what? 

A.  Equipment  for  the  construction  of  the  mill 
and  supplies  in  the  operation  of  the  mill. 

Q.     What  supplies  in  the  operation  of  the  mill? 

x\.  I  never  was  in  th(^  mill  to  see  what  they  actu- 
ally bought,  but  in  a  normal  operation  of  a  mill 
such  as  that,  you  w^ould  include  virtually  everything 
from  waste  to  coke,  and  everything  that  goes  into 
the  manufacture.  I  think  the  w^ord  '' alloys"  would 
be  better,  and  what  not. 

Q.  They  could  not  have  needed  very  much  of 
that,  bc^cause  they  operated  only  about  six  weeks 
or  so?  [213] 

A.  That  part  of  the  supplies  was  apparently  a 
nominal  figure. 

Mr.  Marcussen:  May  I  ask  counsel  whether  he 
proposes  to  establish  in  the  evidence  what  propor- 
tion of  the  advances  made  in  the  general  account. 


Commissioner  of  Internal  Revenue  359 

(Testimony  of  M.  R.  Sclinitzer.) 

namely,  Exhibit  26,  were  in  form  of  the  four  eate- 

.fi^ories  that  this  witness  has  testified  to? 

Mr.  Jones:  We  have  them  broken  down  into 
three:  cash  advances,  merchandise  sold,  and  the 
third-party  vendors  bills  paid.  That  is  not  broken 
down  as  to  whether  Alaska  or  Oregon  Steel  placed 
the  order,  but  we  have  it  in  those  three  categories. 

Mr.  Marcussen:     May  I  have  Exhibit  6,  please? 

(Clerk  hands  document  to  counsel.) 

Q.  (By  Mr.  Marcussen)  :  I  hand  you  Exhibit 
6,  and  refer  you  to  the  $83,000  on  page  J-23,  which 
I  think  you  testified  represented  the  adjustment 
that  was  made  between  Morris  Schnitzer  and  Alaska 
Junk  to  cover  the  guarantee  agreement  which  they 
had?  A.     Yes. 

Q.  Now,  can  you  tell  me  how  that  amount  was 
computed?  A.     I  can  read  my  entry. 

Q.  I  wonder  if  I  were  to  give  you  a  slip  of 
paper,  whether  you  w^ould  quickly  take  the  figures 
and  make  an  analysis  of  that  amount? 

A.  I  can  do  it  better  than  that.  I  can  ask  Mr. 
Johnson  [214]  for  the  original  computation ;  he  has 
got  it. 

Mr.  Marcussen:  Will  that  be  in  evidence,  coun- 
sel? 

Mr:  Jone^:     Yes. 

Mr.  Marcussen.  I  will  withdraw  the  questoin 
from  this  witness,  if  your  Honor  please,  and  I  am 
about  to  conclude  my  cross-examination  of  this  wit- 
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ness;  however,  I  would  like  to  have  a  five  minute 

recess  to  look  over  my  notes. 

The  Court:  Yes,  we  will  take  a  five  minute  re- 
cess. 

(Whereupon  a  five  minute  recess  was  taken.) 

Mr.  Marcussen:  No  further  cross-examination. 
The  Court :  Do  you  have  any  further  questions  ? 
Mr.  Jones :     Yes,  I  have  about  3  or  4,  your  Honor. 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Mr.  Schnitzer,  where  was  the  National  Ma- 
chinery Company  located? 

A.     In  Eugene,  Oregon. 

Q.  Referring  you  to  the  National  Machinery 
Company  account,  I  believe  it  is  Exhibit  41,  is  it 
nof?  A.     Yes,  I  believe  so. 

Q.  I  am  handing  you  National  Machinery  Com- 
pany account,  and  I  want  you  to  state  whether  there 
was  a  bad  debt  there? 

A.     Yes,  we  wrote  off  $30,000  odd  in  1933. 

Q.  I  will  refer  to  Exhibit  56  and  ask  you  if,  in 
part, — if  this  bad  debt  is  reflected  on  the  Exhibit? 

A.    Yes,  sir. 

The  Court :  What  exhibit  do  you  have  reference 
to? 

The  AYitness:  This  exhibit  is  the  Treasury  De- 
partment Report  on  the  return  for  the  year  1933. 

The  Court :     What  is  the  number  ? 

Mr.  Jones:     It  is  56. 
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The  Witness:     56. 

Q.  (By  Mr.  Jones) :  What  was  the  tax  return 
for  1933?  A.     What  is  that? 

Q.  I  would  like  to  show  you  the  tax  return  for 
1933;  I  believe  it  is  Exhibit  29  (hands  document 
to  witness)  ?  A.     That's  right. 

Q.  Can  you  state  whether  on  Exhibit  29  the  same 
bad  debt  is  indicated  for  the  year  1933? 

Mr.  Marcussen:  If  your  Honor  please,  I  think 
this  inquiry  is  immaterial,  and  Respondent  objects 
to  it  on  that  ground;  also  the  characterization  of 
an  immaterial  matter  as  a  bad  debt. 

The  Court:  I  think  counsel  brought  out  on 
cross-examination  matters  along  the  same  lines.  I 
will  overrule  the  objection. 

Q.  (By  Mr.  Jones)  :  Well  now,  do  you  know 
whether  the  National  Machinery  Company, — what 
is  the  amount  of  the  National  Machinery  bad  [416] 
debt  as  indicated  on  Exhibit  41? 

A.     $30,437.17. 

Q.  And  what  was  the  amount  of  the  bad  debt 
deduction  taken  on  the  1943  tax  return? 

A.     $38,900.18. 

Q.  And  was  that  allowed  as  shown  by  the  rev- 
enue agent's  report.  Exhibit  56? 

A.  Yes.  There  is  a  note  to  the  effect  that  it 
appeared  that  a  bad  debt  of  $38,900.18, — that  ever}- 
effort  had  been  made  to  collect  it  and  it  was  charged 
off.    , 
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Q.  Do  you  know  whether  that  item  of  $30,000 
is  in  the  $38,000  item?  A.     Yes. 

Q.  Was  that  debt  incurred  through  advances  of 
merchandise  ? 

A.  Advances  made  in  merchandise,  services,  or 
cash. 

Q.  Will  you  give  us  an  example  of  an  advance 
of  merchandise? 

A.    An  example  of  an  advance  in  merchandise? 

Q.    Yes. 

A.  Merchandise  given  without  immediate  pros- 
pect, or  merchandise  sold  beyond  regular  treatment. 

Q.  It  is  not  the  same  as  selling  merchandise  on 
credit? 

A.  It  is,  but  only  on  different  terms.  I  think 
you  are  referring  to  sales  such  as  merchandise  given 
to  the  Medford  [417]  Bargain  House.  Normally 
bills  will  be  due  the  10th  of  the  month  following 
the  date  of  sale.  But  when  we  referred  to  merchan- 
dise advances,  it  might  mean  that  they  would  be 
paid  out  of  merchandise,  which  might  mean  three 
months  or  six  months  or  a  year. 

Q.  I  see.  My  attention  has  been  called  to  the 
fact  that  in  mentioning  the  accounts.  Exhibit  43 
was  not  called  to  your  attention.  I  will  just  briefly 
hand  it  to  you  here  and  ask  you  to  state  what  Peti- 
tioner's 43  for  identification  is? 

A.  These  are  the  original  ledger  sheets  of  the 
Alaska  Junk  Company  from  its  accounts  receivable 
ledger,    covering    the    account    of    Schnitzer    Steel 
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Products  Company  from  July  of  1936  until  March 

31,  1948. 

Q.     Will  you  state  what  the  items  on  there  are"? 

A.     What  do  you  mean? 

Q.  Will  you  give  the  general  categories  of  the 
items  there? 

A.  This  is  a  combination  of  merchandise  and 
cash  advances  to  Schnitzer  Steel  Products. 

Q.     There  are  cash  advances  on  there? 

A.     Yes. 

Q.     And  who  was  Schnitzer  Steel  Products? 

A.     Morris  Schnitzer. 

Q.  Did  the  partners  of  Alaska  Junk  have  any 
interest  in  Schnitzer  Steel  Products?  [418] 

A.     No,  sir. 

Q.  How  were  those  advances,  cash  or  merchan- 
dise or  funds,  to  the  Schnitzer  Steel  Products  made 
by  Alaska  ? 

A.     In  the  same  way  as  to  any  other  firm. 

Q.     How  were  they  repaid? 

A.  They  were  paid  partially  in  scrap  iron  and 
in  otlier  merchandise  which  they  would  salvage 
from  their  operations  of  their  own;  and  in  cash. 

Mr.  Jones:     You  may  cross-examine. 

Recross-Examination 
By  Mr.  Marcussen: 

Q.  With  respect  to  Schnitzer  Steel  Products,  re- 
ferring to  Petitioner's  43  for  identification,  Mr. 
Schnitzer,  these  cash  adA-ances  that  were  made,  were 
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they  also  made  to  enable  Sclinitzer  Steel  Products 

Company  to  secure  scrap  for  Alaska  Junk? 

A.     In  some  cases. 

Mr.  Marcussen:  Will  it  be  brought  out  eventu- 
ally what  the  porportion  was  for  cash*? 

Mr.  Jones:    Yes. 

Q..  (By  Mr.  Marcussen)  :  And  in  other  in- 
stances % 

A.  To  help  the  son  of  one  of  the  owners  to  get 
along. 

Q.  To  help  the  son  of  one  of  the  owners  to  get 
along  ? 

A.  To  help  the  son  of  one  of  the  owners  of 
Alaska  Junk  [419]  to  get  along  in  his  business. 

Q.  Morris  Schnitzer  is  the  son  of  Sam  Schnitzer, 
one  of  the  owners  of  Alaska  Junk? 

A.     That's  right. 

The  Court:  I  would  like  to  ask  the  witness  a 
question.  What  relation  are  you  to  any  of  the 
parties  ? 

The  Witness :     I  am  a  nephew,  sir. 

The  Court:     You  are  a  cousin  of  Morris? 

The  Witness:     That  is  right. 

Mr.  Jones :  What  relationship  are  you  to  Manuel 
and  Morris  Schnitzer? 

The  Witness:     They  are  brothers. 

Q.  (By  Mr.  Marcussen)  :  Calling  your  atten- 
tion to  Petitioner's  41,  which  is  the  account  of 
National  Machinery  Company.  I  think  you  testified 
in  connection  with  that  account  as  to  what  was 
meant  by  merchandise  advances. 
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Mr.  Jones :  Not  in  connection  with  that  account, 
but  just  generally. 

Mr.  Marcussen:     All  right.   Just  generally. 

Q.  (By  Mr.  Marcussen) :  As  to  all  the  accounts 
that  we  h8iving  been  talking  about  this  evening,  is 
it  your  testimony  that  they  were  all  longer  pay 
accounts  than  the  usual  accounts'? 

A.  If  I  understand  your  question  correctly,  I 
understand  [420]  you  to  mean,  are  they  all  slow 
pay, — is  that  right? 

Q.  I  am  sorry,  I  didn't  hear  you.  Will  you  read 
the  answer,  please. 

(Whereupon  the  answer  of  the  witness  was 
read  aloud  by  the  reporter  as  above  recorded.) 

Q.     (By  Mr.  Marcussen) :     Yes. 

A.     No;  may  I  add  something'? 

Q.     Surely. 

A.  You  asked  me  if  some  of  these, — how  we 
treated  the  balances.  I  told  you  that  they  were 
handled  as  bad  debts.  I  want  to  add,  in  the  case 
of  National  Machinery  and  in  the  case  of  Plumbing 
and  Heating  Sales  Company,  we  did  that ;  but  where 
we  made  some  recoveries  later,  as  w^e  did  in  some 
of  the  accounts,  we  credited  it  back  to  recovery. 

Q.  You  will  recall  on  cross-examination  that  we 
had  considerable  discussion  about  a  number  of  com- 
panies; I  think  I  have  them  all  listed  on  the  list 
that  I  hand  you  here  (hands  document  to  witness). 
On  vour  direct  examination  it  was  brousrht  out  that 
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the  accounts  for  those  companies  and  individuals 
arose  through  cash  advances,  in  some  instances, 
and  merchandise  sales  in  other  instances.  Never- 
theless, in  each  instance  there  was  both  merchandise 
and  cash?  A.     Xo. 

■    Q.     There  was  not  ?  [421] 

A.     In  some  instances  it  was  cash. 

Q.  In  some  cases  where  contractors  were  haul- 
ing likewise  it  was  cash?  A.     That  is  right. 

Q.  With  the  exception  of  those,  the  advances 
consisted  of  both  cash  and  merchandise? 

A.  Here  is  another  one;  Steel  Tank  and  Pipe 
was  cash. 

Q.  Now,  where  merchandise  was  mentioned  in 
respect  to  those  accounts,  they  were  merchandise 
sales  in  the  coui'se  of  the  Alaska  Junk  Company's 
business,  were  they  not?  A.     That  is  right. 

Q.  And  in  some  instances,  it  is  your  testimony 
that  they  were  slower  pay,  from  three  to  six  months, 
instead  of  ten  days  ? 

A.  In  some  instances,  because  of  that  arrange- 
ment, they  were  slow  to  pay. 

Q.  Because  of  the  arrangements  you  made  with 
them  ? 

A.  It  would  be  all  right  not  to  pay  until  they 
got  some  scrap  iron. 

Q.  Can  you  tell  what  the  arrangements  would 
be  in  some  cases? 

A.  For  example,  in  the  case  of  Medford  Bargain 
House,  they  bought  merchandise  which  was  added 
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t-o  the  a.ec(»UBts,  and  c-ombiDed  with  the  cash  we  ad- 
Tanced.  with  the  understaDding  that  it  would  be 
paid  with  scrap  which  thev  delivered  some  [422] 
iii<»nths  later. 

Q.  In  other  words,  rou  made  sales  to  those  com- 
panies, and  it  happened  that  thev  were  companies 
that  were  engaged  in  picking  up  scrap  on  salvage 
operations?  A.     That's  right. 

Q.  And  those  operations  were  frequently  over 
aij  extended  penod  of  time,  is  that  correct? 

A.     That  is  right. 

Q.  And  that  is  what  you  meant  by  special  ar- 
rangements in  those  eases?  A.    Yes. 

Q.  And  the  understanding  would  be,  since  they 
wei*e  also  customers  of  Alaska,  they  could  reimburse 
Alaska  and  pay  for  the  merchandise  that  Alaska 
had  sold  to  them,  by  delivering  to  Alaska  scrap,  as 
a  part  of  the  arrangement? 

A.  That  is  true,  but  coming  back  to  the  Med- 
ford  Bargain  House,  where  they  purchased  mer- 
ehaudise  and  did  not  pay  for  it  in  one  year's  time, 
or  in  other  instances  where  it  was  not  paid  in  30 
days,  where  it  was  a  longer  time,  they  had  made 
arrangements  for  those  terms. 

Q.  They  had  made  arrangements  for  those 
term<  f  A.     Yes. 

Q.  This  $30,000  loss  in  connection  with  the  Xa- 
tional  Machinery  Company,  was  that  in  respect  to 
mei-chandise  sold  to  that  company?  [423] 

A.     Lareelv. 
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Mr.  Marcussen:     That  is  all  I  have. 
Mr.  Jones:     Just  a  miniite. 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Will  you  look  into  the  accounts  in  there  and 
give  some  indication  of  what  they  show  with  respect 
to  cash  advances'?  A.     What  accounts'? 

Q.     National  Machinery. 

A.     National  Machinery? 

Q.  Yes;  or  the  bills  paid  for  National  Ma- 
chinery. 

A.  I  want  to  point  out  again,  Mr.  Jones,  that 
this  is  not  complete;  it  starts  in  January  1928,  and 
they  had  been  operating  for  several  months;  and 
prior  to  that  the  books  had  been  kept  on  a  different 
basis,  on  di:fferent  kind  of  paper  than  here. 

Q.  Tell  me,  is  there  ever  any  balancing  off  in 
there  *?   Did  they  ever  strike  a  balance "? 

A.     No. 

Q.  That  is  an  account  that  Avas  completely  un- 
balanced and  unliquidated  to  the  end? 

A.     That's  right. 

Q.  Is  there  any  evidence  of  liow"  much  cash 
there  is  in  that? 

A.  I  don't  know^  whether  you  can  get  that  in- 
formation. [424] 

Q.  What  do  you  consider  with  respect  to  bills 
paid;  are  they  in  a  category  of  merchandise  fur- 
nished or  cash  advances?  A.     Cash  advances. 

Q.     By  that  you  mean  bills  paid  by  Alaska  on 
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behalf   of   this   company   here,    the    National   Ma- 
chinery ? 

A.     Yes;  you  will  find  those  in  particular  at  the 
tail  end  of  the  account. 

Mr.  Jones:     No  further  questions. 

Mr.  Marcussen:     No  further  questions. 

The  Court:     You  may  stand  aside. 

(Witness  excused.)  [425] 


PROCEEDINGS 
June  12,  1948—9:00  A.M. 

The  Court :     You  may  proceed. 
Mr.  Jones:     Mr.  Monte  Wolf. 
Whereupon, 

MONTE  L.  WOLF 

called  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Jones: 

Q.     Will  you  state  .your  full  name? 

A.     Monte  L.  Wolf. 

Q.    Are  you  one  of  the  Petitioners  in  this  case? 

A.     Yes. 

Q.     You  are  the  son  of  Harry  J.  Wolf  and  Jen- 
nie Wolf?  A.     Yes. 

Q.     Harry  J.  Wolf,  one  of  the  Petitioners? 
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A.    Yes. 

Q.  You  are  a  brother  of  Blossom  Goldstein  and 
Charlotte  Cohon*?  A.     Yes. 

Q.     Who  have  already  testified? 

A.     That  is  right.  [435] 

*     *     * 

Q.  When  did  you  start  working  for  the  Alaska 
Junk  Company*? 

A.  Ever  since  I  was  a  little  fellow.  I  used  to  go 
there  after  school  when  I  was  about  nine  or  ten 
years  old,  and  on  Saturdays,  and  I  used  to  go  down 
there  with  the  folks  and  go  to  work.  In  those  days, 
the  early  days,  I  used  to  have  a  truck, 

Q.  Now,  since  when  have  you  devoted  your  full 
time  there?  A.     Since  1921. 

Q.  Did  you  ever  have  any  experience  in  steel 
mills?  A.     No,  sir. 

Q.     Did  your  father?  A.     No,  sir. 

Q.  Now,  what  were  your  duties  at  the  Alaska 
Junk  Company  during  the  years  1941,  1942  and 
1943? 

A.  My  duties  were  confined  to  buying  and  sell- 
ing, and  [452]  helping  with  the  organization  as  far 
as  the  personnel  was  concerned  of  the  Alaska  Junk. 

Q.     Did  you  have  anything  to  do  with  pricing? 

A.     Yes. 

Q.     Explain  that? 

A.  Whenever  a  charge  was  made,  even  after  it 
had  been  priced  by  the  head  of  the  particular  de- 
partment, it  had  to  either  go  through  my  hands  or 
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Manuel  Schnitzer's  hands  for  correction  or  check- 
ing. Every  charge  before  it  went  to  the  bookkeeper 
to  be  posted,  it  had  gone  through  from  anywhere 
to  three  to  five  hands. 

Q.  At  what  i)rice  was  the  merchandise  sold  to 
Oregon  Steel? 

A.  At  the  regular  prevailing  market  prices.  Pip- 
ing: is  based  upon  Moore's  Pricing  Manual. 

Q.     What  do  you  mean  by  the  Moore  pricing? 

A.  The  Moore  price  is  the  price  that  all  of  the 
organized  dealers  in  pipe  and  plumbing  use  as  a 
basis. 

Q.     Does  he  get  out  a  list  of  some  kind? 

A.  Yes,  they  have  a  list  of  iron  piping  and 
plumbing;  and  in  each  division  it  states  the  retail 
])rice  and  the  wholesale  price,  and  so  forth. 

Q.     What  is  that  called? 

A.     That  is  called  the  Moore  Price  Book. 

Q.     Would  machinery  be  priced  in  it?  [453] 

A.  Machinery  would  be  priced  on  a  percentage 
of  the  list  i)rice.  The  general  usage  before  the  war 
was  that  if  a  machine  was  in  reasonably  good  con- 
dition, and  it  could  be  put  in  oj^eration,  it  would 
be  ])riced  at  fifty  per  cent  of  what  it  cost  new. 

Q.  Do  you  have  or  did  you  have  a  factory  list 
of  those  things?  A.     Yes. 

Q.     And  were  they  used  in  this  pricing? 

A.  Particularly  the  items  that  we  concerned 
ourselves  with,  that  went  into  the  mill,  such  as  sup- 
])lies  of  pipe  and  steel, — we  are  steel  jobbei-s,  and 
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we  have  a  regular  list  from  the  steel  jobbers  as  to 
the  price  of  steel. 

Q.  The  iDrices  that  you  charged,  how  would  they 
compare  with  the  charges  to  purchasers,  other  pur- 
chasers of  the  same  class  of  merchandise'? 

A.  Those  prices  were  the  same  prices  that  we 
charged  to  any  other  industrial  concern. 

Q.  Were  you  present  at  any  time  at  which  a 
conversation  took  place  in  which  your  father  or 
Mr.  Schnitzer  engaged  concerning  the  investment 
in  Oregon  Steel?  A.     Yes. 

Q.  Will  you  tell  us  what  those  conversations 
were? 

A.  My  father  and  mother  had  agreed  with  Mr. 
Schnitzer  and  the  Schnitzer  family  that,  as  far  as 
the  Alaska  Junk  [454]  Company  was  concerned,  all 
that  they  wished  and  saw  clear  to  invest  in  the  steel 
mill  was  $62,500;  that  was  about  625  shares,  or 
thereabouts.  In  the  latter  jDart  of  1942,  I  remember 
there  was  a  conference  in  the  office  where  Morris 
Schnitzer  and  his  father  came  in  and  started  talk- 
ing to  my  dad,  stating  that  it  would  be  necessary 
for  the  Alaska  Junk  to  take  more  stock.  My  father 
said  that  he  didn't  want  to  put  any  more  in  stock, 
but  he  said  he  would  have  to  find  out;  and  he  talked 
it  over  with  mother.  Morris  Schnitzer  said,  "I  have 
1250  shares,  and  it  is  more  than  I  can  carry,  and 
I  would  like  to  work  it  out  so  that  I  could  turn  half 
of  that  over  to  the  Alaska  Junk, ' '  w^hich  would  mean 
that  he  would  have  one  third,  and  the  Alaska  Junk 
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would  have  two  thirds.   So,  they  discussed  that,  and 

my  mother  and  father  agreed, 

Q.  Do  you  know  whether  there  was  ever  any- 
thing said  with  respect  to  any  more  than  that  to 
be  put  in? 

A.  No,  because  I  know  that  m}^  father  was 
rather  close  with  the  persoimel,  and  he  was  very 
close  to  our  bookkeeper,  and  he  knew^  the  situation 
pretty  well,  and  he  talked  over  with  the  accountant, 
and  he  didn't  want  to  invest  any  more  because  it 
would  affect  the  freedom  of  the  Alaska  Jmik  to 
carry  on  other  functions  of  the  business  if  too  much 
money  was  put  into  that  one  project. 

Q.  Do  you  know  whether  the  Alaska  Junk  did 
any  business  with  Oregon  Steel?  [455] 

A.  Yes,  we  did;  we  sold  them  scrap  iron,  and 
from  the  beginning  they  have  kind  of  favored  us 
when  new  steel  was  hard  to  get, — which  is  very 
difficult  to  get, — and  they  have  sold  us  new  steel 
because  we  are  steel  jobbers,  and  we  do  get  a  quite 
a  lot  of  steel  from  them  today. 

Q.  How  long  had  that  situation  continued  since 
the  Alaska  Junk  sold  Oregon  Steel  to  Mr.  Hall  and 
Mr.  Mears? 

A.  We  have  been  doing  it  right  along;  that 
situation  has  continued  right  along. 

Q.  And  ever  since  they  started,  they  have  been 
selling  you  steel  ?  A.     That  is  right. 

The  Court:  Does  your  family  or  any  of  them 
own  any  stock  in  the  Oregon  Steel? 
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The  Witness:  No;  when  it  Avas  sold  out,  it  was 
sold  out  at  one  time;  and  it  was  sold  out  because 
the  partners,  the  men  and  the  women  decided  it  was 
the  best  that  they  could  do  at  the  time. 

The  Court:  Alaska  Junk  has  no  interest  at  all 
in  Oregon  Steel  today*? 

Tlie  Witness :  It  has  no  interest  in  the  steel  mill 
whatsoever,  outside  of  what  goods  they  have. 

The  Court:     Don't  they  have  note  interest? 

The  Witness:  That  is  right;  they  have  a  note 
interest.  [456] 

The  Court:     Those  are  the  mortgage  notes'? 

The  Witness:     Mortgage  notes;  yes. 

Q.  (By  Mr.  Jones) :  Do  you  know  of  your  own 
information  whether  there  was  any  intention  on  the 
part  of  Alaska  Junk  Company  to  invest  more  than 
their  final  investment  in  the  Oregon  Steel  ?  I  mean, 
in  the  capital  stock? 

A.  No;  it  was  never  intended  to  put  any  more 
in. 

Q.  My  question  is,  do  you  know  that  of  your 
information?  A.     Yes,  I  know. 

Mr.  Jones:     All  right.    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Marcussen: 

Q.     Is  there  a  great  demand  for  scrap  steel  now? 

A.     Yes. 

Q.     Scrap  iron  and  steel?  A.     Yes. 

Q.  I  presume  that  is  reflected  in  the  prices?  Are 
you  aware  of  that? 
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A.  Yes;  the  prices  today  for  prepared  scrap  are 
$26  per  gross  ton ;  that  is  what  we  receive  from  the 
steel  mills. 

Q.  Since  November  23,  1943,  do  you  know 
w^hether  Oregon  Steel  has  purchased  considerable 
amounts  of  scrap  from  Alaska  Junk  and  Morris 
Schnitzer? 

A.  Yes,  and  not  only  from  them ;  they  have  pur- 
chased from  [457]  others  too. 

Q.  Can  you  tell  me  whether  they  have  w^anted  to 
purchase  more  than  they  actually  had  purchased; 
did  you  always  have  enough*? 

A.  No;  Alaska  Junk  has  never  had  enough  to 
take  care  of  their  needs. 

Q.  In  the  servicing  of  your  customers  of  Alaska 
Junk,  do  you  attempt  to  make  a  fair  and  equitable 
distribution  to  your  customers'? 

A.  Yes,  because  of  the  fact  that  we  are  steel  job- 
bers, if  we  did  not  give  the  steel  mills  the  scrap, 
naturally  they  would  have  no  incentive  to  give  us 
new  steel. 

Q.  When  did  Alaska  Junk  first  become  steel 
jobbers  ? 

A.  Oh,  we  have  been  steel  jobbers  ever  since  I 
can  remember.  I  would  say  we  were  steel  jobbers 
from  1931,  and  probably  a  few  years  prior  to  that. 

Q.  Did  Alaska  Junk  sell  any  scrap  to  any  other 
concerns  than  the  Oregon  Steel  people?   Does  it? 

A.     Oh,  yes. 

Q.     What  companies  would  there  be  ? 
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•    A.     The  Bethlehem  Steel  in  Seattle ;  we  have  sold 
in  years  gone  by  to  the  Northwest   Steel  Rolling 
Mills,  which  is  located  in  Seattle. 

Q.     Are  those  the  only  two? 

A.  There  have  been  times  when  scrap  was  hard 
to  get,  and  [458]  we  have  shipi3ed  east;  I  don't 
recall  the  names  of  the  firms ;  but,  basically,  I  would 
say  that  prior  to  the  time  we  helped  build  the  steel 
mil],  we  were  agents  of  Bethlehem  in  this  particular 
area,  and  we  supplied  90  per  cent  of  our  steel  scrap 
to  them. 

Q.  Did  you  ever  hear  of  any  discussions  among 
the  partners,  either  at  the  office  of  the  firm  or  at 
your  home  concerning  the  prospects  for  the  sale  of 
stock  in  Oregon  Steel  to  outside  interests? 

A.  Towards  the  latter  part  of  1943,  from  Sep- 
tember on,  yes,  I  did  hear  discussions. 

Q.  And  what  was  the  nature  of  those  discus- 
sions ? 

A.  Well,  I  know  that  Manuel  Schnitzer  and  his 
mother  were  busy  running  over  to  Kaiser,  and 
running  over  to  Electric  Steel  and  over  to  the  plant. 
They  were  trying  to  interest  Dulien  from  Dulien 
Steel  Products.  They  got  to  the  point  where  they 
could  not  operate  the  plant,  and  they  couldn't  let 
go  of  it,  and  they  had  to  do  something  real  fast. 

Q.  Wliat  kind  of  deal  were  they  trying  to  work 
out  with  Dulien,  if  you  know? 

A.  The>'  were  trying  to  work  out  a  deal  with 
Dulien  that  he  would  buy  an  interest  in  the  mill. 
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Q.     And  that  stock  would  be  issued  to  him'? 

A.  Yes,  stock  would  be  issued  to  him;  and  it 
even  got  to  the  point  where  they  tried  to  sell  the 
whole  thing ;  because  [459]  it  got  to  the  point  where 
they  knew  they  <?ould  not  swing  it. 

Q.  And  how  much  stock  did  they  want  Dulien 
to  take  ? 

A.  My  dad  and  the  Schnitzers  usually  took  care 
of  those  things  themselves,  and  I  didn't  know  too 
much  of  the  details. 

Q.  Weren't  you  comiected  with  the  business  at 
that  time? 

A.  My  part  of  the  business  consisted  mostly  of 
staying  around  the  plant. 

Q.     What  plant? 

A.  The  Alaska  Junk,  or  the  warehouse,  to  see 
that  our  trucks  were  operating  correctly,  and  to  see 
that  the  shipping  clerk  was  functioning  properly, 
and  the  buying  and  selling ;  but  when  it  came  to  the 
larger  projects,  I  didn't  know  too  much  about  them. 

Q.  You  are  the  son  of  one  of  the  major  partners 
of  the  business,  and  you  were  actually  associated 
with  the  business?  A.     That's  right. 

Q.  You  say  you  cannot  recollect  any  figure  that 
was  mentioned  in  connection  with  their  interest? 

A.  I  know  the  particuar  figure  of  $125,000,  and 
the  stepping  up  of  that  figure  from  $62,500. 

Q.  I  am  not  asking  about  that.  I  am  asking 
about  any  figures  in  connection  with  your  desire  for 
additional  stock  to  be  issued  to  outside  parties. 
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A.  No,  I  don't  know  what  that  would  break  down 
to ;  I  know  they  wanted  to  sell  the  mill ;  and  I  knew 
\Ye  had  a  lot  of  [460]  money  that  was  tied  up  in 
accounts  receivable  and  the  mill. 

Q.  But  here  we  are  at  a  very  crucial  point  in 
the  development  of  this  business  of  the  Oregon 
Steel,  in  which  both  the  Schnitzer  family  and  the 
Wolf  family  have  made  tremendous  advances,  hun- 
dreds of  thousands  of  dollars  to  the  corporation, 
particularly  in  the  form  of  advances, — partly  in  the 
form  of  advances  of  stock  and  partly  in  the  form  of 
these  so-called  advances  that  we  have  been  discuss- 
ing in  the  course  of  this  trial.  Now,  there  comes  the 
crucial  time  when  it  looks  as  if  you  might  lose  a  lot 
of  money.  Now,  do  you  have  any  idea  of  what  the 
figure  was  or  what  the  amount  of  money  was  that 
they  wanted  to  raise  by  way  of  stock  issue  at  that 
time? 

A.  All  I  knew,  when  the  corporation  was  formed 
they  issued  or  w^ere  to  issue  $250,000  worth  of  stock. 
But  so  far  as  how  much  money  or  the  prices  of  the 
stock,  I  knew  nothing  about  that,  with  the  exception 
that  at  one  time  they  told  me, — they  had  a  deal  they 
had  worked  out  with  Kaiser  for  Kaiser  to  take  the 
whole  thing,  and  we  would  get  our  costs  back.  And 
then  additional  money  was  also  tied  up  in  other 
accounts  which  we  had,  accounts  receivable,  and  I 
think  it  came  to  $1,000,000. 

Q.  1  am  not  talking  about  efforts  to  secure  a 
purchaser  for  the  mill.    I  am  talking  about  your 
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efforts  to  secure  funds  from  outside  parties  by  the 

issuance  of  stock  ? 

A.     I  cannot  remember  anything  of  that. 

Q.  Who  else  did  they  attempt  to  interest  at  that 
time,  [461]  at  the  end  of  1943  ?  Who  else  did  they 
attempt  to  interest  in  the  purchase  of  stock  in  the 
corporation  besides  Dulien  ? 

A.  I  heard  them  talking  about  Barde  from 
Barde  Steel,  and  they  contacted  Mr.  Woodbury 
from  Woodbury  and  Company,  and  it  seems  to  me 
there  were  some  others.  There  were  some  people 
from  the  South,  from  somewhere  in  California,  and 
I  think  they  were  supposed  to  send  engineers  to 
inspect  the  plant,  because  they  were  contemplating 
buying  it.  And  then  I  heard  when  Kaiser  was  very 
much  interested  in  the  project,  and  then  he  got  cold 
feet.  Even  though  he  wanted  it,  he  could  not  come 
into  the  picture  because  it  seemed  that  the  steel 
corjjorations  were  very  much  against  Kaiser  taking 
it  over,  and  then  they. lost  interest  and  dropped  out. 

Q.  When  it  was  considered  that  additional  stock 
in  this  corporation  might  be  purchased  by  outside 
parties,  what  conversations  do  you  remember  con- 
cerning the  relationship  which  would  exist  between 
the  original  interests,  the  old  stockholders,  and  the 
new  stockholders  as  to  management  and  control  and 
that  sort  of  thing? 

A.  Well,  I  know^  they  were  constantly  looking 
for  capable  people. 

Q.     I  don't  think  you  understand  my  question. 
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Just  conceive  the  organization  on  the  basis  of  the 
facts  we  have  in  the  record;  Morris  Schnitzer  and 
the  Alaska  Junk  are  the  stockholders'?  [462] 

A.    Yes. 

Q.     It  is  their  baby,  so  to  speak?  A.     Yes. 

Q.  And  there  comes  a  time  when  it  looks  as  if 
they  are  going  to  lose  control  unless  they  can  raise 
some  money,  or  sell  some  stock,  and  they  attempt  to 
raise  new  capital,  from  outside  sources  to  be  put 
into  the  organization.  Now  then  from  your  knowl- 
edge of  the  business,  you  can  readily  conceive  that 
a  question  comes  as  to  what  the  terms, 

The  Court:  Cut  out  the  argument  and  explana- 
tion, and  go  ahead  and  ask  the  question. 

Q.  (By  Mr.  Marcussen)  :  There  comes  a  time 
when  the  question  of  the  amount  of  control, 

The  Court :  Ask  him  what  they  did.  Counsel  has 
spent  five  minutes  making  a  speech  which  I  do  not 
want  to  hear.   Just  ask  the  question. 

Q.  (By  Mr.  Marcussen)  :  What  conversation 
took  place  concerning  the  relationship  between  the 
original  stockholders  and  new  stockholders  that 
they  were  trying  to  interest  to  invest  in  the  new 
enteri)rise,  insofar  as  the  control  of  the  organization 
was  concerned? 

A.  I  believe  the  control  of  the  organization, — 
Alaska  Junk  and  Morris  Schnitzer  would  try  to 
keep  control,  even  though  they  had  to  sell  some  of 
their  own  stock  to  attract  new  [463]  capital,  because 
I  know  they  tried  to  make  a  deal;  they  went  to 
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Diilien ;  they  went  to  Woodbury ;  they  went  to  those 

parties  before  they  went  to  Mears  and  Hall;  they 

tried  to  get  each  one  to  put  in  $150,000,  and  tried 

to  work  it  out  so  that  they  could  get  together  enough 

working  capital  so  that  they  could  make  a  go  of 

the  mill.  [464] 

*     *     * 

M.  R.  SCHNITZER 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  sworn,  was  further 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Jones : 

Q.     You  have  already  been  sworn  ?  A.     Yes. 

Q.  You  stated  a  rate  of  interest  for  borrowings 
for  Alaska  Junk  on  short  term  borrowings,  90-day 
notes  at  the  First  National  Bank.  You  called  me 
this  morning  to  say  that  you  made  an  error.  Will 
you  explain  what  it  is. 

A.  I  stated  that  the  interest  rate  during  the 
years  I  was  there  was  6  per  cent,  but  last  night  I 
went  down  to  the  Alaska  Junk  and  found  out  that 
in  1940,  during  the  middle  of  the  year,  it  was 
changed  to  5  per  cent.  But  prior  to  that  it  had 
been  six. 

Q.  There  is  still  some  doubt  in  counsel's  mind,  or 
my  mind,  whether  either  of  us  asked  you,  Mr. 
Schnitzer,  while  you  were  on  the  stand,  why  the 
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Juh^  entries  on  Exhibit  26,  crediting  the  stock  and 

debentures  did  not  get  recorded  until  July? 

A.    Yes,  I  testified  as  to  that. 

Q.     Are  you  sure  that  you  testified  as  to  that? 

A.     Ml'.  Williams  said  I  did.  [466] 

Q.  Will  you  just  state  it,  for  the  record,  to  be 
sure  ? 

A.  The  stock  and  debentures  were  to  have  been 
issued  as  of  either  late  November  or  early  Decem- 
ber, 1942.  That  was  to  have  been  done  by  Mr. 
Eeilly,  who  was  then  our  attorney.  Mr.  Reilly  was 
in  the  habit  of  being  somewhat  slow  because  of  the 
13ress  of  business,  and  he  never  did  get  all  the 
certificates  in  in  time.  I  never  did  see  them,  for 
that  matter,  and  I  called  him  up  some  time  in  July, 
and  he  told  me  that  he  had  issued  them,  and  then 
I  made  the  entry. 

The  Court:  That  is  exactly  what  you  said  yes- 
terday. 

The  Witness:     Yes. 

Cross-Examination 
By  Mr.  Marcussen: 

Q.  It  is  your  understanding  that  the  debentures 
were  actually  issued  in  accordance  with  the  stipu- 
lation here,  on  January  12,   1943? 

A.     I  don't  knoAv  what  the  stipulation  shows. 

Mr.  Jones:     We  stand  on  the  stipulation. 

The  Witness :  They  may  have  been  issued,  but 
the  discussion  was,  I  believe,  in  early  December. 

Mr.  Jones :     We  have  stipulated  that. 
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The  Witness:     That  was  the  basis  on  which  they 
were  shown  on  the  books  at  the  time. 

Mr.  Jones:     There  is  no  question  about  that. 

Mr.  Marcussen:     That  is  all.  [467] 

Mr.  Jones :     Thank  you. 

The  Court :     You  may  stand  aside. 

(Witness  excused.) 

Mr.  Jones:     Now,  Mr.  Johnson,  will  you  come 
forward  and  be  sworn  ? 
Whereupon 

J.  F.  JOHNSON 

called  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Jones : 

Q.     Will  you  state  your  name  ? 

A.     J.  F.  Johnson. 

Q.     What  is  your  occupation  *? 

A.     Certified  Public  Accountant. 

Q.  How  long  have  you  been  a  Certified  Public 
Accountant?  A.     Since  1933. 

Q.     And  who  have  you  worked  for  ? 

A,  I  worked  for  Price- Waterhouse  &  Company 
from  1931  until  1942;  from  1942  until  1944  I 
worked  with  the  War  Production  Board,  and  since 
1944  I  have  been  associated  with  Mr.  Robert  T. 
Jacob  and  his  associates. 

The  Court:     Where?     - 
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The  Witness :     In  Portland.  [468] 

The  Court:  Has  all  your  activity  been  in  Port- 
land? 

The  Witness:  In  Portland;  in  Oregon  and 
Washington ;  generally  in  Oregon. 

Q.  (By  Mr.  Jones)  :  What  was  your  status  or 
grade,  or  whatever  Price- Wat erhouse  called  ? 

A.  I  started  as  a  Junior  Accountant,  and  when 
I  left  I  was  a  Senior  Accountant. 

Q.  How  long  have  you  been  a  Senior  Account- 
ant ?  A.     Approximately  six  years. 

Q.  Did  you  go  to  any  schools  to  study  account- 
ing? 

A.     Yes;  I  went  to  the  University  of  Oregon. 

Q.     Are  you   a  graduate   of  that  school? 

A.     I  am. 

Q.  Are  you  a  member  of  any  accounting  associa- 
tion? 

A.  I  am  a  member  of  American  Institute  of  Ac- 
countants, and  the  Oregon  State  Society  of  Certi- 
fied Accountants. 

Q.  What  has  been  the  nature  of  your  work 
while  associated  with  Mr.  Jacob  ? 

A.  I  have  done  general  work,  analyzing  ac- 
counts, and  obtaining  data  for  various  purposes. 

Q.  What  was  the  nature  of  your  work  with  the 
War  Production  Board? 

A.     I  was  in  charge  of  auditing  work. 

Q.  I  want  to  hand  you  an  exhibit,  I  believe  it 
is  [469]  Petitioner's  61,  and  I  will  ask  you  when 
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and  where  was  the  first  time  you  ever  saw  that 

(hands  document  to  witness). 

A.     In  the  office  of  the  Alaska  Junk  Company. 

Q.  What  was  the  occasion  for  it  to  come  to  your 
observation  there? 

A.  I  was  searching  the  tax  files  of  the  company 
in  order  to  obtain  data  in  connection  with  tax  re- 
turns. 

Q.  Now,  for  all  the  other  years  we  have  the  re- 
ports of  the  revenue  agents  on  the  four  partners, 
but  could  you  find  those  for  Rose  Schnitzer  or  Jen- 
nie Wolf  or  Sam  Schnitzer  for  that  year — what  is 
it,  1940? 

Mr.  Marcussen:    Yes. 

Q.     (By  Mr.  Jones):     For  the  year  1940? 

A.     I  was  unable  to  find  them  in  the  file. 

Q.     Are  these  the  only  ones  you  found  ? 

A.    Yes. 

Q.     Did  you  make  an  inquiry  about  them. 

A.     Yes. 

Q.     Was  a  search  made  ? 

A.  Yes;  a  search  was  made  by  the  office  man- 
ager at  the  time  I  inquired,  and  he  was  also  unable 
to  locate  them. 

Q.  That  is  the  reason  they  were  not  given  to 
me  ?  A.     That  is  right. 

Mr,  Marcussen:  Do  you  know  whether  similar 
statements  [470]  were  ever  sent  to  the  other  part- 
ners of  Alaska  Junk  ? 

A.     I  don't  know;  I  have  tried  to  find  them. 
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Q.  (By  Mr.  Jones)  :  You  have  made  a  search 
for  them?  A.     Yes. 

Mr.  Jones:  I  might  say  that  we  do  not  know, 
but  we  assume  there  was  some  sort  of  a  report  for 
the  year. 

Q.  (By  Mr.  Jones)  :  Did  you  find  anything 
for  the  year  1940? 

A.     Not  for  the  other  people. 

Mr.  Marcussen:  Do  you  have  any  reason  to  be- 
lieve that  any  statements  were  issued  like  this  for 
the  other  partners  ? 

The  Witness :  Well,  only  an  assumption  that,  if 
they  issued  one  to  Mr.  Wolf,  they  should  have  is- 
sued one  to  the  others. 

Mr.  Marcussen:     But  you  have  never  seen  any? 

The  Witness:     That's  right. 

Mr.  Marcussen:  And  no  one  has  ever  told  you 
there  was  such  a  document  ? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Jones)  :  We  just  never  found  any; 
is  that  right  ?  A.     That  is  right. 

Mr.  Jones:  That  is  all  I  wanted  to  prove  on 
that.  [471] 

Mr.  Marcussen:     You  don't  claim  that  any  exists? 

Mr.  Jones:  I  don't  know.  I  am  just  trying  to 
account  for  not  putting  them  in  evidence,  if  there 
were  not  any. 

Mr.  Marcussen:     I  see. 

Q.  (By  Mr.  Jones)  :  Have  you  ever  done  any 
accounting  work  for  the  Alaska  Junk  Company? 
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A.     Yes. 

Q.     And  for  how  long  ? 

A.  For  a  period  somewhat  in  excess  of  three  and 
one  half  years,  from  time  to  time. 

Q.  I  am  going  to  hand  you  Exhibit  65  and  ask 
you  to  state  if  you  prepared  this"? 

A.     Yes,  sir. 

Q.     I  am  speaking  now  of  Exhibit  65? 

A.     That's  right. 

Q.  From  what  sources  did  you  make  the  prepa- 
ration % 

A.  I  prepared  that  from  the  accounts  carried  in 
the  Alaska  Junk  Company  ledger  with  the  Oregon 
Electric  Steel  Rolling  Mill. 

The  Court:     He  has  not  said  what  it  was? 

Mr.  Marcussen:  That  is  not  in  evidence;  it  is 
merely  for  identification. 

Mr.  Jones:     Will  you  state  what  it  is?  [472] 

The  Witness:  This  is  a  summary  of  the  Alaska 
Junk  Company  account  with  the  Oregon  Electric 
Steel  Rolling  Mills,  as  recorded  in  the  Alaska  Junk 
Company  ledger. 

The  Court:     For  what  period  of  time? 

The  Witness:  For  the  period  October  22,  1941, 
to  November  25,  1943. 

Q.  (By  Mr.  Jones)  :  It  is  a  summary  of  this 
account  here  (indicating)  which  is  Exhibit  26? 

A.     That  is  correct. 

Mr.  Jones:     We  offer  Petitioner's  65  in  evidence. 

The  Court:     Just  identified  by  the  witness? 
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Mr.  Jones:     Just  identified. 
The  Court:     All  right,  is  there  any  objection? 
Mr.  Marcussen:     No  objection. 
The  Court:     It  will  be  admitted. 

(The  document  referred  to  was  marked  and 
received   in   evidence   as   Petitioner's   Exhibit 

No.  65.) 

Q.  (By  Mr.  Jones) :  Will  you  for  the  purpose 
of  the  record  explain  what  that  is? 

The  Court:     I  thought  he  had  just  done  that. 

Mr.  Jones:  I  want  him  to  tell  Avhat  categories 
of  accounts  there  are  in  it. 

The  Court:     All  right.  [473] 

Q.     (By  Mr.  Jones)  :     Go  ahead. 

A.  It  shows  cash  advances,  debited,  bills  paid, 
and  so  forth.  Merchandise  furnished  and  debited, 
cash  receipts  debited,  and  debit  balances. 

Q.  Will  you  state  how  much  cash  was  advanced, 
the  over-all  total  by  the  Alaska  Junk  to  the  Oregon 
Electric  Steel  Rolling  Mills'?  A.     $327,870.23. 

Q.  And  w^hat  was  the  amount  of  the  bills  in- 
curred by  Oregon  Steel  and  paid  by  Alaska? 

A.     $166,310.16. 

Q.  And  w^hat  was  the  charge  for  the  merchan- 
dise furnished  by  Alaska  to  Oregon  Steel? 

A.     $347,341.62. 

Q.  What  amount  of  cash  did  Oregon  Steel  repay 
to  Alaska? 

A.  The  total  credited  by  Alaska  Junk  on  its 
records  was  $114,519.88. 
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Q.     Why  did  you  credit  this  on  its  records? 

A.  $1000  was  received,  as  I  recall,  from  the 
Shaver  Transportation  Company, 

Q.     Explain  it  fully. 

A.  And  was  credited  by  the  Alaska  Junk  Com- 
pany records  to  the  Oregon  Electric  Steel  Rolling 
Mills. 

Q.  How  much  does  the  account,  Exhibit  26,  show 
as  the  total  [474]  amount  of  money  that  Oregon 
Steel  either  paid  directly  to  Alaska  or  that  came 
into  Alaska's  hands  from  the  Shaver  Transporta- 
tion Company,  or  whatever  it  was,  and  was  credited 
on  this  account?  A.     $114,519.88. 

Q.  All  right.  What  was  the  balance,  the  unpaid 
balance,  as  shown  by  the  books  of  Alaska  Junk 
Company  on  this  account.  Exhibit  26  on  the  26th 
day  of  November,  1943? 

A.  On  the  opening  of  business  on  that  date,  it 
was  $428,132.13. 

Q.  What  credits  were  made  on  that  date  on  the 
account  ? 

A.  On  November  26  there  was  a  credit  of 
$142,200.33. 

Q.  And  what  do  the  books  indicate  that  credit 
was  for? 

A.  The  explanation  is  ''Our  share  in  $151,000 
mortgage  note  issued  in  settlement  of  our  ojoen  ac- 
count and  that  of  Morris  Schnitzer,  his  share, 
$8799.67.  Payment  on  same  terms  as  previous  mort- 
gage note  of  $249,000 ;  that  is,  $15,100,  with  interest 
at  6  per  cent,  first  payment  6/1/54." 
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Mr.  Jones :  Counsel  will  stipulate  that  the  mort- 
gage referred  to  in  this  entry  that  was  just  read  by 
the  witness  is  the  mortgage  note  which  is  described 
in  the  mortgage,  Exhibit  24? 

The  Court:  Does  counsel  for  the  Respondent 
agree  to  the  statement  which  was  just  made  by 
counsel  by  the  Petitioner?  [475] 

Mr.  Marcussen :    It  is  so  stipulated. 

The  Court:     The  record  will  so  show\ 

Q.  (By  Mr.  Jones)  :  Now,  the  puri)ose  of  pre- 
paring Exhibit  65  was  to  indicate  primarily  what, 
Mr.  Johnson?  A.     You  mean  Exhibit  65? 

Q.     Exhibit  65,  yes. 

A.  It  was  prepared  to  indicate  the  nature  of  the 
charges  on  the  books  of  the  Alaska  Junk  Company. 

Q.     Broken  down  into  what  categories? 

A.  Into  cash  advances,  bills  paid,  and  so  forth, 
and  merchandise  furnished. 

Q.  You  said  bills  paid,  and  so  forth.  Could 
you  give  us  a  little  more  explanation  of  "and  so 
forth"? 

A.  The  "and  so  forth"  applies  to  one  item  of 
approximately  $11,000  that  Alaska  Junk  charged 
the  Oregon  Steel  for  cash  apparently  received  direct 
by  the  rolling  mill. 

Q.  This  "and  so  forth,"  "bills  paid,  and  so 
forth,"  does  that  refer  to  goods  that  they  pur- 
chased and  Alaska  paid  for? 

A.     The  "bills  paid"  refers  to  that  specifically 
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and  the  ''and  so  forth"  is  a  qualification  of  that 

$11,000  item. 

Q.  I  see.  I  am  now  handing  you  a  paper,  and 
I  will  ask  you  to  tell  us  what  that  paper  (hands 
document  to  witness)  ? 

A.  This  is  a  statement  of  settlement  between 
the  Alaska  Junk  Company  and  Morris  Schnitzer, 
as  at  November  26,  1943.  [476] 

Q.     Did  you  work  this  out?  A.     Yes. 

Q.     From  what  source? 

A.  The  records  of  Alaska  Junk  Company,  plus 
the  aid  of  two  Journal  entries  of  the  Oregon  Electric 
Steel  Rolling  Mill. 

The  Court:  Did  the  witness  testify  that  he  pre- 
pared the  statement. 

Mr.  Jones :    Yes,  he  did,  Your  Honor. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  66  for  identification.) 

Q.  (By  Mr,  Jones) :  Will  you  explain  how  you 
worked  out  this  Exhibit  No.  66? 

A.  The  first  item  of  the  open  account  under  the 
caption  "Alaska  Junk  Company"  refers  to  the  bal- 
ance on  Exhibit  65  of  $428,132.13.  The  open  ac- 
count balance  under  the  caption  of  "Morris  Schnit- 
zer doing  business  as  Schnitzer  Steel  Products," 
shows  $26,493.77;  that  was  determined  from  the 
Alaska  Jmik  Company's  journal  entry  shown  on 
page  23  of  the  journal  under  date  of  December, 
3943,  plus  a  reference  to  the  Oregon  Electric  Steel 
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Rolling  Mill's  journal  entry  3/20  and  3/21  of  March 
31,  1943.  The  total  of  the  open  account  of  the 
Alaska  Junk  Company  and  Morris  Schnitzer 
amounts  $454,625.90. 

Q.  Does  this  show  the  pro-rating  of  the  third 
mortgage  [477]  and  note  ? 

A.  Yes ;  the  third  mortgage  was  pro-rated,  $142,- 
200.33  to  Alaska  Junk,  and  $8799.67  to  Morris 
Schnitzer  and  that  was  pro-rated  in  proportion  to 
the  open  accomit  balance  as  shown  on  the  line  above, 
which  I  just  mentioned. 

Q.  That  left  a  balance  of  how  much  due  Alaska 
Junk  Company? 

A.  Due  Alaska  Junk  Company  at  that  point 
was  $285,931.80. 

Q.     And  Morris  Schnitzer? 

A.     $17,694.10. 

Q.  When  you  say  that  left  a  balance,  do  you 
mean  that  after  the  $151,000  were  debited  and 
credited  as  against  the  open  balances  ? 

A.    Yes. 

Q.  And  the  balances  that  you  mentioned  were 
the  balances  left  after  that? 

A.     That  is  correct. 

Q.  There  has  been  testimony  in  the  evidence 
about  a  two-thirds  and  a  one-third  guarantee  of 
the  open  accounts  by  Mr.  Morris  Schnitzer.  Was 
that  taken  into  account  in  working  out  the  charge 
against  Morris  Schnitzer  by  the  Alaska  Junk,  as 
shown  bv  this  Exhibit  66"^ 
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A.     That  is  correct. 

Q.     Will  you  explain  how  you  worked  that  out? 

A.  My  understanding  is  that  liability  for  the 
guarantee  [478]  was  two-thirds  to  Alaska  Junk 
Company  and  one-third  to  Morris  Schnitzer;  there 
appears  to  be  a  slight  miscalculation  in  the  recording 
of  this  liability.  As  calculated  it  is  $202,350.60 
for  Alaska  Junk  Company  and  $101,275.30  for 
Morris  Schnitzer. 

Q.  What  do  those  figures,  the  two  figures  men- 
tioned, mean? 

A.  Those  two  figures  are  the  respective  liabili- 
ties per  guarantee  on  the  part  of  the  Alaska  Junk 
Company  and  Morris  Schnitzer, 

Q.     For  the  combined  balances'? 

A.     That  is  right. 

Q.  In  other  words,  that  is  the  share  under  the 
guarantee  argreement  that  was  to  be  responsible  for 
the  combined  balances?  That  is,  the  share  of  each? 

A.     That  is  correct. 

Q.  How  did  that  leave  Morris  Schnitzer  stand- 
ing with  respect  to  liability  to  the  Alaska  Junk 
Company  ? 

A.  The  liability,  as  recorded,  to  the  Alaska  Junk 
Company  was  $83,581.20. 

Q.  In  other  words,  does  that  mean  that  under 
the  guarantee  the  Alaska  Junk  Compan}^  had  made, 
without  this  charge  against  Morris  Schnitzer,  would 
have  been  exceeded;  that  is,  without  the  guarantee 
thov  would  have  borne  a  loss  in  excess  of  the  figures 
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you  have  given  in  the  amount  of  $83,581.20;  that  is, 

that  much  more  than  two-thirds  of  the  loss?  [479] 

A.     I  am  sorry,  I  didn't  quite  follow  the  question. 

Mr.  Jones :    Will  you  read  it,  Mr.  Reporter  ? 

(Whereupon    the    last    question    was    read 
aloud  by  the  reporter  as  above  recorded.) 

A.  That  is  right.  The  entire  loss,  or  the  indi- 
cated loss  to  Alaska  without  the  guarantee  would 
have  been  $285,931.80  instead  of  $202,350.60. 

Q.  (By  Mr.  Jones) :  Is  there  an  entry  on  the 
account.  Exhibit  26,  showing  that  Morris  Schnitzer 
was  charged  with  the  amoimt  of  his  guarantee  ? 

A.     Yes. 

Q.     Where  does  that  appear? 

A.  That  appears  on  the  back  of  page  74  of  Ex- 
hibit 26. 

Q.  Then,  starting  again  with  the  balance  at  the 
beginning  of  business  on  November  26,  1943,  what 
was  the  amount  of  the  balance  due  from  Oregon 
Steel  to  Alaska? 

A.     Will  you  repeat  that  question  ? 

Q.  What  was  the  amount  of  the  balance  due 
Oregon  Steel  from  Alaska  on  November  26,  1943? 

A.     I  think  you  have  it  reversed. 

Q.  What  was  the  amount  of  the  balance  due 
from  Oregon  Steel  to  Alaska  on  November  26, 
1943?    Isn't  that  what  I  said? 

A.     No,  I  think  you  had  it  reversed. 

q!     What  is  the  answer?  [480] 

A.     $202,350.60. 
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Q.    At  the  beginning  of  business? 

A.  At  the  beginning  of  business  on  Novem- 
ber 26? 

Q.    Yes. 

A.  I  made  a  mistake.  I  beg  your  pardon.  It 
was  $428,132.13. 

Q.  And  then  what  credits  were  made  that  day 
on  that  balance? 

A.     A  credit  of  $142,200.33. 

Q.    And  what  credit  was  that? 

A.  That  was  for  Alaska's  share  of  the  $151,000 
mortgage  note. 

Q.     And  what  is  the  next  credit? 

A.  And  a  credit  of  $83,581.20  for  the  purpose  of 
charging  Morris  Schnitzer  with  one-third  of  the 
total  loss  in  the  steel  mill  deal. 

Q.  That  is  what  it  says  there  in  the  notes,  is  it 
not  ?  A.     That  is  right. 

Q.  And  is  that  credit  that  you  are  talking  about 
that  was  worked  out  on  Exhibit  66  to  show  his 
liability  under  the  guarantee?  A.    Yes. 

Q.  And  that  left  an  unpaid  balance  on  that  date 
due  Alaska  Junk  of  what  amount? 

A.     $202,350.60.  [481] 

Q.  Does  the  account  show  what  was  done  with 
the  unpaid  balance?  A.     Yes. 

Q.    Will  you  state  it? 

A.  There  is  a  subsequent  journal  entry  which 
states  "To  transfer  balance  of  account  lost  in  set- 
tle! ncnt  of  account  to  bad  debts.*' 
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The  Court:  That  language  means  that  you 
charged  $202,350.60  as  a  bad  debt ;  is  that  what  you 
mean? 

The  Witness :     That  is  right. 

The  Court:     On  what  date? 

The  Witness:  That  entry  was  recorded  on  De- 
cember 31,  1943. 

Q.  (By  Mr.  Jones)  :  Now,  can  all  the  figures  on 
Exhibit  66  be  ascertained  from  Exhibit  26? 

A.  AVith  the  exception  of  the  assistance  of  two 
steel  mill  journal  entries,  they  can  be. 

Q.  Can  you,  by  making  any  subtraction  from 
these  amounts  here,  take  the  whole  figures  right  off 
of  this  entry  (indicating)  ?  Isn't  Morris  Schnit- 
zer's  full  liability  stated  in  that  entry? 

A.  It  is  necessary  to  use  of  these  two  other  en- 
tries to  arrive  at  Morris  Schnitzer 's  open  account. 

Q.  What  entries  are  they?  Are  they  listed 
here?  [482] 

A.  They  are  the  Oregon  Steel  mill  entries  3/20 
dated  March  31,  1943. 

Q.  Are  these  the  journal  that  you  are  referring 
to  ?     There  are  four  of  them  there   (indicating)  ? 

A.  Two  of  these  journal  entries  are  the  ones  re- 
ferred to. 

Q.  All  right.  Then,  with  the  assistance  of  the 
journal  entries.  Exhibit  7,  and  the  account.  Exhibit 
26, — is  all  the  information  found  in  those  two  ex- 
hibits from  which  this  account  is  worked  out  ?  That 
is,  I  am  referring  to  Exhibit  66^. 
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Mr.  Marcussen:    It  is  65. 

The  Witness:     66  is  correct. 

Q.     (By  Mr.  Jones):     Exhibit  66,  isn't  it? 

A.     That  is  right. 

Q.  Now,  what  was  the  answer  to  my  question: 
do  you  get  all  the  information  between  these  tw^o 
exhibits,  which  are  Exhibit  7  and  Exhibit  26,  from 
which  the  calculation  on  Exhibit  66  is  made  ? 

A.  That  is  right,  with  the  aid  of  those  two  en- 
tries mentioned. 

The  Court:  Was  the  last  exhibit  offered  in  evi- 
dence? 

Mr.  Jones:  I  think  at  this  time  I  will  offer  it  in 
evidence. 

Mr.  Marcussen :    No  objection.  [483] 

The  Court :    What  is  the  inimber  ? 

Mr.  Jones:    66. 

The  Court:  Petitioner's  66  will  be  admitted  in 
evidence. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  66  for  identifi- 
cation, was  received  in  evidence  as  Petitioner's 
Exhibit  66.) 

The  Court:    And  that  is  what? 

Mr.  Jones:  That  is  the  settlement  between  the 
Alaska  Junk  Company  and  Morris  Schnitzer  as  at 
November  26,  1943. 

The  Court :  As  shown  by  the  statement  prepared 
by  the  witness  from  the  books? 
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Mr.  Jones:    As  prepared  from  docmnents  in  evi- 
dence. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  67  for  identification.) 


Cross-Examination 
By  Mr.  Marcussen: 

Q.  I  hand  you  Exhibit  26,  Mr.  Johnson,  and 
ask  you  to  refer  to  the  month  of  December,  1942, 
in  that  account. 

A.     All  right. 

Q.  Will  you  refer  to.  the  last  few  days  of  De- 
cember, 1942,  on  that  account,  and  also  the  first 
few  days  of  1943?     Do  you  have  them  there? 

A.     Yes. 

Q.  Now,  within  a  range  of  from  December  28 
to  January  3,  mil  you  give  me  approximately  the 
highest  balance  in  that  accomit  during  that  period? 
Have  you  found  that,  Mr.  Johnson?  A.     Yes. 

Q.  What  is  the  maximum  balance  and  on  what 
date? 

A.  The  highest  balance  after  posting  of  invoices 
is  on  January  8,  1943,  and  is  $578,588.86.  However, 
I  do  note  [488]  that  subsequent  to  that  time  there 
api)ears  to  be  some  additional  items  which  are  dated 
back  to  1942. 

Q.  I  am  not  going  to  ask  you  to  make  any 
adjustments  now  as  to  that  account,  but  merely  to 
testify  as  to  what  that  account  shows.     Are  the 
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items  entered  in  that  account  according  to  date  on 

which  the  transactions  actually  occurred? 

A.  It  appears  in  some  instances  there  are  items 
entered  in  here  that  are  not  in  exact  chronological 
order. 

Q.  Is  it  generally  true  that  they  are  in  there  in 
chronological  order? 

A.     Yes,  I  would  say  so. 

Q.  And  with  respect  to  those  that  are  not  in  any 
chronological  order,  are  they  general  entries  or  en- 
tries of  substance? 

A.  Giving  it  a  quick  glance,  at  least  looking  at 
these  sheets,  I  don't  see  any  of  any  particular  suId- 
stance. 

The  Court:    I  didn't  hear  the  answer. 

The  Witness:  Just  looking  at  these  sheets,  I 
don't  see  any  of  any  particular  substance  that  may 
be  out  of  chronological  order. 

Q.  (By  Mr.  Marcussen)  :  Did  you  testify  what 
the  highest  balance  was?  A.     On  January  8. 

Q.  I  didn't  ask  about  January  8.  I  asked  you 
to  embrace  a  period  from  December  28,  1942,  to 
January  3, 1943. 

A.  I  would  say  the  highest  balance  was  $578,- 
588.86.  [489] 

Q.  Now,  how  does  that  balance  compare  with 
the  balance  at  any  times  during  the  period  that  I 
identified,  generally  ? 

A.     From  December  25,  as  I  recall  ? 

Q.     AVhat  is  the  lowest  figure? 

A.     The  lowest? 
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Q.    Yes. 

A.     The  lowest  is  $370,576.65. 

Q.    And  what  date  is  that? 

A.  That  is  immediately  following  the  entry  on 
December  30,  1942. 

Q.     And  what  was  the  entry. 

A.     A  credit  to  cash  of  $12,820.10. 

Q.  That  does  not  account  for  the  entire  dif- 
ference. There  is  a  difference  of  some  $200,000  or 
more,  isn't  there?  A.     That  is  correct. 

Q.     What  are  those  items? 

A.  On  December  29,  there  is  an  entry  from  the 
disbursements  record,  page  117,  First  National 
Bank,  $100,781.25. 

Q.     What  does  the  item  show? 

A.  That  shows  payment  to  the  First  National 
Bank. 

Q.     Payment  to  the  First  National  Bank? 

A.    Yes. 

Q.     By  whom?  A.    Alaska  Junk  Company. 

Q.  That  is  the  account  of  Oregon  Electric  on 
the  books  [490]  of  the  Alaska  Junk  Company? 

A.     That  is  right. 

Q.  And  that  was  not  a  pajmient  to  the  bank,  was 
it?  A.     Yes,  it  was. 

Q.  Doesn't  it  represent  a  loan  from  the  bank  to 
Oregon  Electric,  on  which  Alaska  Junk  was  liable 
as  endorser  or  otherwise? 

A.  This  entry  represents  a  payment  to  the  First 
National  Bank  by  the  Alaska  Junk,  and  charged  to 
the  Oregon  Electric  Steel  Rolling  Mills. 
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Q.     On  behalf  of  the  Oregon  Electric  Steel  ? 

A.     That  is  right. 

Q.  What  about  the  next  entry?  Is  that  a  sum 
of  $100,000  on  the  same  date? 

A.     That  is  right. 

Q.  Do  you  know  the  difference  between  the  two 
items,  and  why  they  are  stated  separately  ? 

A.    Yes. 

Q.     What  is  the  difference? 

A.  The  first  item  is  a  payment  covering  four 
$25,000  notes  of  Oregon  Electric  plus  interest  of 
$781.25. 

Q.    And  what  is  the  second  item  ? 

A.  The  second  item  was  a  payment  which,  I 
believe,  womid  up  with  the  Portland  Branch  of  the 
Federal  Re>serve  Bank. 

The  Court:  We  will  take  a  seven  minute  re- 
cess. [491] 

(Whereupon    a     seven-minute     recess     was 
taken.) 

The  Court:  Does  counsel  for  the  Respondent 
desire  to  resume  cross-examination? 

Mr.  Marcussen:  If  Your  Honor  please,  I  would 
like  to  excuse  this  witness.  It  is  my  understanding 
that  the  Petitioner  plans  to  call  Mr.  Morris  Schnit- 
zer  back  to  the  stand  again. 

Mr.  Jones:    No;  I  am  not  going  to  call  him. 

Mr.  Marcussen:  And  may  the  further  cross- 
examination  of  this  witness  be  postponed  until 
further  cross-examination  of  Mr.  Morris  Schnitzer  ? 
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I  am  making  that  request  in  the  interest  of  saving 

time. 

The  Court :  I  thought  you  had  finished  the  cross- 
examination  of  Mr.  Morris  Schnitzer. 

Mr.  Marcussen:  There  are  a  couple  of  other 
items  that  I  would  like  permission  to  interrogate 
him  on,  and  then  recall  this  witness  for  a  question  or 
two  about  entries  on  certain  dates. 

The  Court:    Is  there  any  objection? 

Mr.  Jones:    I  have  no  objection. 

The  Court:  All  right.  The  witness  will  stand 
aside. 

(Witness  excused.) 

Whereupon, 

MORRIS  SCHNITZER 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  sworn,  was  further 
examined  and  testified  as  follows: 

Further  Cross-Examination 
By  Mr.  Marcussen: 

Q.  Mr.  Schnitzer,  there  has  been  testimony  here 
concerning  a  guarantee  agreement  that  was  made 
between  you  and  the  Alaska  Junk  Company,  and 
there  has  been  some  doubt  as  to  the  approximate 
date  that  was  entered  into.  Can  you  state  when 
it  was? 

A.     I  couldn't  tell  you  the  exact  date. 

Q.     What  is  your  best  recollection? 
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A.  I  couldn't  tell  you  whether  it  was  the  last 
week  or  the  last  couple  of  days  in  December,  or  the 
first  part  of  January.  I  personally  think  it  was 
the  last  week  of  December,  because  at  that  time 
we  made  a  standby  agreement  with  the  Recontruc- 
tion  Finance  Corporation,  whereby  we  agreed,  the 
Alaska  Junk  and  I,  to  stand  aside  and  give  the 
Reconstruction  Finance  Corporation  priority. 

The  Court :    What  year  was  that  1 

The  Witness:  December,  1942.  I  had  to  make 
this  guarantee  agreement  on  the  insistence  of  Mr. 
Wolf.  Whether  it  was  the  middle  of  December  or 
not,  I  don't  know;  I  couldn't  tell  you  the  exact 
date. 

The  Court:  Is  counsel  for  the  Respondent  ready 
to  [493]  proceed? 

Mr.  Marcussen:  Yes;  I  have  just  handed  counsel 
a  document  for  his  examination. 

Q.  (By  Mr.  Marcussen)  :  Mr.  Schnitzer,  I  hand 
you  a  file  containing  a  letter,  date  March  18,  1943, — 
this  is  a  copy,  and  it  is  addressed  to  the  Reconstruc- 
tion Finance  Corporation,  Washington,  D.  C,  at- 
tention Mr.  Morton  MacCartney;  it  is  a  two  page 
letter,  and  signed  on  behalf  of  the  Oregon  Electric 
Steel  Rolling  Mills  by  Morris  Schnitzer;  and  I  will 
ask  you  if  you  wrote  that  letter?  A.     Yes,  I 

wrote  that  letter. 

Mr.  Marcussen:  If  Your  Honor  please,  I  would 
like  to  offer  the  letter  in  evidence  for  the  ])urpose, 
among  other  things, 
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The  Court:    What  is  the  date  of  the  letter? 

Mr.  Marcussen:  It  is  dated  March  18,  1943,  and 
the  part  to  which  I  particularly  want  to  call  his 
attention  is  contained  on  the  second  page;  it  is  the 
second  paragraph  there,  ''We  have  cooperated  and 
gone  ahead  against  all  obstacles,  with  which  I  am 
sure  by  now  you  are  acquainted,  and  tried  to  do  an 
honest  job.  In  fact,  we  never  originally  intended 
to  put  in  over  (and  it  would  not  have  been  neces- 
sary) the  $500,000  we  were  supi:)osed  to  put  in  as 
our  share  in  the  capital  investment." 

Mr.  Jones:  We  object  to  that,  on  the  grounds 
that  [494]  it  is  incompetent,  irrelevant  and  imma- 
terial, and  obviously  an  expression  of  nothing  more 
than  an  opinion  in  the  matter,  and  it  does  not  come 
right  down  and  say  what  we  did  put  in.  It  doesn't 
say  what  either  Alaska  Junk, — it  does  not  refer 
to  the  Alaska  Junk;  it  doesn't  refer  to  anybody; 
it  is  not  in  any  way  tied  in  with  the  Alaska  Junk. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Jones:     May  I  have  an  exception. 

The  Court:  Yes,  an  exception  will  be  noted  by 
the  Petitioner,  and  the  document  just  identified  by 
the  witness  will  be  admitted  as  Respondent's  A  A. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 

AA.) 

Mr.  Marcussen:     And  may  I  ask  permission  to 
withdraw  the  exhibit  and  substitute  copies'? 
The  Court:    That  permission  is  granted. 
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Mr.  Marcussen:  I  have  no  further  questions 
ahout  it. 

Q.  (By  Mr.  Marcussen) :  I  call  your  attention 
to  a  letter  dated  December  23,  1942,  addressed  to 
William  Kennedy,  manager,  Portland  office,  RFC, 
and  executed  by  Oregon  Electric  Steel  Rolling  Mills 
by  Morris  Schnitzer,  President,  and  ask  you  if  that 
is  your  signature  on  that  letter  (hands  document  to 
witness)?  A.     Yes.  [495] 

Mr.  Marcussen:  I  offer  that  as  Respondent's 
Exhibit  next  in  order. 

The  Court :  That  is  a  copy  of  a  letter  just  iden- 
tified by  the  witness? 

Mr.  Marcussen:     Yes. 

The  Court:     Is  there  any  objection? 

Mr.  Jones:     No  objection. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's BB. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
BB.) 

Mr.  Marcussen:  I  also  ask  leave  to  withdraw  it 
and  substitute  a  copy. 

The  Court:     The  permission  will  be  granted. 

Q.  (By  Mr.  Marcussen)  :  In  the  early  part  of 
the  year  1943,  who  were  the  stockholders  of  the 
corporation  ? 

The  Court:  I  believe  I  will  not  permit  you  to 
go  into  that;  that  was  gone  into  yesterday;  there  is 
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no  use  going  over  it  again  with  eacli  witness,  or 
with  tlie  same  witness. 

Mr.  Marcussen :    I  am  just  trying  to  ascertain, — 

The  Court:  What  do  you  want  to  ascertain? 
That  was  gone  into  at  the  beginning  of  the  case; 
that  lias  already  been  submitted  in  evidence.  Go 
ahead  with  something  that  you  have  overlooked. 

Mr.  Marcussen:  I  would  like  to  ask  with  re- 
spect to  [496]  the.  same  period  of  time  whether  any 
efforts  were  made  at  that  time  to  interest  stock- 
holders,  

Mr.  Jones:    That  was  gone  into  yesterday. 

The  Court:    Very  thoroughly,  I  think. 

Mr.  Marcussen:  Very  well,  I  have  no  further 
cross-examination. 

The  Court :    Are  there  any  questions  ? 

Mr.  Jones:     Yes;  one  on  this  exhibit  here. 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Mr.  Schnitzer,  I  will  hand  you  Respondent's 
AA  and  ask  you  to  direct  your  attention  to  the  next 
to  the  last  paragraph  on  page  2  (indicating).  Look 
that  over  and  please  make  any  explanation  of  that 
paragraph  that  you  like. 

A.  This  $500,000  referred  to  here  was  the  $250,- 
000  actual  capital,  plus  $150,000  working  capital 
plus  the  balance  of  raw  material  on  which  we  made 
out  the  original  pro  forma  working  sheet  on  our 
original  RFC  loan  request. 

The  Court:    Were  you  reading  from  the  letter? 
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Mr.  Jones :     Just  I'ead  that  part. 

The  Witness:  *'We  have  cooperated  and  gone 
ahead  against  all  obstacles,  with  which  I  am  sure 
by  now  you  are  familiar,  and  tried  to  do  an  honest 
job.  In  fact,  we  never  originally  intended  to  put 
in  over  (and  it  would  not  have  been  necessary)  the 
$500,000  we  were  supposed  to  put  in  as  [497]  our 
share  of  the  capital  investment.  As  of  February 
28,  we  had  i)ut  in  over  $700,000  of  our  own  money, 
and  we  are  having  one  devil  of  a  time  trying  to  get 
the  monthly  disbursements  from  the  RFC.  This 
disbursement  now  is  at  least  45  days  behind  time, 
and  it  is  unfair  to  ask  our  contractors  and  su})- 
pliers  to  wait  any  longer  for  their  money.  We  feel 
it  as  great  an  obligation  on  your  side  to  disburse 
the  money  for  this  job  as  it  is  on  our  side  to  build 
and  get  this  plant  into  production  and  to  aid  in 
the  national  defense  program.  We  feel,  too,  that 
it  should  be  unnecessary  to  delay  paying  these  just 
bills  when  they  are  promptly  due." 

Q.  (By  Mr.  Jones):  That  figure  of  $500,000 
that  3a>u  mentioned  in  the  beginning  of  this  para- 
graph, "We  never  intended  to  put  in  over  (and 
it  would  not  have  been  necessary)  the  $500,000  we 
were  supposed  to  put  in  as  our  share  of  the  capital 
investment."  I  want  you  to  particularly  explain 
what  you  meant  in  that  sentence? 

A.  The  original  intention  of  the  $500,000  was 
a  maximum  of  $250,000  in  capital  stock,  and  we 
agreed  in  our  pro  forma  or  we  intended  in  our  pro 
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forma  statement  to  advance  $150,000  in  working 
capital  and  approximately  in  raw  materials  to  help 
operate  the  plant. 

Q.  Did  you  expect  the  Alaska  Junk  Company 
to  put  in  any  part  of  that  additional  capital  that 
went  into  the  Oregon  [498]  Steel  beyond  the  amount 
that  they  ultimately  subscribed  to?  A.     No. 

Mr.  Jones :    That  is  all. 

Recross-Examination 
By  Mr.  Marcussen: 

Q.     Who  did  you  refer  to  by  ''we"  in  that  letter? 


A 

Q 
A 

Q 

A 


The  Oregon  Steel. 

Who  were  "they"? 

The  corporation. 

Who  did  you  mean  by  "we." 

The  stockholders  and  its  officers. 


Redirect  Examination 
By  Mr.  Jones: 

Q.     At  which  time  you  had  622  unissued  shares, 
didn't  you?  A.     That's  right. 

Mr.  Jones:     That's  all. 

Mr.  Marcussen:    That's  all. 

The  Court :    You  may  stand  aside. 

(Witness   excused.) 
Mr.  Jones:    Mr.  Grey. 
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Whereupon, 

W.  P.  GREY 

called  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  [499] 

Direct  Examination 
By  Mr.  Jones : 

Q.     Will  you  state  your  name  into  the  record? 

A.     W.  P.  Grey. 

Q.     Will  you  state  what  your  occupation  is? 

A.     Reporter  for  Dun  and  Bradstreet. 

Q.  How  long  have  you  been  with  Dun  and 
Bradstreet?  A.     Sixteen  years. 

Q.     What  are  your  duties? 

A.  Gathering  ^  factual  information  regarding 
businesses  and  putting  such  information  in  the  form 
of  credit  reports. 

Q.     And  do  you  take  care  of  those  duties? 

A.     Yes. 

Q.  Where  do  you  get  your  information?  From 
what  source? 

A.  Directly  from  statements  given  by  the  busi- 
ness men  themselves,  and  from  the  records. 

Q.  Prior  to  your  coming  here,  and  the  position 
that  you  held  here,  or  have  held  here  since  your 
coming,  was  there  any  other  person  that  occupied  a 
similai'  position? 

A.     We  have  a  good  many  reporters. 

Q.  Have  you  worked  on  the  Alaska  Jmik  Com- 
])any  reports? 
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A.  I  never  worked  on  the  Alaska  Junk  Com- 
pany reports. 

Q.     Can  you  tell  me  where  this  report  came  from  ? 

A.     From  the  files  of  Dun  and  Bradstreet. 

The  Court:  What  do  you  mean  by  ''this  re- 
port"? [500] 

Mr.  Jones:  I  am  not  going  to  offer  it  in  evi- 
dence. It  is  a  report  of  Dun  and  Bradstreet. 

The  Court :    It  is  a  newspaper  report  ? 

Mr.  Jones:  No;  it  is  a  credit  report  on  the 
Alaska  Junk  Company. 

Q.  (By  Mr.  Jones)  :  Where  did  you  obtain  the 
report  ? 

A.     From  the  files  of  Dun  and  Bradstreet. 

Q.     Is  this  the  official  report  on  the  Alaska  Junk 

Company?  A.     Yes.  [501] 

*     *     * 

The  Court :  Counsel  for  the  Respondent  is  going 
to  read  into  the  record  a  portion  of  the  Dun  and 
Bradstreet  report  into  the  record,  as  I  understand 
it? 

Mr.  Marcussen:     Yes,  from  page  9-A. 

Q.  (By  Mr.  Marcussen) :  Is  that  properly  iden- 
tified? A.     Yes. 

Mr.  Marcussen:  The  last  paragraph  on  the  page 
I  will  read:  "Of  primary  significance  in  the  over- 
all financial  history  of  this  business  was  the  sub- 
stantial altering  of  the  financial  condition  during 
1942  and  1943  arising  from  an  investment  in  a  busi- 
ness originally  commenced  as  Oregon  Electric  Steel 
Rolling  Mills.   The  latter  company  had  been  organ- 
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ized  by  Morris  Schnitzer,  son  of  Samuel  and  Rose 
Schnitzer,  of  the  subject  partnership.  At  December 
31,  1942,  advances  from  the  predecessors  to  that 
former  related  concern  totaled  approximately  $572,- 
000,  such  advances  being  subsequently  extended  to 
approximately  $75,000,  of  which  $125,000  was  con- 
verted into  common  stock  and  approximately  $300,- 

000  to  8  per  cent  debentures.  The  construction  of 
the  steel  mill  was  finally  completed  during  Au- 
gust, 1943,  at  a  cost  of  over  $1,500,000,  which  was 
financed  in  a  large  measure  through  a  commitment 
of  $700,000  from  the  Reconstruction  Finance  Cor- 
poration, secured  [512]  by  a  first  mortgage  and  by 
an  investment  of  the  predecessor  partnership.  Ac- 
tive operations  were  commenced  in  August,  1943, 
but  the  mill  was  shut  down  late  in  October  of  that 
year  for  two  primary  reasons  (1)  cancellation  of 
orders  by  customers  and  (2)  lack  of  operating 
capital." 

Q.  (B}^  Mr.  Marcussen)  :  Now,  I  want  to  call 
your  attention  to  this  sentence:  "At  December  31, 
1942,  advances  from  the  predecessor  to  that  former 
related  concern  totaled  approximately  $572,000,  such 
advances  being  subsequently  extended  to  |75,000." 

1  will  ask  you  whether  the  $75,000  is  an  error,  and 
whether  that  should  not  be  $750,000? 

A.  That  I  could  not  say  without  seeing  the  orig- 
inal notes.   It  might  be  or  it  might  not  be. 

Q.  Would  you  check  the  original  notes  to  ob- 
tain thaf? 
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A.     I  would  if  I  could  find  any  report  of  them. 

Q.  What  is  meant  by  the  term  "predecessor  to 
that  former  related  concern"? 

A.  I  did  not  write  this  report,  and  I  knew  very 
little  about  it  except  w^hat  we  had  in  the  file  here. 

Q.  I  won't  take  the  time  now.  Will  you  read 
it  and  study  it  and  be  prepared  to  answer  the 
question  *? 

A.  I  couldn't  tell  you  without  reading  the  whole 
report. 

Mr.  Marcussen:  If  your  Honor  please,  I  would 
like  to  have  the  witness  read  the  report,  and  ask 
him  to  be  bound  over  [513]  until  this  afternoon  to 
explain  that  statement. 

The  Court:     Does  counsel  have  any  objection? 

Mr.  Jones:     That's  all  right. 

The  Court:  All  right.  The  witness  will  stand 
aside. 

(Witness  excused.)  [514] 
*     *     * 

Whereupon, 

E.  B.  MacNAUGHTON 

called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Marcussen : 

Q.     Will  you  state  your  name? 
A.     E.  B.  MacNaughton. 
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Q.     What  position  do  you  occupy? 

A.  Chairman  of  the  Board  of  Directors  of  the 
First  National  Bank. 

Q.     Of  Portland?  A.     Of  Portland. 

Q.  Do  you  recall  what  your  position  was  in  the 
month  of  September,  1943? 

A.     I  was  President  of  the  Bank. 

Q.  Now,  Mr.  MacNaughton,  I  hand  you  this  file, 
which  is  the  file  of  the  First  National  Bank  in  re- 
spect to  the  Oregon  Steel  Mills,  and  I  call  your  at- 
tention to  a  certain  document  contained  therein 
dated  September  4,  1943,  identifying  itself  in  the 
first  paragraph  as  ''Notes  on  a  conference  held 
Thursday,  September  2,  at  3 :00  p.m.  between  EBM, 
Mr.  Sam  Schnitzer,  Harry  Wolf,  and  Mr.  Lewellyn, 
plant  manager,  and  the  plant  accountant  in  the  of- 
fices of  the  Oregon  Electric  Steel  Company."  I  ask 
you  to  state  whether  or  not  that  is  a  correct  identi- 
fication of  that  document  (hands  document  to  wit- 
ness) ?  A.     Yes. 

Q.    Who  is  EBM?  A.     That  is  myself. 

Q.  Will  you  kindly  glance  through  that  memo- 
randum,—  [526]  by  the  way,  was  that  prepared  by 
you  ?  A.     Yes. 

Mr.  Jones :     What  is  the  date  of  it  ? 

Q.  (By  Mr.  Marcussen) :  In  the  regular  course 
of  the  bank's  business?  A.     Yes. 

Q.  Is  that  a  correct  memorandum  of  the  facts 
it  purports  to  recite  ?  A.     It  is. 

Mr.  Marcussen:     Now,  if  your  Honor  please,  in 
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order  to  save  time  I  would  like  to  offer  this  memo- 
randum in  evidence. 

Mr.  Jones:     I  have  not  seen  it  yet. 

Mr.  Marcussen:  Now,  while  counsel  examines 
the  memorandum,  I  would  like  to  ask  another 
question. 

Q.  (By  Mr.  Marcussen)  :  What  were  your  du- 
ties as  President  of  the  Bank,  at  that  time,  in  1943  ? 

A.     Being  President  of  the  Bank. 

Q.  Well,  as  such  Bank  President,  what  were 
your  duties'? 

A.  It  was  a  full-time  job;  I  was  there  every 
day,  all  the  day.  It  was  not  an  honorary  title. 
We  have  a  large  bank  with  forty  odd  branches,  and 
duties  are  delegated  to  department  heads  and 
branch  managers  and  on  questions  of  policy  and 
questions  of  main  credit  lines  I  would  enter  into 
the  discussions. 

Q.  Was  this  credit  line  a  matter  concerning 
which  this  memorandum  contains  a  narration, — was 
that  one  of  the  important  things  that  came  to  your 
attention  ? 

A.     It  was  at  that  time,  yes. 

Q.  Now,  I  think  reference  is  made  in  the  memo- 
randum to  some  of  the  causes  of  the  failure,  or, 
rather,  financial  embarassment  of  Oregon  Steel. 

The  Court:  I  think  you  had  better  wait  until  it 
is  admitted  before  you  examine  the  witness  on  the 
contents  of  it. 

Mr.  Marcussen :     Very  well,  your  Honor. 
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The  Court:  As  I  understand  it,  this  is  a  memo- 
randum of  the  conference  which  took  place? 

The  Witness:     Yes. 

The  Court:     Who  were  the  parties  involved? 

The  Witness:  Alaska  Junk  and  Oregon  Electric 
Steel. 

Mr.  Marcussen:  This  was  a  conference  between 
Harry  Wolf,  Sam  Schnitzer  and  the  bank. 

The  Court:     What  is  the  date? 

Mr.  Marcussen :     September  2,  1943. 

The  Court:  And  that  memorandum  was  made 
at  the  conference? 

The  Witness:     Directly  after  the  conference. 

The  Court:  It  is  a  report  of  the  conference 
taken  [528]  from  your  files? 

The  Witness:  It  is  a  report  of  the  conference 
which  was  made  for  our  credit  files. 

Mr.  Jones:     Are  you  offering  this  in  evidence? 

Mr.  Marcussen:    Yes. 

Mr.  Jones:     Have  you  had  it  marked? 

Mr.  Marcussen:     No.   Do  you  object? 

Mr.  Jones:     I  certainly  do. 

Mr.  Marcussen :     I  will  ask  that  it  be  marked. 

The  Clerk:     Respondent's  CC. 

(The  document  referred  to  was  marked  for 
identification  as  Respondent's  Exhibit  CC.) 

Mr.  Jones:  I  will  state  my  objection.  We  will 
object  to  it  on  the  ground  that  it  is  incompetent, 
irrelevant   and   immaterial ;   it   is   a    memorandum 
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that  Mr.  MacNaughton  has  apparently  made  of 
some  conference,  and  it  does  not  go  to  dispute  the 
testimony  of  any  witness  on  the  stand  who  has 
taken  the  stand  here;  it  does  not  tend  to  dispute 
any  fact  that  is  stated  in  evidence  by  any  of  our 
witnesses,  or  any  other  witnesses  w^ho  have  testi- 
fied. I  cannot  even  comprehend  the  ground  upon 
which  counsel  seeks  to  introduce  it.  If  he  states 
why  he  thinks  it  is  admissible,  I  would  like  to 
have  a  chance  to  answer  it. 

The  Court:     All  right.    We  will  hear  from  Re- 
spondent's counsel.  [529] 

Mr.  Marcussen :  If  your  Honor  please,  this  mem- 
orandum is  a  memorandum  of  a  conference  of  the 
witness,  who  was  the  President  of  the  First  National 
Bank,  who  testified  it  was  his  custom  to  be  called  into 
the  picture  on  the  important  credit  lines,  and  this  is 
a  memorandum  that  he  has  prepared  as  to  a  con- 
versation with  Sam  Schnitzer  and  Harry  Wolf  and 
Mr.  Lewellyn,  new  plant  manager,  and  the  plant 
accountant  in  the  office  of  the  Oregon  Electric  Steel 
Company.  It  purports  to  deal  with  the  credit  posi-  ^ 
tion  of  the  company  at  that  time  with  reference  to 
the  RFC  loan,  and  it  purports  to  be  based  on  the 
conference  had  with  the  Petitioners  in  this  case,  and, 
accordingly,  it  contains  their  admission,  and  it  also 
covers  the  subject  testified  to  by  the  witness,  namely, 
the  cause  for  failure  of  this  mill ;  and  also  concerns 
the  efforts  that  were  made  at  the  time  by  the  Peti- 
tioners, Harry  Wolf  and  Sam  Schnitzer,  concerning 
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the  disposition  of  the  mill.   There  has  been  volumi- 
nous testimony  in  the  case  along  that  line. 

The  Court :  I  think  this  probably  has  some  bear- 
ing on  the  question  of  the  date  and  the  transaction 
of  the  parties. 

Mr.  Jones:  May  I  finish  my  objection  before  you 
rule,  your  Honor? 

The  Court:     Certainly. 

Mr.  Jones :  At  the  time  that  this  was  made,  Mr. 
Morris  Schnitzer  was  overseas,  or  was  at  least  in 
the  army.  [530]  This  is  dated  September  4,  1943. 
There  is  a  Mr.  Schnitzer  mentioned  in  here,  and  we 
have  to  assume  from  the  heading  of  it  that  it  is 
Mr.  Sam  Schnitzer. 

Mr.  Marcussen:  You  don't  have  to  assume;  it 
says  it  is  Mr.  Sam  Schnitzer. 

Mr.  Jones :  In  the  body  of  it,  I  am  assuming  that 
the  Schnitzer  mentioned  there  was  Sam. 

Mr.  Marcussen:  When  references  were  made  to 
Sam  Schnitzer,  of  course  it  referred  to  him;  the 
conference  was  with  Mr.  Schnitzer  and  Mr.  Wolf, 
and  of  course  it  would  be  Mr.  Schnitzer.  Do  you 
want  me  to  further  identify  it? 

Mr.  Jones:  You  may  identify  it  any  way  that 
you  want  to. 

The  Court :  Who  was  present  at  that  conference 
of  which  this  purports  to  be  a  copy  of  what  was 
said  ? 

Mr.  Marcussen:  I  will  read  it:  Sam  Schnitzer 
was  there;  Harry  Wolf  was  there;  Mr.  Lewellyn, 
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the  new  plant  manager,  and  the  plant  accountant. 

I  would  like  to  ask  counsel, 

Mr.  Jones:    Are  you  testifying? 

Mr.  Marcussen :  You  can  look  at  it  yourself  and 
see;  I  am  merely  indicating  what  is  shown  on  the 
memorandum. 

Mr.  Jones:     Well,  go  ahead. 

Mr.  Marcussen:  I  would  like  to  ask  you,  coun- 
sel, whether  the  plant  accountant  referred  to  there 
was  Mr.  Margosian?  [531] 

Mr.  Jones:     I  don't  know. 

Mr.  Marcussen:  Mr.  Margosian,  were  you  in 
that  conference? 

Mr.  Margosian:     I  don't  remember. 

The  Court:  Anyway,  those  are  the  ones  that 
were  named  there? 

The  Witness:     That  is  right. 

The  Court:  Is  the  statement  now  being  offered 
in  evidence  by  counsel  a  correct  statement  of  what 
was  said  and  done  by  the  parties? 

The  Witness :  It  is  my  version  of  what  was  said 
and  done.  There  was  a  great  deal  of  conversation, 
and,  of  course,  it  all  wasn't  taken  down;  but  I  put 
down  what  I  thought  was  the  pertinent  part  of 
the  conversation,  that  related  to  the  subject  that 
was  discussed. 

The  Court :     That  is  what  you  understood  ? 

The  Witness:     That  is  right. 

The  Court:  And  that  is  a  correct  report  from 
your  understanding? 
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The  Witness :  As  I  heard  it  and  as  I  understood 
it,  I  entered  it  at  the  moment. 

Mr.  Jones:  Here  is  the  heart  of  my  objection. 
Now,  there  may  be  something  about  what  Mr. 
Marcussen  said  in  here,  but  I  don't  see  it.  It  is 
a  report  of  the  discussion  between  Mr.  Sam  Schnit- 
zer  and  Mr.  Wolf  and  Mr.  MacNaughton,  and  the 
whole  document  shows  that  Mr.  Sam  Schnitzer  was 
in  an  irritable  frame  of  mind,  and  about  all  it 
shows  is  his  attitude. 

The  Witness:  I  will  say  that  Mr.  Schnitzer 
was  constantly  irritated  at  that  time;  it  was  not 
a  temporary  thing. 

The  Court:  I  will  overrule  the  objection  and  re- 
ceive the  document  in  evidence.  It  is  marked  CC, 
as  I  imderstand  it. 

Mr.  Marcussen :     That  is  right. 

(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  CC  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's Exhibit  CC.) 

Mr.  Marcussen :  I  want  to  say  that  the  only  rea- 
son I  want  to  offer  the  document  is  to  save  the  wit- 
ness going  over  the  details,  and  I  don't  think  it 
is  necessary  to  do  in  view  of  the  contents  of  the 
document  itself.  I  would  like  permission  to  have 
a  copy  made  so  that  this  copy  can  remain  in  the 
bank's  files. 

The  Court :     Permission  will  be  granted. 
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Q.  (By  Mr.  Marciissen)  :  In  evaluating  credit 
risks,  Mr.  MacNaughton,  can  you  state  whether 
or  not,  from  the  point  of  view  of  the  bank  con- 
templating the  making  of  a  loan  to  a  business,  there 
is  a  greater  risk  in  connection  with  making  a 
loan  to  a  new  enterprise,  with  new  management 
and  inexperienced  management,  [533]  as  against 
an  established  concern  with  a  record  of  earnings'? 

Mr.  Jones:  I  think  that  is  a  matter  calling  for 
a  conclusion  of  the  witness; 

The  Court:  That  is  a  conclusion  that  even  the 
Court  would  know  the  answer  to  without  being  told. 

Mr.  Marcussen:  I  offer  the  witness  as  an  ex- 
pert. 

The  Court:     You  may  answer  the  question. 

A.    Yes. 

Q.  (By  Mr.  Marcussen)  :  The  answer  is  that 
there  is  more  risk  in  making  a  loan  to  a  new  en- 
terprise under  such  conditions'?  A.     Yes. 

Q.  A  substantially  greater  risk,  Mr.  MacNaugh- 
ton'? A.     Yes. 

Q.  Can  you  tell  me,  in  the  procedure  of  the 
bank  and  in  the  consideration  it  gives  in  granting 
loans,  whether  the  bank  gives  any  consideration 
in  respect  to  the  stock  investments  of  the  prin- 
cipal parties  interested  in  the  corporation*? 

A.     In  this  case"? 

Q.  Generally,  in  any  case,  and  then  later  on  I 
will  ask  you  about  this  case. 

A.     In  a  new  venture  in  which  the  participants 
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are   members   of   a   firm   which   has   been   having 
business  relations  with  the  bank,  we  wrap  every- 
thing there  is  in  the  organization  back  of  the  note. 

The  Court :     Is  that  a  matter  of  usual  procedure  ? 

The  Witness:  That  is  true  in  the  banking  busi- 
ness. We  get  everything,  including  the  kitchen 
stove. 

Q.  (By  Mr.  Marcussen) :  That  is  in  a  new 
venture  1 

A.  The  same  thing  with  more  seasoned  ven- 
tures, where  there  is  trouble. 

Q.  Whether  or  not  you  are  going  to  include 
the  kitchen  sink,  does  the  matter  of  capital  stock 
and  the  net  worth  enter  into  it? 

A.     Everything  enters  into  it. 

Q.  What  importance  do  you  attach,  for  ex- 
ample, in  an  organization  of  $2,000,000,  I  mean  in 
a  corporation  having  total  assets  of  $2,000,000, — 
w^hat  importance  do  you  attach  to  the  net  capital 
and  the  net  worth  of  the  business  in  determining 
the  line  of  credit  that  you  would  give  the  com- 
pany ? 

Mr.  Jones :  That  merely  calls  for  something  that 
is  purely  argumentative.  It  is  wholly  argumenta- 
tive whether  the  capital  ratio  enters  into  it.  We 
went  into  that  argument  with  a  witness  yesterday, 
and  I  think  it  is  wholly  incompetent,  irrelevant  and 
immaterial,  and  we  object  to  it. 

The  Court:     Will  you  read  the  question,  ])lease'? 
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(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.     We  would  give  it  a  great  deal  of  importance. 

Mr.  Jones:  I  have  not  had  my  objection  ruled 
on. 

Mr.  Marcussen:  It  will  be  stipulated  that  the 
answer  will  be  excluded  until  it  is  ruled  on,  if 
you  insist. 

The  Court :  It  will  be  excluded  until  the  answer 
is  given.  I  will  overrule  the  objection,  and  per- 
mit the  answer  to  stand. 

Q.  (By  Mr.  Marcussen) :  What  capital  ratio  do 
you  ordinarily  require,  or  would  you  like  to  see 
where  you  are  granting  what  the  bank  would  re- 
gard as  a  sound  loan? 

A.  I  don't  know  just  how  to  answer  that  ques- 
tion. It  depends  on  the  risk,  whether  it  is  a  new 
company  or  an  old  company,  whether  the  princi- 
pals are  experienced  in  the  business  they  are  go- 
ing into,  and  whethei-  we  feel  they  have  a  fighting 
chance  in  the  field  of  competition. 

The  Court :  I  think  you  have  gone  far  enough 
in  that. 

Mr.  Marcussen:  If  your  Honor  please,  this  is 
a  very  important  question  to  us. 

The  Court:  Go  ahead  and  ask  the  important 
question. 

Mr.   Marcussen:     I   submit  this  is   important. 

The   Court:     The   trouble,   counsel,   is   that   you 
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keep  coming,  and  you  don't  get  down  to  the  real 
question.    You   spend  too  much  time   in  prelimi- 
naries before  you  ask  the  question. 

Mr.  Marcussen:  That  question  is  a  very  im- 
portant [536]  one,  and  I  would  like  to  have  your 
Honor  rule. 

The  Court:  I  think  he  answered  the  question, 
I  will  ask  the  reporter  to  read  it  again. 

(Whereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  follows:  "What 
capital  ratio  do  you  ordinarily  require  or  would 
you  like  to  see  where  you  are  granting  what 
the  bank  would  regard  as  a  sound  loan?") 

Mr.  Jones:  The  First  National  Bank  in  the 
first  place,  did  not  make  the  mortg'age.  The  RFC 
made  the  mortgage.  All  he  is  going  into  is  a  lot 
of  theoretical  economics. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Marcussen:  Then,  if  your  Honor  please, 
I  would  like  to  make  i^roifer  of  proof  for  the  rec- 
ord, and  have  the  record  show  that  by  this  witness 
I  seek  to  establish  that  the  ratio  of  invested  cap- 
ital by  the  entrepreneurs  in  this  business, 

Mr.  Jones:     Is  this  going  in  imder  rule? 

Mr.  Marcussen  (Continuing)  :  Or  in  any  simi- 
lar business  should  be  in  proportion,  (1)  to  the 
total  assets  of  such  an  organization,  and  (2)  to 
their  other  fixed  indebtedness,  and  (3)  to  the  total 
indebtedness    in    a    new    venture    with    new    man- 
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agement,  inexperienced  in  the  steel  business.    May 

I  have  your  Honor's  ruling  on  that  proffer? 

The  Court :  The  question  was  asked  and  the  ob- 
jection was  sustained.  Do  you  have  any  further 
question?  [537] 

Mr.  Marcussen:  Do  I  have  a  ruling  on  the 
proffer  ? 

The  Court:  I  sustained  the  objection  to  the 
question  asked.  If  you  have  another  question  to 
ask,  you  may  proceed  to  ask  it.  The  Court  is  not 
going  to  permit  counsel  to  show  what  he  attempts 
to  show;  ask  the  question  and  the  Court  will  rule 
on  it.  We  will  take  a  recess  until  2:00  o'clock 
this  afternoon. 

(Whereupon   the   court   recessed   until   2:00 
o'clock  p.m.  of  the  same  day.)  [538] 

Afternoon  Session — 2:00  P.M. 

The  Court:  Upon  reflection,  I  feel  that  the 
Court  erred  once  against  the  Petitioner  and  once 
against  the  Respondent  as  concerning  the  evidence 
which  the  Court  permitted  of  statements  made  by 
the  witnesses  at  a  conference.  I  think  the  witness 
can  testify  what  was  said,  but  merely  because  it 
was  reduced  to  writing,  that  does  not  give  it  any 
added  weight  or  added  validity;  that  will  be  re- 
versed and  the  statement  will  be  excluded;  and 
the  Court  erred  in  not  permitting  questions  to  be 
propounded  by  Respondent's  counsel  before  the 
recess. 
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Mr.  Marcussen :     May  I  have  that  exhibit  j^lease  ? 

The  Court:  What  was  the  number  of  that  ex- 
hibit? 

The  Clerk:     CC. 

The  Court:  In  order  to  identify  that  exhibit 
which  the  Court  now  excludes  as  Respondent's 
CC,  unless  counsel  wants  to  ask  the  witness  a  few 
questions, 

Mr.  Marcussen:  I  would  like  to  ask  the  witness 
a  few  questions  with  respect  to  this  conference. 
I  simply  want  to  ask  the  witness  to  refresh  his 
recollection  of  this  conference,  to  the  extent  that 
he  can. 

The  Court :  Can  he  refresh  his  recollection  from 
the  document? 

Mr.  Marcussen:  Yes,  I  think  I  can  ask  him  if 
that  refreshes  his  recollection  and  whether  he  can 
testify  to  it;  [539]  Then,  if  he  cannot  do  it,  I  will 
ask  permission  to  introduce  the  document  again. 

The  Court:  We  will  rule  on  that  when  the  time 
comes. 

Mr.  Marcussen:  Just  by  way  of  anticipation,  if 
your  Honor  please, 

The  Court:     All  right,  go  ahead. 

Whereupon, 

E.  B.  MacNAUGHTON 

resumed  his  testimony  as  follows: 

Direct  Examination 
By  Mr.  Marcussen: 

Q.     Referring  to  the  conversation  you  had  with 
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Sam    Schnitzer,    Harry   Wolf    and    Mr.    Lewellyn 
and  the  plant  accountant,  on  September  2,   1943, 
Mr.  MacNaughton,  do  you  recall  what  was  said  to 
you  at  that  time  concerning 

The  Court:  I  believe  it  might  be  well  to  show 
the  purpose  of  the  conference. 

Mr.'  Marcussen:     Yes,  veiy  well. 

Q.  (By  Mr.  Marcussen)  :  What  was  the  pur- 
joose  of  the  conference?   Do  you  recall? 

A.  Yes.  Mr.  Schnitzer, — Mr.  Sam  Schnitzer,  Mr. 
Harry  Wolf  were  long-time  customers  of  our  bank, 
and  were  prone  to  talk  with  me  on  numerous 
occasions  about  their  troubles,  and  asked  me  to 
go  down  and  look  at  the  mill.  We  at  the  bank  [540] 
were  cognizant  of  the  mill,  its  existence,  although 
we  were  not  financing  it  directly.  They  had  got- 
ten to  the  end  of  their  rope  financially;  they  were 
facing  problems  of  marketing;  they  were  in  deep 
water;  and  they  asked  me  to  go  down  to  look  the 
thing  over. 

The  Court:     You  mean  by  that,  the  mill? 

The  Witness:     The  rolling  mill.    They  asked  me 
to  go  down  to  see  if  I  could  get  any  information! 
or   give  them   any  solace   or  advice;   and,   among 
other  things,  they  wanted  me  to  take  an  interestj 
in  the  mill.    I  said  that  was  out  of  the  question.' 
And  out  of  that  interview,  I  made  these  notations 
for  our  credit  file,  because  while  we  were   doing 
business    with   these    men   as    partners    and    their 
wives,  the  loans  which  we  made  them  were  amply 
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secured;  nevertheless,  we  knew  what  was  going 
into  the  mill  venture,  and  unless  that  mill  venture 
worked  out,  looking  down  the  road  something  might 
happen  in  the  way  revision  of  their  line  of  credit, 
and  so  forth. 

Mr.  Marcussen:  Do  you  recall  your  conversa- 
tion with  them  with  respect  to  your  putting  capital 
into  the  enterprise? 

The  Witness:     Yes. 

Q.  (By  Mr.  Marcussen)  :  What  did  they  say, 
as  you  can  recollect  it? 

A.     Well,  they  needed  money.  [541] 

The  Court:  When  you  say  ''they,"  w^ho  do  you 
mean  ? 

The  Witness :  Mr.  Schnitzer  and  Mr.  Wolf.  They 
needed  money;  and  more  money.  They  admitted 
that  they  needed  someone  to  adjust  the  differences 
of  opinion,  because  they  were  at  wdde  variance 
in  their  attitudes  toward  this  investment.  Mr. 
Wolf  was  bitter  about  it,  and  Mr.  Schnitzer  was 
eager  and  oiDtimistic  about  it.  And  for  years  I  had 
been  a  sort  of  father  confessor  to  them  both,  and 
they  thought  that  if  they  could  draw  me  into  this 
thing  I  might  adjust  their  variances  of  opinion. 
Also,  they  had  come  to  realize  as  entrepreneurs 
in  a  business  in  which  they  had  no  pre\dous  ex- 
perience, and  confronting  the  market  as  it  then 
prevailed,  they  wanted  someone  of  a  non-S emetic 
background  who  could  front  for  the  business.  I 
might  just  as  well  get  it  out  into  the  open;  they 
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wanted  very  much  one  of  my  sons  to  come  into  the 
business  as  a  salesman  or  anything  of  that  sort. 
They  were   deeply  bothered  and   disturbed   about 
where  this  thing  was  going  to  end  for  them. 

Q.  (By  Mr.  Marcussen) :  Now,  with  respect 
to  the  question  about  their  overtures  to  you  for 
an  investment  on  your  part,  do  you  recall  what 
the   general   substance   of  that   conversation   was? 

A.  They  just  asked  if  I  would  not  consider 
going  into  that.  I  said  it  was  impossible;  I  said  I 
could  not  play  on  both  sides  of  a  business  venture, 
while  I  was  with  the  creditor  [542]  bank;  while 
I  was  with  a  creditor  bank  I  could  not  associate 
as  an  entrepreneur  for  an  enterprise  which,  either 
directly  or  indirectly,  we  might  be  considered  help- 
ing to  finance. 

Q.  Was  any  figure  mentioned  as  to  the  amount 
of  stock  they  v/anted  you  to  take? 

A.  No.  They  just  asked  if  I  would  consider  it, 
and  I  said  "no." 

Q.  Do  you  recall  what  was  said  during  the 
course  of  that  conference  about  the  difficulty  they 
were  having  in  operation  with  respect,  for  exam- 
ple, to  a  Mr.  Dawson? 

A.  Was  he  the  superintendent  before  Mr.  Lew- 
ell  yn  ? 

Q.     Yes. 

A.  Yes;  he  had  proved  unsatisfactory  to  them, 
and  had  been  replaced  by  a  man  named  Lewellyn. 
These  men  had  undertaken  a  business  about  which 
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they  knew  little  or  nothing.  The  costs  had  gotten  out 
of  hand,  and  materials,  particularly  new  materials 
and  machinery,  almost  impossible  to  get;  and  they 
had  to  assemble  cranes  out  of  salvage  material,  or 
second  hand  material ;  and  they  had  bought  second- 
hand rolling  mill  machinery;  and  in  those  days 
when  priorities  were  given  to  ship  construction,  and 
so  forth,  they  had  a  heck  of  a  time  to  put  the  thing 
together,  and  the  costs  had  gotten  out  of  hand. 
Also,  they  had  gotten  out  of  hand  because  they 
didn't  know  enough  about  the  business,  the  en- 
gineering of  it,  to  see  that  it  went  together  prop- 
erly; that  is,  to  see  that  it  [543]  went  together 
properly  bit  by  bit. 

Q.  Now,  with  resjject  to  the  risk  involved  in 
investment  in  stock  in  an  organization  of  that 
kind,  which  is  a  new  venture,  can  you  tell  us  about 
the  degree  of  risk  involved  in  such  a  situation? 

Mr.  Jones:  If  your  Honor  please,  counsel  has 
already  gone  into  that. 

The  Court:  I  think  so.  He  said  a  new  business 
was  more  risky  and  more  undesirable.  I  remem- 
ber that.  Get  down  to  the  specific  question  that 
you  have  in  mind. 

Q.  (By  Mr.  Marcussen) :  In  an  organization 
of  this  kind, — I  will  rephrase  that,  please.  In  a 
going  concern,  an  industrial  concern,  what,  gen- 
erally, from  the  point  of  view  of  sound  financing, 
— and  by  sound  financing,  I  mean  financing  by 
which    the    organization    could    reasonably    expect. 
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under  nomial  conditions,  not  to  be  faced  with 
financial  embarrassment, — with  that  in  mind,  in  a 
going  concern,  industrial  concern,  what  ordinarily 
should  be  the  ratio  between  the  capital  stock  and 
net  worth  and  the  liabilities  of  such  an  enterprise? 

Mr.  Jones:  If  the  Court  please,  that  calls  for 
purely  a  conclusion. 

The  Court:  I  know,  but  this  witness  is  an  ex- 
pert. It  is  a  matter  of  practice,  I  presume,  with 
that  banking  institution,  and  I  will  overrule  the 
objection. 

Mr.  Jones:     I  note  an  exception.  [544] 

The  Court :     An  exception  will  be  saved. 

A.  In  a  going  concern  the  thing  that  the  bank 
looks  for  is  the  ratio  of  assets  to  quick  liabilities. 
As  a  general  rule,  there  should  be  twice  as  much 
quick  assets  as  liabilities;  that  ratio  might  change 
with  the  character  of  the  business,  for  instance,  if 
it  is  a  wholesale  grocery  business,  where  the  mer- 
chandise turnover  is  from  twelve  to  fifteen  times 
a  year;  in  such  cases  we  look  at  it  quite  differently. 
But,  by  and  large,  that  is  the  ratio.  And  when 
that  ratio  becomes  impaired  through  business  man- 
agement or  due  to  the  times,  we  begin  to  press 
for  more  security;  instead  of  open  credit  we  ask 
for  secured  credit  in  the  way  of  inventory,  or  logs, 
booms,  warehouse  stocks,  or  what  not. 

Q.  (By  Mr.  Marcussen)  :  What  ordinarily 
would  be  the  ratio  in  a  steel  mill,  bearing  in  mind 
the  amount  of  money  that  must  be  in  inventory, 
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and  the  fact  that  it  may  take  some  time  to  get 

going? 

A.  We  give  them  no  credit  except  as  we  get  se- 
cured credit  on  the  supplies,  such  as  scrap  iron  and 
the  like. 

Q.  General ly,  what  would  you  say  the  current 
ratio  should  be? 

A.  You  mean  for  the  Bethlehem  Steel,  for  in- 
stance ? 

Q.     I  mean  this  organization. 

A.  We  didn't  think  they  were  entitled  to  any 
open  line  of  credit.  [545] 

Q.  I  know,  but  what  ratio  would  you  think  you 
would  have  to  have  required  for  a  bank  loan? 

Mr.  Jones:  If  the  Court  please,  the  witness  has 
already  said  what  he  thinks,  and  besides,  it  is  specu- 
lation. 

The  Court :     I  think  he  has  already  testified  to  it. 

Mr.  Marcussen:  He  has  not  answered  it  as  it 
pertains  to  this  enterprise. 

The  Court:  I  think  you  asked  that  in  the  i)re- 
ceding  question,  that  they  had  no  open  line  of 
credit. 

Mr.  Marcussen:  I  am  asking  him  what  the  cur- 
rent ratio  should  be  if  he  should  make  a  loan  to 
the  concern  unsecured. 

The  Court:  He  said  they  didn't  have  any  open 
credit;  I  don't  think  we  should  ask  him  about  some- 
thing with  respect  to  conditions  that  do  not  exist. 

Mr.  Marcussen:     I  am  asking  him  as  an  expert. 
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The  Court:  You  have  asked  him  as  an  expert, 
and  he  said  the  ratio  should  be  2  to  1  or  better. 

Mr.  Marcussen:    Very  well. 

Q.  (By  Mr.  Marcussen)  :  From  the  point  of 
view  of  sound  financing,  what  should  be  the  ratio 
between  the  total  capital  and  the  net  worth  of  the 
organization  to  its  total  liabilities,  generally  speak- 
ing? 

A.  Well,  that  is  about  the  same  as  the  question 
before.  [546] 

The  Court:     What  is  the  answer? 

A.  I  cannot  give  a  definite  answer ;  it  depends 
on  the  business,  the  quality  of  the  management  and 
the  current  market  conditions.  That  is  a  hard 
question  to  come  down  and  give  a  definite  answer  on. 

Q.  (By  Mr.  Marcussen) :  Well,  I  am  just  ask- 
ing you  from  the  point  of  view  of  sound  financing 
as  I  described  it  to  you  a  moment  ago,  sound  financ- 
ing being  such  financing  as  would  give  the  corpora- 
tion or  business  involved  money  on  a  loan  on  a 
basis  of  a  reasonable  prospect  of  avoiding  financial 
embarrassment  under  normal  conditions? 

The  Court:     Can  you  answer  the  question? 

The  Witness:  I  can  only  answer  as  a  banker; 
I  am  not  an  investment  banker;  I  am  only  a  com- 
mercial banker. 

The  Court:     Answer  the  question,  if  you  can. 

The  Witness:  I  would  say,  as  a  commercial 
bankei',  with  a  loan  against  working  capital  you  are 
talking  about  the  ratio  of  investment  capital  to 
total  assets  or  liabilities? 
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Q.     (By  Mr.  Marcussen) :     Yes. 

A.  We  pay  little  attention  to  that;  we  look  at 
the  working  capital  on  the  ratios  which  pertain 
to  it. 

Q.  Apart  from  the  considerations  solely  as  a 
commercial  banker,  do  you  know,  generally,  what 
I  the  ratio  should  [547]  be  for  the  purpose  of  sound 
financing,  as  I  have  described  it? 

A.  Sound  mortgage  financing  or  commercial 
bank  financing? 

Q.  I  mean,  from  the  point  of  view  of  the  corpo- 
ration itself,  the  way  it  is  set  up. 

A.     I  would  rather  not  answer  the  question. 

Q.  By  "rather  not"  you  mean  do  /c^^ow  anything 
about  that  at  all,  Mr.  MacNaughton  ? 

A.  It  is  such  open  ended  question — the  na- 
ture of  the  bvisiness  and  the  nature  of  the  manage- 
ment  

Q.  You  may  make  any  qualifications  or  condi- 
tions which  you  like  in  order  to  give  the  answer. 

A.     Well,  starting  again,  I  will  say  I  don't  know. 

Q.  Do  you  recall  anything  that  was  discussed 
at  that  meeting  concerning  the  unit  costs  of  this 
plant?  A.     Unit  operating  costs? 

Q.     Yes.  A.     No. 

Q.     That  is,  on  the  basis  of  per  ton  of  steel? 

A.  No,  I  don't  recall.  Did  I  say  something  there 
(indicating  document)  ? 

Q.  Yes.  I  will  hand  you  this  in  a  minute,  Mr. 
MacNaughton.    I  call  your  attention  to  the  second 


434  Sam  Schnitzer  vs. 

(Testimony  of  E.  B.  MacNaughton.) 

paragraph  on  the  page  (indicating),  and  I  will  ask 

you  to  read  it.  A.     Out  loud?  [548] 

Q.  No.  And  then  I  will  ask  you  if  that  refreshes 
your  recollection?  A.     Yes. 

Q.     Does  that  refresh  your  recollection? 

A.    Yes. 

Q.  Could  you  testify  concerning  the  question  I 
asked  you  without  referring  to  that  now? 

A.     How  is  that? 

Q.  If  I  were  to  take  the  memorandum  away  from 
you  could  you  answer  the  question? 

A.  What  was  the  question  that  you  wanted  me 
to  answer;  if  it  is  in  dollars  and  cents,  I  would 
rather  have  it  in  my  hand  (indicating). 

Q.  You  could  not  testify  without  having  that  in 
your  hand? 

A.  I  would  rather  refresh  my  recollections  from 
it  as  I  testify. 

Q.  I  don't  want  you  to  read  it  and  memorize  it, 
but  I  just  want  to  know  whether,  after  reading  it 
all,  it  comes  back  to  your  mind?  A.     Yes. 

Q.     Does  it?  A.     Yes. 

Q.  Could  you  say  what  was  said  at  the  confer- 
ence concerning  the  unit  costs? 

A.  Mr.  Lewellyn,  who  was  the  superintendent  in 
charge  [549]  of  operations,  and  Mr.  Schnitzer  and 
Mr.  Wolf,  said  the  bill  of  costs  was  running  approxi- 
mately $38  a  ton,  which  was  out  of  line  with  the 
market  and  also  the  forecast  which  had  been  made 
for  them  b}^  some  cost  accountant,  namely  that  the 
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price  should  not  be  more  than  $31  a  ton.  It  was  also 
said  that  this  $38  a  ton  billing  cost  was  high,  because 
these  costs  were  based  upon  the  first  runs  and  the 
plant  had  not  been  coordinated,  and  it  had  a  good 
deal  of  frictional  interference  to  get  out  of  the  way, 
and  that  they  hoped  to  get  the  price  down  to  the 
market  level. 

Q.  What  was  the  frictional  interference  that  you 
referred  to? 

A.  Well,  in  the  commencement  of  operations  in 
any  plant  there  is  always  a  period  when  new  ma- 
chinery and  old  machinery  brought  into  the  plant  do 
not  work  together;  there  is  a  friction  also  which 
may  come  from  differences  of  opinion  between  man- 
agement and  the  foremen,  or  between  management 
and  the  owners  and  stockholders;  and  there  was  a 
good  deal  of  that  in  this  business  at  that  time. 

Q.     Do  you  recall  the  nature  of  the  friction? 

A.  Well,  I  have  indicated  that  one  male  partner, 
^Ir.  Wolf,  was  bitter  about  the  whole  speculative 
venture,  and  Mr.  Schnitzer  and  his  son  had  had  dif- 
ferences of  opinion  growing  out  of  the  disappoint- 
ment in  costs,  and  so  forth. 

Q.    You  mean  his  son  Morris?  [550] 

A.  Yes.  There  got  to  be  a  time  there  when  the 
two  male  partners  would  not  talk  to  each  other  except 
through  me  or  somebody  else. 

Q.  You  mean  Mr.  Sam  Schnitzer  and  Mr.  H.  J. 
Wolf?  A.     Yes. 
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Q.  What  was  the  basis  of  Mr.  Wolf's  bitterness 
in  these  conversations? 

Mr.  Jones:  I  don't  think  that  is  material  to  any 
of  the  issues  in  this  case. 

Mr.  Marcussen :  It  is  very  material,  for  this  rea- 
son: There  has  been  a  lot  of  evidence  introduced 
by  the  Petitioners  to  show  it  was  one  for  all  and 
all  for  one,  and  that  this  was  a  very  fine  coopera- 
tive venture,  and  there  was  a  desire  to  limit  the 
investment;  and  I  think  it  has  very  great  mate- 
riality. 1 

The  Court:  I  don't  know  what  it  is;  it  is  a  con- 
versation between  the  parties  about  the  very  sub- 
ject matter  that  the  Court  has  to  pass  upon,  so  I 
will  overrule  the  objection. 

Q.  (By  Mr.  Marcussen)  :  Would  you  like  to 
have  the  question  read?  A.     Please. 

Mr.  Marcussen :     Will  you  read  it. 

(Whereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  follows:  "What 
was  the  basis  of  Mr.  Wolf's  bitterness  in  these 
conversations  ?  " )  [551] 

A.  Well,  Mr.  Wolf  was  a  man  of  a  decidedly 
different  temperament  than  Mr.  Schnitzer.  There 
were  differences  of  opinion  which  naturally  would 
grow  out  of  that.  Mr.  Wolf  was  on  the  cautious 
side  and  Mr,  Schnitzer  was  on  the  venturesome  side ; 
that  was  always  true  during  their  business  expe- 
rience ;  and  I  had  known  the  gentlemen  for  a  period 
of  35  years.    When  they  went  into  this  venture,  at 
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first  the  bank  knew  nothing  about  it,  and  then  if 
appeared  on  the  horizon,  and  as  it  merged  above 
the  horizon  Mr.  Wolf's  cautiousness  asserted  itself 
and  he  knew  it  was  something  that  neither  one 
knew  anything  about,  and  he  further  said  there  was 
a  concealment  from  him  of  the  potentialities  as  to 
costs  and  as  to  hazards,  and  that  he  was  being  kept 
in  the  dark.  On  several  occasions  they  came  in  and 
talked  with  me  in  the  bank,  and  on  numerous  occa- 
sions, at  least  in  the  begimiing,  I  told  them  that  I 
thought  they  had  made  an  unwise  venture,  out  be- 
yond their  depth,  that  they  had  gone  into  a  venture 
about  which  they  knew  nothing,  and  also  without 
any  basis  as  to  the  knowledge  of  costs.  They  were 
building  it  themselves  without  any  expert  supervi- 
sion or  control;  in  fact,  that  quality  of  management 
was  almost  impossible  to  get.  In  fact,  the  war  in- 
dustries had  wiped  out  the  market  clean  of  anyone 
who  had  any  knowledge  of  that  kind  of  operation. 
Tliey  were  feeling  their  way;  Mr.  Wolf  was  more 
and  more  concerned  and  was  more  and  more  bitter 
about  it ;  and  the  bitterness  was  mutual,  and  as  Mr. 
Wolf  held  [552]  back  Mr.  Schnitzer  became  more 
and  more  restive;  and  it  was  an  extremely  difficult 
time  for  a  partnership. 

Q.  I  would  like  to  ask  you,  in  the  course  of  those 
conversations,  whom  did  Mr.  Sam  Schnitzer  blame 
for  the  difficult  circumstances  that  they  found  them- 
selves in? 

A.     They  blamed  everybody  from  God  down. 
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Q.  Can  you  identify  any  of  these  parties  besides 
God?  ^ 

A.  Well,  next  to  God  came  the  bank.  They 
thought  we  were  too  conservative ;  well,  too  bankish, 
that  is  all;  and  then,  leaving  the  bank  out  of  the 
picture,  they  began  to  criticize  the  superintendents 
they  had  and  the  machinations  of  the  steel  com- 
panies which  they  thought  were  blocking  or  inter- 
fering with  them. 

Q.  Do  you  know  whether  there  was  anything  to 
that  or  not? 

A.  I  doubt  it,  because  the  steel  companies  had 
all  they  could  do  for  the  government  without  watch- 
ing this  small  concern  very  much.  And  they  got 
into  family  differences  of  opinion,  and  when  they 
got  into  that  I  just  closed  my  ears;  and  those  two 
men,  when  they  got  to  talking  to  each  other,  if  it 
were  not  a  tragedy,  it  would  have  been  a  comedy; 
it  was  Potash  and  Perlemuter,  if  you  know  what  I 
mean.  ^ 

Q.  I  call  your  attention  to  the  last  paragraph 
of  this  memorandum,  and  ask  you  to  read  that,  and 
I  Avill  ask  you  if  that  refreshes  your  recollection 
as  to  any  other  matter  as  to  [553]  which  Sam  Schnit- 
zer attributed  the  embarrassment  at  that  time 
(hands  document  to  witness)?  I  don't  ask  you  to 
read  it  but  ask  you  if  that  refreshes  your  recollec- 
tion.    Have  you  read  it  ?  '  A.    Yes. 

Q.  Then  I  will  ask  you  if  you  can  testify  with- 
out the  memorandum?  A.     Yes. 

Q.    Will  you  go  ahead. 
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A.  Well,  Mr.  Sam  Schnitzer,  who  was  the  domi- 
nant moving  spirit  in  this  operation 

The  Court:     You  mean  in  the  mill  operation? 

The  Witness:  Yes.  He  especially  criticized  the 
former  superintendent  in  charge  of  construction 
and  operation,  and  also  he  was  critical  of  his  son, 
Morris,  claiming  that  Morris  more  interested  in 
buying  second  hand  machinery  at  a  bargain  price 
then  following  out  the  plans  of  the  original  design. 
I  will  say  this  about  Sam  Schnitzer,  that  his  con- 
tinuity of  thought  was  about  as  changeable  as  the 
New  England  weather;  he  would  be  for  one  pro- 
gram one  week,  and  then  he  would  be  ready  to  start 
on  something  else  the  next;  and  it  was  just  hell 
on  wheels  all  the  time  they  were  trying  to  build 
that  thing.  While  all  that  was  going  on,  Harry 
Wolf  was  going  around  in  the  bank  holding  his 
hands  to  his  head  like  this  (indicating)  saying,  ''My 
God,  my  God,  where  is  it  [554]  going  to  end?" 

Q.  From  your  familiarity  with  the  background 
of  this  organization  and  particularly  with  its  organ- 
izers and  the  program  it  had  laid  out,  and  entirely 
apart  from  subsequent  events,  what,  at  that  time, 
in  your  opinion,  would  be  the  prospect  for  success 
for  such  a  venture? 

Mr.  Jones :     That  calls  for  a  conclusion. 

The  Court :  I  don't  think  it  would  take  an  expert 
to  prophesy  about  a  situation  of  that  kind. 

Mr.  Marcussen:  Very  well.  Then  I  don't  think 
testimony  on  that  question  would  be  required. 
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Q.  (By  Mr.  Marcussen) :  Now,  from  what  you 
know  about  the  background  of  the  enterprise  and 
the  principals  involved  in  it,  can  you  state,  from 
the  point  of  view  of  soimd  financing,  as  I  have  al- 
ready described  it  to  you,  what  should  be  the  ratio 
of  the  total  capital  contribution — capital  stock  and 
net  worth  to  the  total  liabilities. 

A.     I  have  already  answered  that  question. 

The  Court:     He  has  answered  it. 

Q.  (By  Mr.  Marcussen)  :  You  don't  have  any 
modification  to  make  to  your  answer  in  the  light  the 
additional  information  that  you  have  given  the 
Court  here  ? 

A.  As  far  as  this  venture  was  concerned,  and 
viewing  it  as  a  banker,  I  would  not  have  looked  at 
the  figures  at  all.  [555]  I  would  have  looked  at 
the  quality  of  the  ownership  and  the  management 
it  had,  and  written  it  off  as  a  poor  risk  from  the 
standpoint  of  banking  credit.  That  is  exactly  what 
we  did. 

Q.  Did  the  principals  in  this  organization  come 
to  you  or  to  the  bank,  rather,  and  request  a  loan 
in  the  early  stages  of  its  development? 

A.     For  the  rolling  mill? 

Q.    Yes. 

A.  I  don't  think  so.  If  they  had  they  would 
have  gotten  a  definite  answer,  ''no." 

Q.  Did  they  come  and  ask  you  for  a  loan  per- 
sonally for  the  purpose  of  making  an  investment 
in  the  mill? 
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A.  We  loaned  them  money,  or  had  been  loaning 
them  money  continuously  for  many  years.  As  part- 
ners of  the  Alaska  Junk  Company  they  had  a  sub- 
stantial net  worth,  and  we  extended  then  large 
credit,  and  they  never  misused  it. 

Q.  Do  you  recall  them  asking  you  about  a  $400,- 
000  loan  which  they  wanted  you  to  put  into  the 
Oregon  Steel  Rolling  Mills'? 

A.  Specifically,  I  do  not.  These  men  were  phe- 
nomenal successes  as  salvage  merchandise  dealers, 
starting  at  almost  the  pushcart  level,  and  they  had 
worked  themselves  uj)  to  be  one  of  the  most  suc- 
cessful clients  or  customers  the  bank  had ;  but  going 
into  this  venture  they  went  into  waters  about  which 
they  knew  very  little.  [556] 

Q.  From  the  bank's  files  here  I  show  you  a  mem- 
orandum dated  April  15,  1942,  bearing  the  initials 
at  the  end  of  AWG,  and  purporting  to  be  a  report 
on  a  conference  with  Mr.  Sam  Schnitzer  and  Morris 
Schnitzer  and  Mr.  Groth,  I  will  ask  you  to  ex- 
amine that  memorandum,  if  you  will,  please  (hands 
document  to  witness)  1 

A.     Well,  I  have  given  it  a  quick  glance. 

Q.     Does  that  refresh  your  recollection  at  all? 

A.     In  a  general  w^a}^ 

Q.  As  to  any  application  for  a  loan  by  these 
stockholders  in  comiection  with  the  Oregon  Eolling 
MilH 

A.  Yes;  the  loan  would  come  to  them  as  individ- 
ual partners ;  what  they  did  with  the  money  we  had 
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an  interest  in ;  and  our  loan  was  based  on  the  Alaska 

Junk  Company  statement  and  their  net  worth. 

Q.  Do  3^ou  know  whether  the  application  was 
made  for  a  loan  by  Oregon  Steel? 

A.  I  couldn't  answer  that.  Mr.  Groth  will  have 
to  answer  that. 

Q.  Now  then,  after  the  organization  was  started, 
that  is,  the  Oregon  Steel,  do  you  know  whether  any 
loans  were  made  on  secured  credit? 

A.    By  the  bank? 

Q.     Yes. 

A.  We  loaned  them  upon  piles  of  scrap  metal, 
on  one  or  [557]  two  occasions,  perhaps  more. 

Q.     How  about  the  accounts  receivable? 

A.     And  on  the  accounts  receivable,  also. 

Q.  Do  you  know  anything  about  the  details  of 
this  loan,  or  those  loans,  and  the  dates,  and  that 
sort  of  thing? 

A.  No;  they  were  made  in  our  branch  down- 
stairs, and  that  branch  was  in  charge  of  Mr.  Groth. 

Mr.  Marcussen:     That  is  all,  Your  Honor. 

Cross-Examination 
By  Mr.  Jones: 

Q.  Do  you  know  whether  or  not  the  steel  mill 
is  working  today?  A.     Yes,  it  is. 

Q.  Does  it  have  an  account  with  you  people  to- 
day, the  First  National  Bank?  A.     Yes. 

Q.  I  am  calling  your  attention  to  this  document 
in  the  file,  and  I  will  ask  you  to  state  what  that  is 
(hands  document  to  witness)  ? 
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A.  This  is  a  memorandum  financial  statement 
prepared  by  the  bank's  credit  department,  based 
upon  financial  statements  submitted  to  the  bank  by 
the  Oregon  Steel  Mills. 

The  Court:     Of  what  date? 

The  Witness;  As  of  the  end  of  1946 — December 
31,  1946,  and  December  31,  1947.  [558] 

Q.  (By  Mr.  Jones) :  What  does  it  show  the 
capital  stock  of  the  steel  mill  to  be*? 

Mr.  Marcussen:  An  objection,  if  Your  Honor 
please,  on  the  ground  that  this  is  1946,  three  years 
after  the  pertinent  date. 

The  Court:     I  don't  see  the  materiality. 

Mr.  Jones:  The  materiality  is — he  is  arguing 
about  a  ratio,  a  ratio  of  assets  to  liabilities,  and  this 
definitely  shows  that  the  ratio 

The  Court:     AU  right,  I  will  admit  it. 

A.     $187,800. 

Q.  (By  Mr.  Jones)  :  Is  that  the  unissued  capi- 
tal stock? 

A.  That  is  the  outstanding  capital  for  both  years. 
It  is  identical. 

Mr.  Marcussen:  I  object  on  the  further  ground, 
it  is  alread}^  in  evidence. 

The  Court :  This  is  cross-examination  of  the  wit- 
ness. 

Q.  (By  Mr.  Jones) :  Does  the  statement  show 
whether  the  company  has  any  earned  surplus? 

A.    Yes. 

Q.  AVhat  was  the  earned  surplus  for  the  year 
1946?     A.  $379,568.  [559] 
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Q.     And  for  the  year  1947?  A.     $1,191,501. 

Mr.  Marcussen:  Just  a  minute.  Let  the  record 
show  my  objection. 

Mr.  Jones:  I  have  not  finished  my  cross-exam- 
ination. 

Q.  (By  Mr.  Jones)  :  In  your  experience  with 
Mr.  Sam  Schnitzer,  when  something  was  going 
wrong,  wasn't  it  true  that  it  was  his  nature  to  place 
the  blame  rather  indiscriminately? 

Mr.  Marcussen:  I  will  object  to  that,  if  Your 
Honor  please,  on  the  ground  that  it  calls  for  a  con- 
clusion of  the  witness. 

The  Court:     I  will  overrule  the  objection. 

The  Witness:     Shall  I  answer? 

Mr.  Jones:     Yes. 

A.    Yes. 

Q.  (By  Mr.  Jones)  :  Whether  or  not  Morris 
Schnitzer  was  at  fault  or  not,  if  Sam  Schnitzer  hap- 
pened to  be  irritated  at  the  time,  it  would  be  like 
him  to  place  some  blame  on  Morris? 

Mr.  Marcussen:  I  will  object  to  that  as  not  com- 
petent. 

The  Court:  Let  us  not  go  into  the  details.  I 
will  sustain  the  objection  to  that. 

The  Witness :     May  I  make  a  statement  ? 

Q.     (By  Mr.  Jones) :     Yes.  [560] 

A.  Mr.  Schnitzer  w^ould  blame  everybody  but 
himself. 

Q.  Referring  again  to  the  balance  sheet  which 
you  had  in  your  hands  a  moment  ago,  that  was 
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submitted  to  you  by  the  Oregon  Steel  Rolling  Mill 
for  3^our  credit  files,  what  are  the  total  liabilities 
as  shown  for  1946  and  1947? 

A.     Current  liabilities? 

Q.     No;  the  total. 

A.     Here  is  a  total  of  $1,248,450  for  1946. 

Q.     And  for  1947?  A.     $1,192,379. 

Q.  That  is  indicated  on  the  statement  as  the 
total  debts?  A.     Right. 

Q.  That,  of  course,  does  not  include  the  liability 
for  either  stock  or  earned  surplus?  A.     No. 

Q.     Are  you  acting  as  bankers  for  this  firm? 

A.     The  rolling  mills  ? 

Q.     Yes.  A.    Yes. 

Q.     Are  they  operating  successfully? 

A.     Yes. 

Q.  You  have  no  information  of  your  own  as  to 
whether  any  of  the  charges  made  by  Mr.  Sam 
Schnitzer  against  any  of  the  [561]  acts  of  Morris 
Schnitzer  were  true  or  false,  did  you? 

A.     No,  sir. 

Mr.  Jones:     That  is  all.     Thank  you  very  much. 

The  Court:     Are  there  any  further  questions? 

Mr.  Marcussen:     Yes,  Your  Honor. 

Redirect  Examination 
By  Mr.  Marcussen: 

Q.  I  hand  you  file  there,  and  call  your  atten- 
tion to  the  balance  sheet  concerning  which  you  have 
testified  on  cross-examination,  and  I  will  ask  you 
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whether  it  is  true,  as  counsel  stated,  there  is  any 

item  there  identifiable  as  earned  surplus "? 

A.  It  is  designated  solely  as  "surplus,"  but  the 
difference  between  the  surplus  of  12/31/46  and 
12/31/47  was  earned  surplus  as  between  those  two 
years. 

Q.  Doesn't  it  show  a  figure  for  surplus  at  the 
end  of  1946  as  compared  with  1947 — strike  that. 
Doesn't  it  show  about  $379,000  for  the  year  end  in 
1947,  and  about  $248,000  for  the  year  1946? 

A.     You  have  missed  the  $1,000,000. 

Q.  From  what  you  know  about  surplus  accounts, 
and  so  forth,  is  there  any  other  way  that  could 
be  increased  besides  by  earnings  to  the  corporation? 

A.  It  could  be  contributed  by  stockholders  or 
anyone  else  who  wanted  to  put  money  into  it;  but 
they  would  be  contributing  [562]  money  and  getting 
nothing  for  it. 

Q.  If  a  stockholder  did  it,  it  would  increase  the 
value  of  the  shares'? 

A.  Yes ;  it  would  be  an  increase  in  the  net  value 
of  his  shares.     That  is  what  you  mean? 

Q.    Yes. 
-     A.     But  on  his  books  he  would  have  an  increased 
investment  in  the  business. 

Q.  Precisely.  Do  you  know  whether  this  item 
of  surplus  included  any  items  of  paid-in  surplus? 

A.     By  the  stockholders? 

Q.    Yes.  A.     No,  it  does  not. 
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Q.  Or  paid  in  surplus  by  tbe  stockbolders  or 
resulting  from  any  otber  means'?  A.     No. 

Mr.  Marcussen:     Tbat  is  all. 

Recross-Examination 
By  Mr.  Jones: 

Q.  Your  answer  to  tbe  last  question  means  tbat 
it  does  not  represent  any  contributions,  but  repre- 
sents earnings  of  tbe  company? 

A.  It  is  tbe  result  of  tbe  earnings  of  tbe  com- 
pany. [563] 

Redirect  Examination 
By  Mr.  Marcussen: 

Q.  Do  you  mean  by  tbat,  tbat  you  know  tbe  in- 
crease in  tbe  years  from  1946  to  1947  represents 
an  increase  in  tbe  accounts  due  solely  to  earnings? 

A.     Tbat  is  rigbt. 

Q.  You  don't  know  wbat  tbe  $379,000  was  com- 
posed of  as  it  stood  at  tbe  end  of  tbe  year  1946? 

A.     Tbat  is  capital  stock? 

Q.  You  don't  know  w^betber  tbat  surplus  came 
from  earnings  or  wbat?  You  don't  know  wbere  tbat 
surplus  came  from? 

A.  I  couldn't  answer  tbat  witbout  seeing  a  state- 
ment for  tbe  year  abead. 

"  Tbe    Court :     Does    counsel    for    tbe    Petitioner 
want  to  ask  any  more  questions? 

Mr.  Jones :     No ;  tbank  you. 

Tbe  Court :     All  rigbt.    You  are  excused. 

(Witness  excused.) 
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Mr.  Marcussen:     I  will  call  Mr.  Groth. 

The  Court:  Is  this  another  one  of  the  Respond- 
ent witnesses? 

Mr.  Marcussen:     Yes. 

The  Court:  And  this  is  by  permission  of 
counsel  ? 

Mr.  Jones :     That  is  right. 

Whereupon, 

ARNOLD  W.  GROTH 

called  as  a  witness  by  and  on  behalf  of  the  Respond- 
ent, [564]  having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Marcussen: 

Q.     Will  you  please  state  your  name'? 

A.     Arnold  W.  Groth. 

Q.     What  is  your  business  or  profession? 

A.  Vice  President  of  the  First  National  Bank 
of  Portland;  prior  to  Februry,  I  was  manager  of 
the  main  branch,  also  Vice  President. 

The  Court:     Prior  to  February  of  what  year. 

The  Witness:     This  year,  sir. 

Q.  (By  Mr.  Marcussen) :  Now,  how  long  were 
you  in  the  main  branch  of  the  bank? 

A.  I  have  been  connected  with  the  bank  since 
1921;  and  I  have  been  connected  with  the  main 
branch  practically  all  of  that  time.  That  will  need 
a  little  explanation.  After  1927  we  had  a  sort  of 
redesignation  of  the  departments,  and  at  that  time 
I  became  assistant  manager  of  the  main  branch,  and 
then  was  later  made  manager  of  the  main  branch. 
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Q.  When  did  you  become  manager  of  the  main 
branch?  A.    About  ten  years  ago. 

Q.  As  manager  of  the  main  branch,  will  you 
state  in  a  general  way  what  your  duties  [565]  were  ? 

A.  Well,  the  general  management  of  the  bank; 
particularly  the  responsibility  for  the  loaning  of 
its  money  in  the  main  branch. 

Q.  Can  you  state  whether  or  not  an  application 
was  made  by  Oregon  Steel — by  the  way,  when  we 
speak  of  "Oregon  Steel,"  that  is  just  short  for 
"Oregon  Electric  Steel  Rolling  Mill." 

A.     I  understand. 

Q.  Can  you  state  whether  an  application  was 
made  for  a  loan  in  the  amount  of  $400,000  by  Ore- 
gon Steel  in  connection  with  an  RFC  loan  ? 

A.  I  would  have  to  refresh  my  memory  by 
looking  at  the  files. 

The  Court:     We  will  take  a  five  minute  recess. 

(Whereupon  a  five  minute  recess  was  taken.) 

The  Court:  I  think  we  might  save  time  if  the 
witness  has  to  check  some  matters  to  refresh  his 
memory,  while  he  is  doing  that  to  resume  the  testi- 
mony by  Petitioner. 

(Witness  excused.) 

Mr.  Jones :     Mr.  Johnson,  please. 
The    Court:     The   reporter   will   note    that   Mr. 
Johnson  is  recalled  ])v  the  Petitioner. 
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Whereupon, 

J.  F.  JOHNSON 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioners, having  been  previously  sworn,  was  further 
examined  and  [566]  testified  as  follows: 

Mr.  Jones:  We  are  going  to  stipulate  into  the 
record,  subject  to  check  for  inaccuracies,  the  total 
amount  of  cash  advances  on  Exhibits  41  through 
55,  and  then  the  total  cash  repayment  by  the 
debtor  back  to  the  Alaska  Junk. 

The  Court:  41  through  55?  Are  those  Exhibits 
introduced  for  identification  purposes? 

Mr.  Jones:  They  were  just  for  identification; 
not  offered. 

The  Court:  These  cash  payments  relate  to  col- 
lateral loans  or  oth^r  loans  made  ? 

Mr.  Jones:  That's  right.  I  will  have  the  witness 
do  most  of  the  dictating  of  the  stipulation,  and  we 
will  have  it  in  here  this  afternoon. 

The  Court:     All  right,  if  that  will  save  time. 

Redirect  Examination 
By  Mr.  Jones : 

Q.     Have  you  got  the  figures  with  you  ? 

A.    Yes. 

Mr.  Jones :     That  is  all. 

(Witness  excused.) 

Mr.  Marcussen :  At  this  time  I  would  like  to  call 
Mr.  Margosian  for  further  cross-examination. 
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Whereupon, 

LEON  D.  MARGOSIAN 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  i^reviously  sworn,  was  further 
examined  and  testified  as  follows: 

Cross-Examination 

The  Court :    You  were  sworn  yesterday  ? 

The  Witness:     Yes. 
By  Mr.  Marcussen: 

Q.  Now,  Mr.  Margosian,  I  think  yesterday  you 
may  recall  that  we  discussed  the  questions  of  ad- 
vances of  stockholders  to  Oregon  Steel?  Do  you 
recall  that?  A.     Yes. 

Q.  I  don't  think  it  is  necessary  for  me  to  recall 
your  direct  testimony  or  your  croLS  examination. 
Do  you  remember  it  pretty  well  ? 

A.     The  general  substance  of  it,  sir,  yes. 

The  Court:  Without  repeating  what  was  said 
more  than  once,  let  counsel  make  the  preliminary 
statement  and  get  to  the  point,  because  we  have 
to  get  through  with  this  case  sometime  today. 

Q.  (By  Mr.  Marcussen)  :  I  asked  you  to  pro- 
duce accounting  authorities  which  you  had  referred 
to  in  the  course  of  your  direct  examination  which 
would  justify  the  practice  which  you  described  as 
good  accounting  procedure  of  listing  advances  to 
stockholders  as  a  separate  item  outside  of  current 
liabilities,  even  though  [568]  they  constitute  current 
liabilities.  Now,  I  would  like  to  ask  you  to  refer 
to  the  authorities  which  you  have  brought  with  you  ? 


452  Sam  Schnitzer  vs. 

(Testimony  of  Leon  D.  Margosian.) 

A.  I  would  like  to  make  a  correction  to  that; 
I  said  that  these  were  not  all  current  liabilities. 
I  would  like  to  refer  to  the  incidents  leading  up  to 
the  balance  sheet's  present  condition.  These  vouch- 
ers or  invoices  from  Alaska  Junk  Company  came 
to  the  Oregon  Steel  mills  in  the  same  manner  as 
all  other  vendors'  invoices;  we  processed  them  in 
exactly  the  same  way;  we  presented  them  to  the 
Reconstruction  Finance  Corporation  for  payment 
along  with  other  regular  invoices;  some  of  them 
were  approved  and  paid.  Those  that  were  not  ap- 
proved and  paid,  we  showed  in  accomits  payable. 
Now,  it  was  my  understanding  from  the  owners  of 
the  company  that  these  accounts  were  to  be  paid 
either  by  the  RFC  or  out  of  operating  profits.  I 
might  say  that  a  simple  calculation  would  show 
me  it  would  be  more  than  one  year  before  the 
entire  amount  of  the  indebtedness  was  paid  off, 
assuming  that  the  corporation  got  into  active  pro- 
duction immediately.  It  Avould  only  be  a  flight  of 
imagination  to  imagine  what  i3art  of  this  indebted- 
ness would  be  paid  during  the  next  year,  and, 
naturally,  on  account  of  that  I  could  not  put  an 
indefinite  amount  under  ''current  liabilities,"  so 
I  showed  the  entire  amount  below  the  "current 
liabilities." 

Q.     It  is  your  statement  that  yesterday  you  did 
not  [569]  characterize  them  as  current  liabilities? 

A.     They    were    current    liabilities    when    they 
came  in. 
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Q.  What  is  your  authority  for  the  statement? 
What  is  the  basis  for  the  statement  ? 

A.  I  was  instructed  by  the  owners  of  the  firm 
and  by  Mr.  Reilly,  their  deceased  accountant,  that 
after  my  entry  for  the  stock  issued  and  the  deben- 
tures had  been  placed  on  the  books,  all  other 
amounts  would  be  current  and  would  be  paid  either 
out  of  the  RFC  funds  or  operating  profits. 

Q.  Now,  I  hand  you  Exhibit  17,  and  ask  you 
whether  that  is  the  account  of  the  Alaska  Junk  on 
the  books  of  Oregon  Steel  (hands  document  to 
witness)  '^  A.     Yes,  sir. 

Q.  Is  there  anything  on  that  that  shows  that 
that  is  an  account  payable '? 

A.     Not  on  this  ledger  sheet. 

Q.     And  did  you  establish  that  ledger  ? 

A.     Yes,  I  made  it  up. 

Q.  You  did  not  indicate  on  there  at  all  that  this 
is  an  account  payable  ? 

A.     Not  on  this  ledger  sheet. 

Q.  This  is  a  copy  from  the  books  of  the  cor- 
poration itself  which  you  were  in  charge  of  at  the 
time?  A.     Yes,  sir. 

Q.  Now  then,  have  you  finished  with  the  ex- 
planation [570]  that  you  w^anted  to  make  in  re- 
sponse to  the  question  I  asked  you "? 

A.     How  is  that? 

Q.     Have  you  finished  with  the  explanation? 

A.    Yes. 

Q.     Now  then,  I  want  to  refer  to  these  authori- 
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ties  that  you  brought  here,  and  ask  you  to  point 
out  the   passages  in  them  which  approve   of  the 
practices  that  I  described  in  my  original  question 
that  I  asked  you. 

A.  The  first  situation  is  the  balance  sheet's  pres- 
ent condition  of  account. 

The  Court:     What  is  that  from ? 

The  Witness:  From  "Auditing  Theory  and 
Practice ' '  by  Robert  H.  Montgomery. 

The  Court:     What  page  are  you  reading  from? 

The  Witness:     294. 

Mr.  Jones :     What  edition  % 

The  Witness :  1940.  The  heading  of  this  chapter 
is  "Balance  Sheet  Present  Condition  of  Accounts 
Payable. ' ' 

Q.  (By  Mr.  Marcussen)  :  Is  that  the  heading 
of  the  chapter,  or  simply  a  subheading  to  the 
heading  ? 

A.  A  subheading.  The  second  paragraph  of  this 
heading  is  as  follows:  "The  term  'notes  payable' 
may  be  used  as  a  general  caption  under  which  may 
be  listed  separately  items  [571]  such  as  trade  in- 
debtedness,  advances  to  officers,  dealers'  deposits, 
etc.  Amounts  payable  to  affiliated  companies  should 
be  stated  separately." 

The  Court :     Is  that  in  quote  ? 

The  Witness:     Yes.  Now,  my  second  quotation — 

The  Court :     From  what  page  % 

The  Witness :  Page  286  of  the  same  volume.  The 
heading  of  the  subheading  is  "Current  Liabilities — 
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Definition  and  Classification."  "Obligations,  the 
maturity  of  which  will  not  extend  beyond  one  year 
from  the  date  of  the  balance  sheet  are  current  lia- 
bilities." Now,  manifestly,  under  this  definition  I 
could  not  place  this  particular  account  under  *^  cur- 
rent liabilities. ' ' 

Q.  (By  Mr.  Marcussen)  :  Could  you  describe  it 
as  a  current  liability  yesterday  ? 

A.    At  the  time  it  came  into  the  office,  yes. 

Q.  You  described  it  here  in  court,  referring  to 
the  items  of  advances  to  stockholders  on  the  balance 
sheet  Petitioner's  19,  being  the  balance  sheet  dated 
October  31,  1941,  for  Oregon  Steel — you  stated  the 
item  there  appearing  as  "advances  from  stockliold- 
ers"  in  the  amount  of  some  $450,000,  as  a  current 
liability. 

A.    I  should  have  made  the  qualification. 

Q.  They  were  not  current  liabilities,  were  they, 
then  ^?  [572] 

A.  As  I  say,  the  nature  of  these  liabilities 
changed  in  my  opinion,  after  they  came  into  the 
office,  and  the  payment  of  them  was  refused  by 
the  RFC. 

Q.  Referring  to  page  286.  Was  that  the  second 
quotation  that  you  made  from  this  book  ? 

A.    Yes. 

Q.  Did  you  read  the  preceding  part  of  that 
chapter  *?  A.     Yes. 

Q.  I  call  your  attention  to  the  first  page.  I  call 
your  attention  to  the  first  page  of  the  chapter  which 
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is  entitled  "Current  Liabilities,"  Chapter  15,  and 
ask  you  whether  you  read  that  and  up  through  to 
the  next  page  about  which  you  testified,  page  286 
(hands  document  to  witness)  ?  A.    Yes. 

Q.  Now,  so  that  the  record  may  be  clear  and 
your  Honor  will  understand  what  I  am  interrogat- 
ing the  witness  about,  I  would  like  to  read,  "Be- 
cause most  liabilities  are  fixed  and  definite  in 
amount,  opinion  does  not  play  such  an  important 
part  in  the  determination  of  the  amounts  at  which 
liabilities  should  be  stated.  The  accounts  receivable 
believed  to  be  good  may  be  paid,  but  the  entire 
amoimt  of  the  accounts  payable  in  a  going  business 
must  be  paid  m  full.  The  chief  difficulty  regarding 
direct  liabilities  frequently  lies  in  the  ascertain- 
ment of  their  existence  rather  than  in  the  deter- 
mination of  their  exact  amount."  [273] 

And  then  a  heading  "Distinction  Between  Lia- 
bilities and  Capital."  "Generally  speaking,  three 
classes  of  items  are  found  on  the  credit  or  right 
hand  side  of  the  balance  sheet:  (1)  liabilities;  (2) 
capital;  and  (3)  items  which,  in  whole  or  in  part 
are  liabilities  or  capital,  according  to  the  circum- 
stances. Examples  of  credit  balances  which  nor- 
mally would  appear  as  liabilities  but  which  under 
certain  conditions  are  analogous  to  capital  are  the 
following:  debts  to  stockholders  which  may  be  spe- 
cifically subordinated  to  the  claims  of  all  other 
creditors  and  securities  which  appear  on  their  face 
to  he  debts  and  which  are  so  restricted  in  legal 
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remedies,  that  the  holders  thereof,  in  case  of  bank- 
ruptcy of  the  issuing  corporation  may  rank  with 
the  stockholders  rather  than  the  creditors.  The  de- 
scription which  appears  on  a  balance  sheet  as  to 
securities  such  as  are  referred  to,  might  read: 
'twenty-year  five  per  cent  debentures  due  August  1, 
1950,  subordinate  in  every  respect  in  event  of 
liquidation  to  claims  of  other  creditors.'  Assess- 
ments paid  by  stockholders,  although  carried  on  the 
corporation's  books  as  loans  payable  may  be  held 
to  be  capital  if  the  facts  disprove  the  entires  on 
the  books." 

Did  you  have  that  passage  in  mind  when  you  tes- 
tified yesterday?  A.     Naturally  not. 

Q.     You  did  not?  A.     No,  sir.  [574] 

Q.  If  there  is  any  conflict  between  that  state- 
ment in  the  book  and  your  testimony  of  yesterday, 
as  an  accountant,  Mr.  Margosian,  would  you  have 
any  comment  to  make  upon  it  ? 

A.  Would  you  repeat  that  question  again, 
please  ? 

•   Mr.  Marcussen :     Will  you  read  the  question,  Mr. 
Eeporter  ? 

(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.     Will  you  please  explain  that  a  little  further  ? 

Q.  (By  Mr.  Marcussen)  :  Yes,  I  will  restate 
the  question.  As  between  the  statement  and  your 
testimony,  is  there  any  conflict  between  what  you 
said  and  what  is  stated  in  the  book  ? 
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A.  Sir,  at  the  time  I  was  making  these  entries, 
I  was  acting  as  accountant  for  the  Oregon  Steel. 
I  was  making  the  entries  in  good  faith  based  on 
the  knowledge  which  I  had  at  the  time  and  the  in- 
formation which  I  received  from  the  owners. 

Q.  Let  it  be  understood,  Mr.  Margosian,  there 
isn't  any  question  of  your  good  faith  now,  but  I 
am  just  directing  your  attention  to  what  appears, 
to  me  at  least,  to  be  an  inconsistency  in  the  state- 
ment which  I  read  from  the  authority  which  you 
have  produced,  and  the  testimony  which  you  gave 
yesterday.  Now,  if  there  is  any  inconsistency,  who 
do  you  say  should  be  coiTect  ? 

A.  Under  the  circumstances  which  prevailed  at 
the  [575]  time,  at  the  time  I  made  the  entries,  the 
assignments  I  made  of  the  items  was,  in  my  opinion, 
correct. 

Q.  Do  you  think  it  is  correct  in  the  light  of  the 
statement  which  is  read  from  the  authority  ? 

A.  According  to  the  conditions  which  I  under- 
stood at  the  time,  they  are  correct. 

Mr.  Marcussen:  I  think  the  record  speaks  for 
itself.  I  have  no  further  cross-examination,  except 
that  I  wish  to  further  identify  this  volume  by  stat- 
ing to  your  Honor  that  this  is  ''Auditing  Theory 
and  Practice"  by  Montgomery,  Sixth  Edition,  Ron- 
ald Press  Company  of  New  York,  and  apparently 
it  is  the  second  printing  in  December,  1940. 

The  Court:     Is  that  all? 

Mr.  Marcussen:     Yes. 
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Mr.  Jones:  The  witness  says  lie  has  one  other 
thing  that  he  wants  to  bring  before  the  court  with 
respect  to  his  authority. 

The  Witness:  This  bulletin  is  entitled  ''Exami- 
nation of  Financial  Statements  by  Independent 
Public  Accountants."  It  was  issued  in  January, 
1936,  by  the  American  Institute  of  Accountants. 

Q.     (By  Mr.  Marcussen)  :    What  is  the  name? 

A.  "Examination  of  Financial  Statements  by 
Indei^endent  Public  Accountants. ' '  [576] 

The  Court:     Who  is  the  author  of  the  book? 

The  Witness :  It  is  a  bulletin  prepared  and  pub- 
lished by  the  American  Institute  of  Accountants. 

The  Court:     What  date? 

The  Witness :     January,  1936. 

The  Court:  You  want  to  read  something  from 
that? 

The  Witness:  Just  one  excerpt.  On  page  24, 
under  the  title  of  "Accounts  Payable,"  and  sub- 
heading No.  5:  "Liabilities  to  affiliated  companies 
and  advances  by  stockholders,  directors,  officers  and 
employees,  if  material  in  amount  should  be  shown 
separately  on  the  balance  sheet. ' ' 

The  Court:     Does  that  complete  the  reading? 

The  Witness:     Yes. 

Q.  (By  Mr.  Marcussen)  :  Is  there  anything  in 
this  book 

The  Court :  You  mean  the  document  from  which 
he  has  just  quoted? 

Mr.  Marcussen:    Yes. 
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Q.  (By  Mr.  Marcussen)  :  — which  justifies  the 
practice  of  stating  those  advances  outside  of  the 
caption  of  "current  liabilities,"  if,  as  a  matter  of 
fact,  they  actually  consist  of  current  liabilities? 

A.     I  explained  that. 

Q.     I  just  want  you  to  answer  the  question.  [577] 

The  Court :     Just  give  your  answer. 

Q.  (By  Mr.  Marcussen)  :  What  is  your  answer 
to  that  question  ?  I  have  permitted  you  to  give  every 
explanation  you  desire,  but  I  don't  think  you  have 
answered  that  question. 

A.     Will  you  read  the  question,  please  ? 

Mr.  Marcussen:  Will  you  repeat  the  question, 
Mr.  Reporter?  I  believe  it  was  stated  in  two 
sections. 

(Whereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  follows:  "Is 
there  anything  in  the  book  which  justifies  the 
practice  of  stating  those  advances  outside  of 
the  caption  of  'current  liabilities,'  if,  as  a  mat- 
ter of  fact,  they  actually  consist  of  current 
liabilities?") 

Q.  (By  Mr.  Marcussen) :  You  can  answer  yes 
or  no  to  that  question. 

A.     Not  in  that  particular  booklet. 

Q.     Is  there  in  any  particular  booklet  ? 

A.     By  the  same  organization  ? 

The  Court:  The  Court  is  not  going  to  tolerate 
any  more  questions  about  any  more  books. 
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Mr.  Marcussen :     Very  well. 

The  Court :     The  witness  is  excused. 

(Witness  excused.) 

Mr.  Marcussen:  We  have  a  stipulation  which  I 
think  will  save  time,  if  you  will  give  us  a  few 
moments?  [578] 

The  Court:  All  right.  We  will  take  a  short 
recess. 

(Whereupon  a  short  recess  was  taken.) 

Mr.  Jones:  I  will  call  Mr.  Johnson  back  to  the 
stand. 

Whereupon, 

J.  F.  JOHNSON 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  sworn,  was  further 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Jones : 

Q.  I  am  handing  you  Exhibit  41  for  identifica- 
tion, Mr.  Johnson,  and  as  a  preliminary  question, 
I  will  hand  you  all  the  Exhibits  41  to  55  inclusive, 
and  ask  you  if  you  have  calculated  all  the  cash 
advances  made  by  Alaska  Junk  Company  to  all  the 
persons  named  on  these  accounts,  Exliibits  44  to 
55— 41  to  55  *?  A.     I  have. 

Q.  Have  you  also  ran  a  debit  on  all  the  cash 
payments  on  these  accounts,  or  the  cash  collections  ? 

A.    Yes. 
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Q.  Or  the  cash  collections  which  have  been  made 
by  the  Alaska  Junk  Company  from  the  persons 
named  as  debtors  in  the  accounts  % 

A.  That  is  right;  cash  collected  by  the  Alaska 
Junk  [579]  Company. 

Q.  Have  you  got  the  total  of  all  those  with  you 
here"?  A.    Yes. 

Q.  Will  you  refer  to  your  notes  from  the  Na- 
tional Machinery  account? 

A.  The  National  Machinery  Company,  cash  ad- 
vances $1732.31. 

Q.  How  much  repayment  was  there  to  the 
Alaska  Junk  Company  from  the  National  Ma- 
chinery Company? 

A.     Cash  collections,  $47,099.55. 

Q.  Take  Exhibit  42  for  identification,  Central 
Supply;  how  much  money  was  advanced  by 
Alaska?  A.     $15,500. 

Q.  All  right.  During  the  period  shown  by  this 
account  No.  42,  or  Exhibit  42,  how  much  in  cash 
was  repaid?  A.     $104,968.27. 

Q.     That  is,  repaid  by  Central  Supply  to  Alaska  ? 

A.     That  is  correct. 

Q.  Take  Exhibit  43,  Schnitzer  Steel  Products 
Company.  How  much  cash  was  advanced  by  Alaska 
Junk  Company  to  the  Schnitzer  Steel  Products? 

A.     $119,020.99. 

Q.  And  how  much  cash  was  paid  to  Schnitzer 
Steel  Products — by  Schnitzer  Steel  Products  to 
Alaska  Junk  Company?  A.     $17,517.37.  [580] 
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Q.  Take  the  Carlton  and  Coast  venture,  Peti- 
tioner's 44  for  identification.  How  much  money 
does  that  account  show  the  Alaska  Junk  Company 
advanced  to  Carlton  and  Coast?  A.     $27,525. 

Q.  And  how  much  does  the  accfount  show  that 
Carlton  and  Coast  repaid  Alaska  Junk  ? 

A.     $134,649.94. 

Q.  Take  Petitioner's  45  for  identification,  which 
is  the  Marshfield  Bargain  House  account.  How 
much  does  the  account  show  that  the  Alaska  Junk 
advanced  to  the  Bargain  House  in  cash  ? 

A.     $4500. 

Q.  How  much  does  the  account  show  the  Bar- 
gain House  repaid  to  Alaska  Junk  ? 

A.     $6289.44. 

Q.  Let  us  take  the  Vaughn  Motor  Works,  Ex- 
hibit 46  for  identification.  How  much  does  the  ac- 
count show  the  Alaska  Junk  advanced  *? 

A.     $2225. 

Q.  How  much  does  it  show  the  Vaughn  Motor 
Works  repaid  Alaska  Junk?  A.     $746.34. 

Q.  Take  Exhibit  47  for  identification,  Industrial 
Air  Products  Company.  How  much  does  the  ac- 
count show  that  Alaska  Junk  advanced  to  Indus- 
trial Air  Products?  [581]  A.     $94,427.03 

Q.  How  much  does  the  account  show  the  Indus- 
trial Air  Products  repaid  to  Alaska  ? 

A.     $35,430.70. 

Q.     Take  Exhibit  48,  M.  Turn,  how  much  does 
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Exhibit  48  for  identification  show  that  the  Alaska 

advanced  to  M.  Turn?  A.     |1600. 

Q.  How  much  does  the  account  show  was 
repaid?  A.    $300.10. 

Q.  Take  "Cash  Advances  on  Scrap"  General 
Accounts,  Petitioner's  49  for  identification.  What 
does  it  show  the  total  of  the  cash  advances  by  the 
Alaska  Junk  to  the  various  people  named  on  that 
accounts  totals?  A.     $1971.08. 

Q.     Does  it  show  any  cash  repayments  ? 

A.    Yes,  sir. 

Q.     What  is  the  amount?  A.     $1457.84 

Q.  Take  Exhibit  50,  Munce  and  Pedrante,  Peti- 
tioner's Exhibit  50.  Did  the  Alaska  Junk  advance 
any  amounts  to  Munce  and  Pedrante  during  the 
period  covered  by  the  accoimt?  A.     Yes. 

Q.     How  much?  A.     $4479.63. 

Q.  How  much  did  it  receive  back  from  Munce 
and  Pedrante  [582]  in  cash  payments  ? 

A.    $2148.51. 

Q.  Take  Emil  Nyberg,  Petitioner's  51  for  iden- 
tification. How  much  does  this  account  show  the 
Alaska  Junk  Company  advanced  Emil  Nyberg? 

A.     12750. 

Q.  Does  it  show  any  cash  repayments  by  Nyberg 
to  Alaska? 

A.     May  I  see  the  ledger  sheet  (indicating)  ? 

Q.     All  right.   (Hands  document  to  witness.) 

A.     None. 

Q.     Take  the  case  of  R.  Pedrante,  Petitioner's 
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52.  How  much  does  that  account  show  over  the 
period  covered  by  it,  that  Alaska  advanced  in  cash 
toR.  Pedrante?  A.     $1510. 

Q.  How  much  did  R.  Pedrante  pay  in  cash  back 
to  Alaska?  A.     $1834.61. 

Q.  Take  the  Medford  Bargain  House,  Petition- 
er's 53  for  identification.  What  cash  advances  are 
shown  by  the  Alaska  Junk  Company  to  that 
account?  A.     $8000. 

Q.  Does  it  show  any  payments  back  to  Alaska 
in  cash?  A.     Yes. 

Q.     How  much?  A.    $11,182.36. 

Q.  Let  us  take  the  Steel  Tank  and  Pipe  Com- 
pany, special  [583]  account.  How  much  cash  ad- 
vance— that  is  Petitioner's  54 — how  much  cash  was 
advance  to  this  company  as  shown  by  that  account 
by  Alaska  Junk  to  the  Steel  Tank  and  Pipe  Com- 
pany? A.     $1000. 

Q.     Does  it  show  any  payments  back? 

A.     May  I  see  the  ledger  card  ? 

Q.    Yes.    (Hands  document  to  witness.) 

A.     None  in  cash. 

Q.  Take  Exhibit  55  for  identification.  That  is 
the  account  of  the  Alaska  Junk  Company  with 
Plumbing  and  Heating  Sales  Company.  What  does 
the  account  show  as  cash  advances  from  Alaska  to 
to  the  Plumbing  and  Heating  Sales  Company? 

A.    $1050. 

Q.     Does    it    show    any    cash    payments    from 


466  Sam  Schnitzer  vs. 

(Testimony  of  J.  F.  Johnson.) 

Plumbing  and  Heating  Sales  Company  to  Alaska? 

A.     $35,294.82. 

Q.  Are  all  the  debits  and  credits  I  have  men- 
tioned in  cash  ? 

A.     Cash  debits  and  cash  collections. 

Q.  We  are  not  talking  about  any  merchandise 
in  these  figures'?  A.     That's  right. 

Mr.  Jones :     You  may  cross-examine. 

Mr.  Marcussen :  If  the  Court  please,  counsel  has 
just  offered  testimony  concerning  cash  totals  of  all 
these  [584]  accounts  which  were  marked  for  iden- 
tification yesterday.  Now,  there  were  two  or  three 
of  these  concerning  which  he  did  not  ask  for 
testimony. 

Mr.  Jones:     Two. 

Mr.  Marcussen:  I  don't  know.  It  was  either  two 
or  three.  Counsel  says  it  is  two.  AVith  respect  to 
those,  the  Respondent  objects  to  those 

The  Court:  There  was  one  that  I  remember 
which  was  not  permitted  because  it  was  too  remote. 
That  will,  of  course,  be  excluded. 

Mr.  Marcussen:  I  will  ask  that  they  be  stricken 
from  the  record. 

The  Court:     The  testimony  will  be  stricken. 

Mr.  Marcussen:  I  am  reluctant  to  have  it  in 
evidence  at  all. 

The  Court :  My  purpose  in  having  the  testimony 
was  to  cut  the  record  short,  and  still  have  the  per- 
tinent facts. 

Mr.  Marcussen :  May  we  discuss  this  off  the  rec- 
ord a  moment  ? 
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The  Court:     Yes. 

(Discussion  off  the  record.) 

Mr.  Marcussen :  The  witness  testified  from  sum- 
maries that  he  prepared;  and  may  it  also  be  un- 
derstood that  we  may  have  a  copy  of  the  summary, 
and  I  would  like  to  offer  these  in  evidence.  [585] 

Mr.  Jones:  These  are  working  papers;  they 
have  nothing  to  do  with  it.  You  can  offer  those  in 
evidence  if  you  want  to. 

The  Court :     What  is  that  that  you  are  offering  ? 

Mr.  Jones:  Those  and  the  working  sheets,  and 
the  adding  machine  tape. 

Mr.  Marcussen:  I  would  like  to  offer  them  in 
evidence. 

The  Court :     That  would  be  what  ? 

Mr.  Marcussen:  Respondent's  DD,  this  yellow 
sheet,  and  EE  for  the  adding  machine  tape  for  the 
sole  i)urpose  of  enabling  the  Respondent  to  check 
the  accuracy  of  these  statements. 

The  Court :     Very  well. 

(The  documents  referred  to  were  marked  and 
received  in  evidence  as  Respondent's  Exhibits 
DD,  and  EE,  respectively.) 

The  Court :     Is  there  anything  further  ? 

Mr.  Jones :     That  is  all. 

The  Court :    You  may  stand  aside. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
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Mr.  Jones:  That  is  the  last  witness  for  the 
Petitioner. 

The  Court:  Does  the  Petitioner  have  any  fur- 
ther testimony?  [586] 

Mr.  Jones:  That  concludes  our  case.  But  I 
would  like  to  say  at  this  point  that  Mr.  MacNaugh- 
ton  appeared  as  a  witness  out  of  order  for  the 
Respondent. 

The  Court:     I  think  that  is  shown. 

Mr.  Marcussen :    Yes,  I  think  so. 

The  Court:     Is  Respondent  ready  to  proceed? 

Mr.  Marcussen:     Yes. 

The  Court :     Very  well,  call  your  first  witness. 

Whereupon, 

ARNOLD  W.  GROTH 

recalled  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, having  been  previously  sworn,  was  fur- 
ther examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Marcussen: 

Q.  Mr.  Groth,  do  you  remember  the  question 
that  I  asked  you  a  little  while  ago  when  you  were 
on  the  stand? 

A.     No,  I  don't  recall  it  definitely. 

Q.     Would  you  like  to  have  it  read  back  to  you? 

A.    Yes. 

Mr.  Marcussen:  Do  you  think  you  will  be  able 
to  find  it  in  your  notes,  Mr.  Reporter?  If  so,  I 
would  like  to  have  it  read  back. 
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(Whereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  follows:  "Can 
you  state  whether  an  application  was  made  for 
a  loan  in  the  amount  of  $400,000  by  Oregon 
Steel  in  connection  with  an  RFC  loan?") 

Q.     (By  Mr.  Marcussen) :     Can  you  answer  that? 

A.  I  have  a  hazy  recollection  of  that  conver- 
sation which  happened  over  six  years  ago. 

The  Court:     Speak  louder. 

The  Witness:  As  I  say,  I  have  a  hazy  recollec- 
tion of  that  conversation.  It  happened  over  six 
years  ago.  But  the  file  indicated  that  I  did  discuss 
that  matter  with  the  Legal  Department. 

The  Court:     Legal  Department  of  the  Bank? 

The  Witness:  Of  our  Bank,  because  that  is  fol- 
lowed up  by  letters  by  our  Mr.  Zollinger  to  the 
RFC  and  to  Mr.  Morris  Schnitzer.  I  might  say 
that  the  application  did  not  come  before  the  Loan 
Committee  evidently  because  it  didn't  have  suf- 
ficient merit  to  bring  it  before  the  Loan  Commit- 
tee. 

Q.  (By  Mr.  Marcussen)  :  Now,  have  you  re- 
ferred to  this  memorandum,  Mr.  Groth? 

A.    Yes. 

Q.  Do  you  recall  what  representations  were 
made  by  Morris  Schnitzer  and  Sam  Schnitzer  with 
reference  to  the  application  for  a  loan? 

A.  They  gave  certain  information  which  was  re- 
tained in  the  file. 
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Q.     Can  you  tell  us  what  it  was'?  [588] 

A.  Whatever  I  wTote  up,  that  would  be  it.  I 
have  read  it.  The  note  is  that  they  needed  a  $400,- 
000  bank  loan,  and  the  statement  was  made  that 
they  w^ere  putting  in  certain  money  themselves  and 
had  made  application  to  the  RFC. 

Q.  Can  you  go  ahead  and  state  any  more  about 
it  than  you  already  have? 

A.     I  think  that  is  about  all. 

Q.     Is  that  all  you  can  remember? 

A.    Yes. 

Q.  Was  this  memorandum  of  April  15,  1942,  in 
the  bank  files'?  A.    Yes. 

Q.     Was  that  prepared  by  you?  A.     Yes. 

Q.  On  the  basis  of  that  conference,  with  the 
Schnitzers,  Morris  and  Sam,  you  made  this  memo- 
randum ? 

A.  That  is  our  policy;  any  important  conversa- 
tion we  write  up  as  soon  thereafter  as  possible. 

Q.  So  far  as  you  can  recall  at  the  time,  this 
memorandum  is  what  was  dictated  by  you? 

A.    Yes. 

Q.  And  was  it  your  correct  recollection  of  that 
conference  with  them? 

A.  Yes;  I  would  write  it  up  as  nearly  correct 
as  possible.  [589] 

Mr.  Marcussen :  If  your  Honor  please,  the  mem- 
orandum goes  into  considerable  detail,  and  the  wit- 
ness says  he  does  not  recall  it,  that  is,  does  not  re- 
call at  all.    I  would  like  to  olfer  it  in  evidence  be- 
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cause  he  says  it  was  correct  at  the  time  it  was 

written  up. 

Mr.  Jones:  We  object  to  it.  We  have  no  ob- 
jection to  his  refreshing  his  memory  from  it. 

The  Court:  Let  him  see  if  he  can  refresh  his 
memory  ? 

Mr.  Marcussen :  He  has  just  gone  over  the  mem- 
orandum at  great  length,  and  states  that  he  is  un- 
able to  refresh  his  recollection  any  further. 

The  Court:  You  cannot  impeach  your  own  wit- 
ness. 

Mr.  Marcussen:  I  am  not  impeaching  my  wit- 
ness, but  I'm  certain  in  a  situation  of  this  kind, 
if  the  document  does  not  refresh  his  recollection, 
the  document  is  permissible  to  provide  a  founda- 
tion,— I  mean,  is  permissible  provided  a  founda- 
tion is  made  to  show  that  it  was  entered  into  at 
the  time,  and  it  was  written  down  at  the  time  in 
the  due  course  of  business,  and  that  it  was  made 
by  the  witness  who  was  there  at  the  time. 

The  Court:  Do  you  remember  the  fact  that  you 
made  the  document? 

The  Witness:     I  remember  that,  sir. 

The  Court:  Do  you  know  whether  the  docu- 
ment now  [590]  contains  exactly  what  was  said  at 
the  time  by  the  parties'? 

The  Witness:  It  contains  exactly,  as  nearly  as 
possible  as  I  was  able  to  put  it  on  paper. 

The  Court:  How  soon  after  it  was  said  was  it 
put  on  pajoer? 
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The  Witness:     I  cannot  say;  it  all  depends  on    . 
the  time  we  had  in  the  bank.    It  is  our  policy  to 
take  care   of  the  bank  customers,   and  memoran- 
dums such  as  that  are  written  up  at  the  first  op- 
portunity that  we  have  to  do  so. 

The  Court:     When  would  that  ordinarily  be? 

The  Witness :  I  would  say  within  24  hours  of  the 
conversation. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Jones:     May  I  save  an  exception? 

The  Court:     You  may  have  an  exception,  yes. 

Mr.  Marcussen:  I  offer  that  as  Respondent's 
Exhibit  next  in  order. 

The  Clerk:     Respondent's  FF.  ^ 

The  Court:  It  will  be  received  as  Respondent's 
FF. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
FF.)  - 

Mr.  Marcussen:  And  with  respect  to  this  or 
any  other  document  which  may  be  referred  to  from 
the  file,  I  would  like  to  have  the  privilege  of  sub- 
mitting a  photostatic  copy. 

The  Court:  That  permission  has  been  granted 
many  [591]  times,  for  the  past,  present  and  future. 
Are  there  any  further  questions  of  this  witness? 

Mr.  Marcussen:  Yes;  I  have  another  document 
here. 

Q.  (By  Mr.  Marcussen) :  Who  consulted  you 
about  loans  from  time  to  time  in  the  early  part 
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of  1941  or  1942  with  respect  to  a  loan  either  di- 
rectly to  ■  Oregon  Steel  or  to  its  stockholders  for 
the  purpose  of  advancement  to  Oregon  Steel? 

A.  It  might  be  either  Morris  Schnitzer,  Sam- 
uel Schnitzer  or  Harry  Wolf. 

Q.  Did  you  have  conferences  with  them  from 
time  to  time?  A.     Oh,  yes. 

Q.  Do  you  recall,  on  the  basis  of  the  confer- 
ences, what  the  representations  were  that  were 
made  to  you  concerning  the  proposed  authorization 
of  capital  stock? 

The  Court:     By  Oregon  Steel,  you  mean? 

Mr.  Marcussen:     Yes. 

The  Court:  The  authorized  capital  of  Oregon 
Steel? 

Mr.  Marcussen:  Authorized  capital  or  issued 
captial  of   Oregon   Steel. 

A.     That  was  discussed  from  time  to  time. 

Q.  (By  Mr.  Marcussen)  :  Do  you  recall  what 
statements  were  made  to  you? 

A.    What  dates?  [592] 

Q.  At  any  time  during  this  period  in  1941  and 
1942? 

A.  Yes,  there  were  various  conferences.  The 
situation  moved  along;  it  started  out  with  a  cer- 
tain amount  of  capital  which  was  added  to  from 
time  to  time.  The  credit  reports  which  we  wrote 
up  for  our  own  records  which  had  the  api3roval 
of  our  Loan  Committee  would  indicate  such  con- 
versations as  we  had  in  connection  with  the  loan 
application. 
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Q.     Do  you  remember  any  specific  figure? 

A.     No,  I  don't  remember. 

Q.  Would  you  get  the  letter  that  you  wrote  un- 
der date  of  June  25,  1942,  to  Mr.  Knauff,  credit 
manager  of  the  Columbia  Steel  Company  of  Port- 
land? i 

A.     Yes,  I  have  that  June  25,  1942,  letter. 

Q.     Did  you  write  that  letter? 

A.     Yes. 

Q.     Did  you  sign  it? 

A.     I  signed  that  letter. 

The   Court:     What  is  the   date   of  it? 

The  Witness:     June  25,  1942. 

Q.  (By  Mr.  Marcussen) :  Does  that  letter  re- 
fresh your  recollection  as  to  what  the  authorized 
capital  of  Oregon  Steel  was  to  be? 

Mr.  Jones:     Just  a  minute. 

Mr.  Marcussen:  I  am  asking  him  whether  it 
refreshes  his  recollection  or  not.  [593] 

Q.     (By  Mr.  Marcussen)  :     Does  it? 

A.     It  does  not. 

Q.     It  does  not?  A.     No,  sir. 

Q.     This  letter  was  prepared  by  you? 

A.  That  is  correct.  There  is  no  definite  amount 
stated  in  the  letter, — well,  the  letter  says  this, — 

Mr.  Jones :     Just  a  minute. 

Q.  (By  Mr.  Marcussen) :  Does  that  refresh 
your  recollection  ? 

A.  Yes,  to  that  extent.  In  other  words,  I  can- 
not give  you  any  exact  amount. 

Q.     Does  the   letter  contain  a   statement   of   an 
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amount  that  you  understood  to  be  the  authorized 

capital?  A.     Yes. 

Q.  Now,  please  don't  answer  this  if  counsel  has 
an  objection.  I  ask  you  to  state  what  the  amount 
was? 

Mr.  Jones:  Before  he  answers,  I  would  like  to 
ask  where  he  got  the  information. 

Mr.  Marcussen:  I  have  already  established  that 
fact  in  the  evidence,  on  the  basis  of  conferences  he 
had  with  Alaska  Junk  and  Oregon  Steel. 

The  Court:  Is  that  information,  again,  from 
officers  of  Alaska  Junk  and  Oregon  Steel? 

The  Witness:  I  w^ould  say,  as  near  as  I  can 
remember,  yes.  [594] 

Mr.  Jones :     May  I  ask  a  question  or  two  first  ? 

Mr.  Jones:  Do  you  know  who  gave  you  the  in- 
formation, Mr.  Groth,  which  indicates  the  figure  in 
the  first  paragraph? 

The  Witness:  I  could  not  tell  you  which  party 
gave  it  to  me. 

Q.  (By  Mr.  Marcussen)  :  Do  you  know  whether 
it  was  Sam  or  Harry  or  Morris? 

A.     It  might  have  been  any  one  of  the  three. 

Mr.  Jones:     Could  it  have  been  anyone  else? 

The  Witness:     That  is  possible. 

Mr.  Jones:  Until  the  witness  more  clearly  in- 
dicates the  source  of  the  information,  we  object 
to  it  as  incompetent,  irrelevant  and  immaterial,  and 
purely  hearsay,  and  in  no  w^ay  connected  with  or 
identified  with  any  party  to  these  proceedings. 
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Mr.  Marcussen:  The  evidence  shows  that  this 
witness  had  numerous  conferences  with  the  stock- 
holders of  Oregon  Steel,  who  were  the  principals 
in  the  Alaska  Junk,  concerning  an  application  for 
a  loan,  and  concerning  the  intentions  of  this  com- 
pany, and  he  identified  them  as  the  source  of  his 
information;  and  he  said  it  might  have  come  from 
any  one  of  the  three.  The  mere  fact  that  it  might 
have  come  from  any  other  place  does  not  disqualify 
the  evidence. 

The  Court:  What  is  your  best  judgment  as  to 
the  source  from  which  you  obtained  that?  [595] 

The  Witness:  It  might  have  come  from  Mr. 
Harry  Wolf,  Mr.  Sam  Schnitzer,  or  Mr.  Morris 
Schnitzer,  or  the  RFC. 

The  Court:  What  is  your  best  judgment  as  to 
the  source  from  w^hich  it  came;  would  you  say  it 
came  from  one  of  the  three? 

The  Witness:     I  could  not  say  definitely. 

The  Court:  What  is  your  best  knowledge  and 
belief? 

The  Witness:  My  best  knowledge  and  belief  is 
that  it  did  come  from  one  of  the  three. 

Mr.  Jones:     May  I  have  an  exception? 

The  Court:     Yes.  ^ 

Q.  (By  Mr.  Marcussen)  :  Will  you  state  what 
the  authorized  capital  of  the  company  was  to  be,  ac- 
cording to  your  recollection  ? 

A.  It  does,  in  part:  "We  understand  it  has  an 
authorized  capital  of  $1,000,000;  however,  we  are 
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not  advised  as  to  the  amount  actually  paid  in."  The 

*4t"  refers  to  Oregon  Steel. 

Q.     How  did  you  sign  the  letter? 

A.    As  Vice  President. 

Q.  And  that  was  on  the  Bank's  stationery, — the 
original  ?  A.     Yes. 

Q.  Well,  do  you  recall  in  the  course  of  your 
conversation  with  these  individuals,  any  specifi- 
cally stated  amount  ?  Do  you  recall  what  the  amount 
of  the  paid-in  capital  would  be?  [596] 

A.     At  what  date  ? 

Q.     At  any  time,  Mr.  Groth. 

A.     I  don't  remember. 

Q.  I  would  like  to  have  you  refer  to  the  letter 
which  you  wrote  on  March  3,  1943,  to  Clipper  Man- 
ufacturing Company. 

The  Court:  Does  the  witness  identify  that  let- 
ter as  one  which  he  has  written? 

Mr.  Marcussen:  No.  I  just  asked  him  to  refer 
to  the  letter. 

The  Court :     He  has  the  letter  in  front  of  him  ? 

Mr.  Marcussen :     He  has  the  file. 

Q.  (By  Mr.  Marcussen)  :  Have  you  foimd  that 
letter  ?  A.    Yes. 

Q.     Will  you  read  it,  please? 

A.     AVhat  is  the  question? 

Q.  I  just  asked  you  to  refer  to  the  letter;  does 
that  letter  refresh  your  recollecion? 

A.     To  some  extent. 
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Q.  And  could  you  testify  as  to  what  it  would 
be  without  reference  to  the  letter? 

A.  No,  I  would  not  remember  unless  I  read  the 
letter. 

Mr.  Marcussen:  If  your  Honor  please,  I  would 
like  to  read  into  the  record  the  pertinent  portion 
of  that  letter.  M 

Mr.  Jones:  I  object  to  his  reading  it  into  the 
record.   The  witness  could  not  recall  it. 

The  Court:  Did  he  say  his  memory  was  re- 
freshed ? 

Mr.  Marcussen:  He  said  he  could  not  testify 
without  reading  the  letter. 

The  Court:  Based  on  refreshing  your  memory 
from  the  letter,  are  you  able  to  say,  from  the  best 
knowledge  and  belief,  what  the  facts  are  in  that 
letter? 

Q.  (By  Mr.  Marcussen)  :  Can  you  do  that  with- 
out reading  the  letter? 

A.     What  is  the  question  ? 

The  Court:  Does  that  letter  refresh  your  rec- 
ollection so  that  you  can  testify? 

The  Witness:  What  the  paid-in  capital  was  to 
be? 

Q.  (By  Mr.  Marcussen) :  What  the  paid-in  cap- 
ital was  to  be  by  the  stockholders?  A.     No. 

Q.  You  cannot  do  it  without  referring  to  the 
letter? 

A.     I  would  have  to  refer  to  the  letter. 

The  Court:     You  cannot  tell  from  the  reading 
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of  the  letter  whether  your  memory  is  refreshed? 

In  other  words,  your  memory  is  not  so  refreshed? 

The  Witness :     That  is  correct. 

The  Court:  You  could  not  testify  to  the  fact 
without  reading  the  letter?  [598] 

The  Witness :     I  would  have  to  read  the  letter. 

The  Court:  You  have  now  read  the  letter.  Has 
your  memory  been  refreshed  so  that  you  can  tes- 
tify? 

The  Witness:     I  would  say  not. 

The  Court:  That  letter,  can  you  identify  that  as 
having  been  written  by  you? 

The  Witness:     Yes. 

The  Court :  And  do  you  know  that  the  facts  con- 
tained therein  were  true  as  you  understood  them  at 
the  time? 

The  Witness:     Yes. 

The  Court:  Where  did  you  get  the  letter  that 
you  gave  to  counsel  ? 

The  Witness:     From  the  files. 

The  Court:  Where  did  you  get  the  information 
that  was  put  down  in  the  letter? 

The  Witness:  It  might  have  come  from  a  num- 
ber of  sources;  it  might  have  been  as  a  result  of 
a  conference  with  Mr.  Harry  J.  Wolf,  Sam  Schnit- 
zer,  or  Morris  Schnitzer. 

The  Court :  To  the  best  of  your  judgment,  where 
did  you  get  it? 

The  Witness:     I  think  from  one  of  the  three. 
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Q.  (By  Mr.  Marcussen) :  Was  that  written  on 
the  bank's  stationery?  A.     Yes. 

Q.     Did  you  sign  it?  [599]  A.     Yes. 

Mr.  Marcussen:  If  your  Honor  please,  may  I 
read  it  into  the  record? 

Mr.  Jones:  May  I  have  an  objection  to  that  as 
incompetent,  irrelevant  and  immaterial. 

The  Court:  The  Petitioner  makes  an  objection, 
and  I  will  overrule  the  objection,  and  an  exception 
will  be  noted. 

Mr.  Marcussen:  I  will  read  the  fii^st  paragraph: 
*'In  reply  to  yours  of  the  27th  ibyitimo  regarding  the 
Oregon  Electric  Steel  Rolling  Mills,  have  to  ad- 
vise that  this  company  was  formed  about  a  year 
ago  to  engage  in  the  manufacture  of  steel  in  this 
city.  We  are  advised  that  the  stockholders  are 
paying  about  $500,000  and  that  the  RFC  has  agreed 
to  advance  them  a  sum  substantially  in  excess  of  the 
paid-in  capital  on  the  basis  of  a  first  mortgage  on 
land,  buildings,  and  equipment,  etc." 

Q.  (By  Mr.  Marcussen) :  Mr.  Groth,  in  the 
course  of  your  conversations  with  Harry,  Sam 
Schnitzer  and  Morris  Schnitzer,  do  you  recall  any 
statements  made  by  them  to  you  concerning  the 
total  amount  it  would  take  to  build  the  plant,  that 
is,  the  cost  of  the  mill  itself? 

A.     I  don't  remember. 

Q.  Do  you  have  any  recollection  of  what  the 
total  amount  of  the  capital  surplus  was  going  to 
be?  A.     I  don't  remember.  [600] 
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Q.     Nor  the  capital  stock  ■? 

A.  No.  I  might  amplify  that  by  saying  that  in 
making  loans  to  the  company,  we  are  not  concerned 
so  much  by  the  amount  of  capital  stock  as  we  are 
about  the  current  financial  position  and  its  ability 
to  repay  the  loan. 

Q.  I  will  ask  you  about  that  letter,  Mr. 
Groth 

The  Court:     I  didn't  hear  you. 

Mr.  Marcussen:     Pardon  me. 

Q.  (By  Mr.  Marcussen) :  I  will  refer  to  a  copy 
of  a  memorandum  which  you  prepared  under  date 
of  December  12,  1941,  and  I  will  ask  you  to  state 
what  that  document  is  that  is  in  the  file?  (Hands 
document  to  witness.) 

A.  That  is  a  memorandum  that  I  prepared  as  of 
December  12,  1941,  giving  information  at  a  meeting 
of  the  Advisory  Council  of  the  Reconstruction 
Finance  Corporation  at  Portland.  Incidentally,  I 
might  say 

The  Court:  You  mean  concerning  this  Oregon 
Steel? 

The  Witness :  Concerning  the  Oregon  Steel  Mill. 
I  might  say  that  I  am  a  member  of  the  Advisory 
Council  of  the  RFC,  and  that  accounts  for  this 
memorandum  being  placed  in  our  credit  files. 

Q.  (By  Mr.  Marcusen)  :  First,  let  me  ask  you 
this :  you  received  this  information  that  appears  on 
that  memorandum  from  the  RFC  ?  [601] 

A.     At  a  meeting  at  the  RFC. 
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Q.  And  I  think  you  stated  to  the  court  that  you 
are  a  member  of  the  Advisory  Board? 

A.     Advisory  Council. 

Q.     Of  the  RFC?  A.     Portland  Agency. 

Q.  It  was  a  part  of  your  duties  to  ascertain  con- 
cerning principals  to  whom  the  bank  had  been  loan- 
ing money?  A.     Oregon  Steel  in  this  case. 

Q.  How  about  the  principals  of  the  Oregon  Steel 
— the  stockholders  of  Oregon  Steel. 

A.     I  don't  understand  your  question. 

This  is  a  memorandum  in  connection  with  a  loan 
application  made  by  Oregon  Steel  at  the  RFC. 

Q.  And  you  placed  that  in  your  files  for  what- 
ever benefit  it  might  be  with  relation  to  the  credit 
line  of  the  Oregon  Steel  and  its  stockholders'? 

A.     Yes. 

Q.  Does  that  refresh  your  recollection  as  to 
what  the  total  cost  of  the  mill  was  going  to  he,  and 
as  to  what  the  amount  of  capital  stock  was  going 
to  be,  and  the  amount  that  the  surplus  was  going 
to  be,  and  the  total  amount  that  was  to  be  provided 
by  stockholders? 

A.  If  I  read  the  paragraph  it  would  give  the 
facts  as  I  miderstood  them  as  of  December  12,  1941. 
I  camiot  memorize  [602]  these  things. 

The  Court:  Do  you  have  an  independent  recol- 
lection that  those  figures  are  correct? 

The  Witness :  I  would  say  that  those  figures  are 
correct. 
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.   The  Court:     From  what  source  did  you  get  the 
information  ? 
I     The  Witness:     At  a  meeting  of  the  RFC. 

The  Court:  Did  the  Petitioners  have  anything 
to  do  with  the  meeting  which  gave  the  information 
to  the  RFC  ? 

The  Witness:  I  assume  the  officers  of  the  Ore- 
gon Steel;  they  made  the  application. 

The  Court :     It  was  in  the  application  ? 

The  Witness:  Yes,  sir;  information  —  supple- 
mentary information. 

The  Court:  Oregon  Steel  had  made  an  applica- 
tion to  the  RFC  for  a  loan? 

The  Witness:     That  is  right. 

The  Court:  And  this  information  is  contained 
therein  ? 

The  Witness :     That  is  correct. 

Mr.  Jones:  May  I  examine  that  before  j^ou  go 
any  further,  jjlease? 

The  Court:     Is  there  any  objection? 

Mr.  Jones:  Yes;  we  feel  it  is  cumulative  and 
that  it  is  incompetent,  irrelevant  and  immaterial 
and  hearsay.  [603] 

The  Court:     I  will  overrule  the  objection. 

Mr.  Jones:     May  I  save  an  exception? 

The  Court:     Yes. 

Mr.  Marcussen:  If  Your  Honor  please,  I  would 
like  to  read  from  the  memorandum  the  second 
paragraph,  as  follows:  "The  preliminary  figures 
showed  that  it  would  take  $952,000  to  complete  the 
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mill,  and  that  $100,000  working  capital  would  be 
required.  The  application  was  for  an  RFC  loan  of 
$600,000,  to  be  repaid  over  a  ten  year  period.  Thus 
the  amount  that  the  stockholders  would  have  to  pro- 
vide would  be  $452,000.  The  application  provided 
for  $250,000  of  capital  stock  and  surplus  of  $202,000. 
Morris  Schnitzer  was  shown  to  be  the  owner  of  50 
per  cent  of  the  capital  stock,  Sam  Schnitzer  25  per 
cent,  and  Harry  Wolf  25  per  cent.  Thus  the  amount 
that  they  would  have  to  provide  on  the  basis  of  the 
jDreliminary  figures  would  be  a  cash  outlay  of 
$452,000.  It  provided  that  Sam  Schnitzer  and 
Harry  Wolf  and  their  wives  would  personally  guar- 
antee up  to  $200,000  of  the  $600,000  loan;  this 
guarantee  was  to  be  continued  regardless  of  what 
reduction  is  made  on  the  $600,000." 

Mr.  Jones:  The  stock  ownership  memoranda 
must  be  stricken  because  it  conflicts  with  the  stipu- 
lation. 

The  Court:  If  it  conflicts  with  the  stipulation, 
of  course  it  must  be  stricken. 

Mr.  Marcussen:  What  part  of  the  stipulation. 
If  you  will  please  show  me  what  paragraph  you 
are  referring  to"? 

Mr.  Jones :     Very  well.  May  we  go  off  the  record  ? 

The  Court :     Oif  the  record. 

(Discussion  off  the  record.) 

Mr.  Marcussen:  The  only  paragraphs  of  the 
stipulation  to  which  he  refers  as  being  inconsistent 
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would  be  the  paragraphs  11,  12,  13,  14,  15,  and,  I 

suppose  17. 

The  Court:     What  do  they  show? 

Mr.  Marcussen:  All  they  do  is  recite  what  stock 
was  actually  issued;  they  have  nothing  to  do  w^ith 
the  jjroposals  that  were  made  for  the  amount  of 
capital  which  was  to  be  invested  in  this  enterprise 
by  the  stockholders.  If  that  is  true,  then  practically 
two  thirds  of  the  evidence  that  has  been  introduced 
should  also  be  stricken,  if  that  is  the  proper  inter- 
pretation of  the  stipulation. 

The  Court :  Will  you  ask  him  the  portion  which 
he  contends  should  be  stricken? 

Mr.  Jones:  This  shows  that  Morris  Schnitzer 
was  show^i  to  be  the  owner  of  50  per  cent  of  the 
capital  stock. 

The  Witness:     That's  right. 

Mr.  Jones :  And  then  it  says  that  Sam  Schnitzer 
was  to  have  25  per  cent  and  Harry  Wolf  25  per 
cent,  while  the  two  of  them  together  only  had  25 
per  cent. 

Mr.  Marcussen:  That  is  not  a  part  of  the  stipu- 
lation, [605]  counsel.  I  refer  Your  Honor  to  para- 
graph 14  of  the  stipulation,  which  shows  that  as  of 
March  11,  1943 

Mr.  Jones :     That  is  1941. 

The  AVitness:     Yes;  December  12,  1941. 

The  Court:  The  stipulation  on  page  six,  the 
middle  of  the  page,  paragraph  14. 

Mr.  Marcussen :     Yes.   It  shows  Morris  Schnitzer 
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was  the  owner  of  625  shares  of  stock  and  Alaska 
Junk  in  toto  was  the  owner  of,  well,  roughly,  an- 
other half ;  so  the  statement  contained  in  here  is  not 
in  conflict  with  it,  and  merely  purports  to  be  a  state- 
ment— well  if  Your  Honor  please 

The  Court:  I  think  here  is  what  the  court  will 
do  in  this  matter. 

Mr.  Marcussen:  I  Avill  stipulate  the  withdrawal 
of  that  portion. 

The  Court:  The  Court  will  admit  it,  su})ject  to 
the  Court's  further  consideration,  if  he  finds  the 
provisions  of  the  stipulation  are  in  conflict,  it  will 
be  disregarded. 

Mr.  Jones:  Counsel  has  already  stipulated  it  is 
in  conflict. 

The  Court :  All  right.  If  it  is  in  conflict,  it  will 
be  stricken. 

Mr.  Marcussen:  I  am  willing  that  this  following 
part  may  be  stricken:  "Morris  Schnitzer  was  shown 
to  be  the  owner  of  50  i)er  cent  of  the  capital  stock, 
Sam  Schnitzer  25  per  cent  [606]  and  Harry  Wolf 
25  per  cent." 

The  Court:     That  part  will  be  stricken. 

Mr.  Jones:     Yes. 

Mr.  Marcussen:  My  apologies  to  Court  and 
counsel. 

The  Court :  That  portion  will  be  deleted  from  the 
testimony.  All  right,  proceed  with  the  witness  if 
you  have  any  further  questions.  Perhaps  this  would 
be  a  good  time  to  take  a  recess.  We  will  take  a  five 
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minute  recess  at  this  time,  after  which  I  will  ask 

counsel  to  be  ready  to  proceed  with  the  testimony. 

(Whereupon  a  short  recess  was  taken.) 

Q.  (By  Mr.  Marcussen) :  Mr.  Groth,  do  you 
know  whether  or  not  the  application  of  the  Oregon 
Steel  and  its  stockholders  for  a  loan  of  $400,000  was 
rejected  by  the  bank? 

Mr.  Jones:  If  the  Court  please,  he  has  already 
gone  into  that. 

The  Court :     He  testified  to  that. 

Q.  (By  Mr.  Marcussen)  :  Well  now,  will  you 
state,  please,  what  was  the  reason  the  bank  rejected 
that  loan? 

The  Court :  It  just  reached  a  preliminary  stage ; 
it  didn't  reach  the  Loan  Committee,  as  I  understand 
it. 

The  Witness:  It  did  not  reject  it.  It  did  not  reach 
that  stage.  [607] 

Q.  (By  Mr.  Marcussen) :  Why  was  it  circum- 
vented from  the  Committee?  Did  you  notify  the 
parties  there  was  no  loan  to  be  granted  ? 

A.  Oh,  I  don't  remember;  I  presume  I  did. 
Someone  did;  either  Mr.  MacNaughton  or  myself. 

Q.     You  handled  the  application,  didn't  you? 

A.  I  really  don't  recall;  it  was  more  of  an  in- 
formal matter,  and  I  really  didn't  call  it  an  applica- 
tion. It  was  a  discussion  of  the  possibility  of  an 
application  of  a  $400,000  loan. 
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Q.  What  was  the  reason  the  Loan  Committee  was 
not  asked  to  consider  it  ? 

A.  Well,  in  first  place,  there  was  inadequate  capi- 
tal; second,  inexperience  in  that  particular  line  of 
business;  no  final  arrangement  for  a  long-term  loan 
with  the  RFC.  It  was  too  weak  to  even  present  to 
the  Committee. 

Mr.  Marcussen :     That  is  all. 

Cross-Examination 
By  Mr.  Jones: 

Q.  Mr.  Groth,  when  some  of  these  representations 
that  you  have  referred  to  were  made  by  certain 
people,  you  think,  as  I  gather  it,  that  those  repre- 
sentations were  made  by  the  three  people  that  you 
mentioned.  However,  you  could  have  gathered  that 
information  ahnost  anywhere  in  conversations,  could 
you  not?  [608] 

A.  If  you  will  take  out  the  word  "anywhere," 
I  would  say  it  could  be  gathered  from  people  and 
other  concerns  that  I  had  conversations  with  relative 
to  Oregon  Steel. 

Q.  Well,  it  might  have  been  someone  other  than 
Sam  Schnitzer,  Harry  Wolf  or  Morris  Schnitzer  ? 

A.  Yes;  it  might  have  been  information  that  I 
gathered  at  the  Reconstruction  Finance  Corpora- 
tion meetings. 

Q.  The  last  exhibit  that  was  referred  to  and 
was  read  into  the  record  and  which  bore  a  date,  I 
believe,  of  1941,  that  was  a  report  that  you  made 
from  the  Loan  Committee  conference  at  the  RFC? 
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A.     That  is  correct. 

Q.    May  I  see  it? 

A.  Yes;  it  is  right  here.  (Hands  document  to 
counsel.) 

Q.  Do  you  know  that  this  corporation  was  or- 
ganized on  June  4,  1941? 

A.     I  don't  remember  the  exact  date. 

Q.  Well,  it  was  organized  and  commenced  its 
corporate  life  on  June  4,  1941.  There  is  no  ques- 
tion about  that?  A.     I  don't  know. 

Q.  Did  you  know  that  at  the  time  the  letters 
were  written  ?  A.     I  would  say  yes. 

Q.  Now,  when  you  are  attempting  to  determine 
the  capital  structure  of  a  corporation,  is  it  the  cus- 
tom of  the  [609]  bank  to  go  up  to  the  Courthouse 
to  see  what  is  authorized? 

A.  Not  necessarily.  In  the  case  of  responsible 
people,  such  as  the  Schnitzers  and  Wolfs  with  whom 
we  have  had  business  dealings  over  a  period  of 
years,  and  who  have  ahvays  w^orked  in  close  co- 
operation with  us  and  in  entire  honesty  with  the 
bank,  we  would  take  their  word  for  it,  whatever 
they  would  say. 

Q.  Did  you  know  that  the  authorized  capital 
sto<?k  as  of  June  4,  1941,  was  set  at  $250,000? 

A.  I  did  not  know.  In  any  event,  I  would  not 
be  interested  in  the  authorized  capital  stock.  I 
would  be,  rather,  interested  in  how  much  cash  was 
laid  on  the  barrelhead;  that  is  what  would  most 
interest  us. 
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Q.  There  are  statements  in  your  letters  of  1942 
and  1943,  sj^eaking  in  one  place  of  $500,000  capital 
and  an  investment  of  something  like  $1,000,000  in 
the  other. 

A.  $1,000,000  authorized  capital,  as  I  rememher 
the  letter. 

Q.  Well,  did  you  realize  or  did  you  know  at  the 
time  whether  the  capital  structure  was  increased  at 
any  time  from  its  inception,  from  $250,000? 

A.     I  am  not  familiar  with  that. 

Q.  Do  you  know  that  only  $187,800  worth  of 
stock  was  ever  issued? 

A.     I  don't  knoAY  that. 

Q.  Do  you  know  that  that  was  the  only  capital 
stock  that  [610]  has  ever  been  issued  up  to  date 
in  the  hands  of  the  new  owners  ? 

A.  I  don't  know  that.  Capital  structure  doesn't 
mean  anything  in  a  bank.  What  we  are  interested 
in  is  net  worth;  that  is  what  we  are  looking  at; 
that  is  what  interests  us. 

Q.  What  I  am  trying  to  point  out  is  that  with 
respect  to  the  information  that  you  had  in  the 
letters,  and  from  whatever  source  it  was  gathered, 
it  was  erroneously  recorded? 

A.  That's  possible.  We  attempt  to  answer  let- 
ters of  inquiry  to  the  best  of  our  ability;  we  try 
to  get  all  the  information  as  accurately  as  we  can. 
It  is  entirely  possible  that  all  the  information  that 
is  contained  in  that  file  is  not  accurate;  but  it  is 
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the  best  information  we  are  able  to  get,  perhaps, 

quickly  and  under  the  circumstances. 

Q.  Of  course.  In  dealing  with  Mr.  Sam  Schnitzer 
and  Mr.  Harry  Wolf,  didn't  you  find  out  in  dealing 
with  them  that  their  exact  use  of  business  terms 
was  not  accurate  ?  A.     I  think  that  is  true. 

Q.  And  if  they  had  actually  extended  credit  and 
it  represented  some  money  to  them,  they  might  refer 
to  it  at  one  time  as  an  investment,  and  at  another 
time  as  an  advance?    Is  that  correct? 

Mr.  Marcussen:  I  will  object  to  that.  There  is 
nothing  in  here  that  refers  to  advances  or  invest- 
ments. 

The  Court:     I  will  overrule  the  objection. 

A.     I  think  that  is  probably  true.  [611] 

Q.  (By  Mr.  Jones)  :  And  didn't  you  find  that 
they  would  very  likely  put  the  wrong  accountant's 
term  or  the  wrong  legal  term  on  what  the  situation 
was '? 

A.  In  case  of  Mr.  Wolf  and  Mr.  Schnitzer,  that 
is  entirely  possible. 

Q.  And  a  good  deal  of  this  information  may 
have  come  to  you  through  Mr.  Sam  Schnitzer  or 
Mr.  Harry  Wolf? 

A.     Or  Mr.  Morris  Schnitzer. 

Q.  Let  us  confine  it  to  the  two.  Couldn't  a  good 
deal  of  it  have  come  Mr.  Sam  Schnitzer  and  Mr. 
Harry  Wolf?  A.     Yes,  indeed. 

Q.  And  the  amounts  that  they  had  in  mind  as 
obligations  could  very  well  have  been  accurate,  as 
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you  stated  them,  but  their  nomenclature  might  have 

been  erroneous? 

A.  They  might  have,  in  fact,  been  referring  to 
advances  by  the  stockholders  or  investment  in 
capital  stock.  It  might  mean  that  they  had  an  in- 
vestment of  so  much  money. 

Q.  And  it  might  be  from  a  lawyer's  or  an  ac- 
countant's standpoint  purely  an  accounts  receivable"? 

A.     That  is  possible,  yes. 

Mr.  Jones :  Did  you  intend  to  call  Mr.  Zollinger, 
on  this,  Mr.  Marcussen? 

Mr.  Marcussen:     No  sir. 

Q.  (By  Mr.  Jones) :  Who  was  this  Mr.  Zol- 
linger who  wrote  a  letter  [612]  which  expressed  the 
reason  why  the  $400,000  was  not  granted? 

A.  Mr.  Zollinger  wrote  the  letter  dated  April 
12,  or  whatever  date  it  was. 

Mr.  Marcussen:  April  22,  1942,  Mr.  Groth,  to 
Morris  Schnitzer. 

Q.  (By  Mr.  Jones)  :  Now,  isn't  it  true  that  one 
of  the  reasons  or  perhaps  the  main  reason  for  you 
not  making  the  $400,000  loan  was  because  of  the 
conditions  of  the  principal  loan  to  the  RFC;  that 
is,  the  conditions  of  the  principal  loan  to  the  RFC 
were  not  satisfactory  to  you? 

A.     That  was  one  condition. 

Q.  That  was  the  condition  that  primarily  Mr. 
Zollinger  had  in  mind;  he  didn't  like  the  way  it  was 
set  up? 

A.     Plus  the  fact  it  was  inadequate  capital;  plus 
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the  fact  that  thev  were  inexperienced  in  the  manu- 
facture of  steel. 

Q.  Now,  as  to  some  of  the  eonrersations  that 
you  are  referrijig  to  in  some  of  these  memoranda 
that  you  referred  to,  a  good  deal  of  it  referred  to 
conversation  with  respect  to  plans  and  projects  in 
mind  I  A.     Yes. 

Q.  And  that  some  of  it  was  not  crystallized, 
and  was  just  in  the  planning  and  expectation  stage* 

A.     Correct. 

(J.  Yon  do  not  represent,  or  purport  to  represent 
tha'  [' 1-  ]  the  memoranda  to  which  you  have  re- 
ferred reflects 

Mr.  Mai-cussen:  May  we  have  it  identified.  T 
don't  know  what  you  are  talking  about. 

Mr.  Jones:  I  am  talking  about  the  documents 
that  you  put  in.  One  was  marked  FF  and  one  was 
marked  following  that;  and  then  there  were  others 
which  were  used  to  refresh  Ms  memory  with  respect 
to  the  facts  that  we  are  talking  about. 

Q.  (By  Mr.  Jones) :  A  good  deal  of  the  ma- 
terial was  merely  plans  and  expectations  that  they 
talked  about.  And  now  my  question  is,  you  don't 
know  exactly  how  much  of  that  was  actually  put 
into  practice  or  how  it  worked  outf 

A.     I  would  have  no  way  of  knowing. 

Ml*.  Jones :     That  is  all. 

Mr.  Marcussen:  Just  one  or  two  questions  on 
redirect. 
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Redirect  Examination 
By  Mr.  Marcussen: 

Q.  I  will  point  out  to  you  a  carbon  copy  of  a 
letter  in  the  bank  files,  dated  April  22,  1942,  ad- 
dressed to  Mr.  Morris  Schnitzer  and  purporting  to 
be  a  letter  from  Mr.  C.  E.  Zollinger,  assistant  Vice 
President,  and  I  will  ask  you  to  refer  to  that  letter. 

A.     All  right. 

Q.  I  will  ask  you  if  that  letter  to  Mr.  Schnitzer 
is  the  letter  in  which  an  application  for  a  loan  is 
rejected  and  [614]  the  reasons  given  for  rejection? 

A.     The  so-called  $400,000  loan  I 

Q.     Yes.  A.     Yes. 

Q.  Do  you  know  whether  that  was  sent  out  in 
the  regular  course  of  mail? 

A.  I  am  not  sure.  I  would  say  that  if  Mr. 
Morris  Schnitzer  was  present,  it  would  have  been 
handed  to  him.    He  might  have  been  present. 

Q.  It  was  either  one  of  those  two  methods,  either 
being  handed  to  him  personally  or  being  sent 
through  the  mail?  A.     That's  right. 

Mr.  Marcussen :     I  will  offer  that. 

Mr.  Jones :  For  one  thing,  it  is  not  proper  cross- 
examination. 

The  Court :     Did  the  witness  write  the  letter. 

The  Witness:     I  did  not. 

Mr.  Marcussen:  He  has  identified  it  as  a  letter. 
I  can  call  another  witness  who  did  write  it. 

The  Court :  Is  there  any  doubt  that  Mr.  Zollinger 
wrote  the  letter? 
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The  Witness :     In  my  opinion  he  wrote  the  letter. 

Q.  (By  Mr.  Marcnssen)  :  In  the  regular  course 
of  the  bank's  business?  A.     Yes.  [615] 

Q.     Is  there  any  doubt  about  it? 

A.     None  at  all. 

Q.  And  in  the  regular  course  of  the  bank's 
business?  A.     Yes,  in  my  opinion. 

Q.  If  that  letter  had  not  been  written  or  put 
into  the  hands  of  Mr.  Schnitzer,  would  it  have  been 
in  the  files? 

A.  If  it  had  not  been  delivered  to  Mr.  Schnitzer, 
it  would  not  have  been  in  the  files. 

Mr.  Jones:     May  I  state  my  objection? 

The  Court:     Surely. 

Mr.  Jones:  On  direct  examination  he  referred 
to  tlie  reasons  why  the  loan  was  not  granted,  and 
then  I  picked  up  this  letter  and  asked  him  if  the 
reason  stated  w^as  that.  I  object  to  this  going  in 
as  an  exhibit  on  rebuttal  examination. 

Mr.  Marcnssen :     I  will  withdraw  the  offer. 

The  Court :     The  offer  is  withdrawn. 

Q.  (By  Mr.  Marcnssen) :  When  you  prepare 
these  memoranda  of  these  conferences,  or  when  you 
prepared  these  specific  ones  with  Mr.  Sam  Schnitzer 
and  Harry  Wolf  and  Morris  Schnitzer,  were  you 
satisfied  when  you  put  the  information  down,  that 
the  information  was  correct  at  the  time? 

A.  There  would  be  no  reason  for  putting  down 
incorrect  information;  naturally,  when  I  put  it 
down,  I  thought  it  was  the  correct  [616]  informa- 
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tioii,  and  I  stated  it  as  briefly  as  I  eould  possibly 

state  it  in  eonneetion  with  the  conTcrsation. 

Q.  At  the  time  you  had  these  eonferenees,  were 
yoQ  fully  aware — ^I  think  you  testified  on  cross- 
examination  that  you  were  quite  aware  at  time  of 
the  inadequacy  of  their  nomenclature  and  their 
terms  and  that  sort  of  thing.  A.     Yes. 

Q.  Did  you  make  any  effort  ascertain  e^^actly 
what  they  meant?  A.    Xo. 

Q.    You  did  not? 

A.     Xo.   In  other  words,  they  told  ni-  "  i 

a  half  a  million  dollars  paid  in  capitiil. X 

is  what  I  placed  in  the  letter.  I  didn't  try  to 
determine  whether  it  was  capital  advances  or  ♦zapital 
stock.  We  had  confidence  in  the  Sehnitzer  ^unily 
and  the  Wolf  family,  based  on  many  years  of  suc- 
cessful hanking  experience,  and  we  took  their  word- 

Q.  Do  you  happen  to  know  whether  they  used  the 
exact  terms  that  you  used  in  the  memorandum? 

A.  In  all  probably,  the  terms  that  they  used 
were  reflected  in  the  memorandum. 

Q.  You  were  aware  at  the  time  the  information 
was  giren  to  you  of  any  lack  of  familiarity  on  their 
part,  or  their  lack  of  familiarity  with  financial 
terms  as  you  might  use  them?  [617] 

A.     That  is  correct. 

Q.  Did  it  occur  to  you  that  the  memorandum 
might  be  c-onfusing,  or  were  you  interested  in  find- 
ing out  what  the-  i:^  :r  :r  --   •^: /-Vlzig  your  de- 
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A.  When  it  <^ame  time  to  loan  money,  we  didn't 
loan  it  on  the  memoi'andum.  We  would  make  a  loan 
on  secured  collateral,  or  pledged  collateral;  and 
any  data  that  we  w^ould  have  in  there  would  be 
supplementaiy. 

Mr.  Marcussen :     That's  all. 

Mr.  Jones:     That's  all. 

The  Court :    You  may  stand  aside. 

(Witness  excused.) 

Mr.  Marcussen:     I  will  call  Mr.  Zollinger. 

Whereupon, 

C.  E.  ZOLLINGER 

called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,-  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Marcussen: 

Q.     Will  you  state  your  name? 
A.     C.  E.  Zollinger. 

Q.  What  is  your  position  in  the  bank,  Mr.  Zol- 
linger ? 

A.    Vice-President  of  the  First  National  Bank 
H     of  Portland. 

Q.     How  long  have   you  been  vice-president  of 
ij     the  bank?  [618] 

A.     Three  or  four  years,  I  should  tliink. 
Q.     And  Avhat  was  your  position  in  the  month 
of  April,  1942? 
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A.     I  was  Assistant  Vice-President  at  the  time. 

Q.  In  the  course  of  your  duties  as  Assistant  Vice- 
President,  did  you  have  occasion  to  confer  with  Mr. 
Groth  and  other  officers  of  the  bank  on  the  applica- 
tion of  the  Oregon  Steel  Electric  Rolling  Mills  for 
a  loan?  M 

A.  I  could  not  make  a  complete  answer  to  that 
question,  Mr.  Jones.  I  am  sure  that  I  had  a  confer- 
ence with  someone  in  the  bank,  probably  Mr.  Groth 
or  Mr.  MacNaughton;  and  I  also  talked,  I  think, 
with  Mr.  Morris  Schnitzer  and  also  with  Mr.  Harry 
Wolf  and  Sam  Schnitzer. 

Q.  Do  you  recall  whether  it  was  your  duty  to 
either  write  a  letter  or  hand  it  to  Mr.  Morris 
Schnitzer,  containing  your  decision  with  respect  to 
the  application  for  a  loan? 

A.     I  w^rote  that  letter.  M 

Q.  I  hand  you  the  bank's  file  and  ask  you  if 
you  can  point  out  that  letter?  (Hands  file  to  wit- 
ness.) 

A.  Yes;  that  is  a  letter  dated  April  22,  1942, 
which  I  directed  to  Mr.  Morris  Schnitzer. 

Q.  And  looking  at  the  heading  there,  can  you 
ascertain  from  the  first  page  of  the  letter  whether 
it  was  handed  to  him  or  whether  it  was  mailed  to 
him? 

A.  Yes,  it  was  handed  to  him.  As  I  remember,  I 
had  a  [619]  conference  with  him  and  he  expected 
to  call  on  me  the  following  day,  so  I  directed  that 
it  was  to  be  delivered  in  that  manner. 
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Q.  Will  you  state  for  tlie  record  liovv  many 
pages  there  are  to  this  letter? 

A.  The  letter  as  originally  transcribed  was  two 
full  pages,  and  a  paragraph  on  the  third  page.  The 
first  page  was  revised  after  it  had  been  written, 
and  is  marked  here  with  some  rather  fine  lead  pencil 
markings,  so  that  it  now  appears  in  three  pages; 
on  the  first  page  and  on  the  reverse  of  the  first 
page  of  the  original  draft,  and  on  the  third  page, 
which  is  marked  sheet  number  two,  but  is  actually 
the  third  page  of  writing. 

Q.  Which  of  those  tw^o  first  pages  was  actually 
dispatched  ? 

A.  The  one  that  has  no  Avriting  on  the  reverse. 
The  letter,  as  disjjatched,  consisted  of  a  first  page, 
w^hich  api3ears  in  the  file  without  any  writing  on 
the  reverse,  and  the  second  page  which  appears  on 
the  reverse  of  the  original  draft  of  the  first  page 
and  a  third  page  which  has  no  writing  on  the  re- 
verse page. 

Q.  Will  you  take  the  pencil  and  mark  those 
pages,  please,  in  red,  and  put  a  circle  around  your 
initials  on  the  second  and  third  pages  of  that  letter 
as  a<!tually  handed  to  Mr.  Schnitzer? 

A.  I  have  marked  each  of  the  pages  in  red  pen- 
cil, page  [620]  one,  ])age  two  and  page  three. 

Q.  I  call  your  attention  to  the  pencil  marks  on 
the  left  margin  of  page  one  of  the  letter;  that  was 
not  on  the  original,  was  it? 
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A.  That  was  not  on  the  original;  I  don't  know 
when  that  mark  was  made. 

Mr.  Marcussen:  I  offer  those  pages  in  evidence 
as  a  Respondent  Exhibit  next  in  order,  if  the  Court 
please. 

Mr.  Jones :     May  I  take  a  look  at  it  ? 

Mr.  Marcussen:  Certainly.  (Hands  document  to 
counsel.)  ^M 

Mr.  Jones:  We  object  to  it  as  incompetent,  ir- 
relevant and  immaterial;  it  doesn't  go  to  prove  any 
issue  in  the  case;  it  is  purely  heai*say,  and  it  con- 
cerns reasons  for  rejecting  a  loan  that  they  never 
made,  and  it  involves  nothing  that  went  into  the 
capital  structure  of  the  company. 

The  Court:     May  I  see  it? 

Mr.  Marcussen:  Yes,  Youi*  Honor;  it  is  just 
simply  one  of  the  chain  of  events  in  the  attempt  of 
Oregon  Steel  to  finance  itself. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Jones:     Save  an  exception. 

The  Court :    Yes.  What  number  will  that  be  ? 

The  Clerk:     GG. 

The  Court:  It  will  be  admitted  in  evidence  and 
marked  as  Respondent's  GG. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
GG.)  I 

Mr.  Marcussen:  I  have  no  further  questions  of 
this  witness. 
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The  Court:     Is  there  any  cross-examination. 
Mr.  Jones:     Xo  cross-examination. 
The  Court :     You  may  stand  aside. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 

Mr.  Marcussen:     I  will  r-all  Mr.  Cruickshank. 

Whereupon, 

JAMES  H.  CRUICKSHAXK 

called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  ^Ir.  Marcussen: 

Q.     Will  you  state  your  name? 

A.     James  H.  Cruickshank. 

Q.     How  do  you  spell  it? 

A.     Cruickshank.    (Spelling.) 

Q.     What  is  your  business? 

A.     Assistant   manager,   Portland   Loan   Aaen(\v 
of  the  Reconstruction  Finance  Corporation.  [6223 

Q.     How  Ions:  have  you  occupied  that  i3osition  ? 

A.     Since  December   1941. 

Q.     How  long  have  you  been  with  the  RFC? 

A.     Since  March  2,  1932. 

Q.     As  Assistant  Manaeer,  vriW  you  please   de- 
scribe generally  what  your  fimctions  and  duties  are? 

A.     Well.  I  assist  in  the  overall  management  of 
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the  agency;  and  in  the  absence  of  the  manager,  I 

am  the  acting  manager. 

Q.  Do  you  participate  to  some  extent  in  the 
2)assing  on  applications  for  loans  made  at  the  cor- 
13oration  ? 

A.  I  am  a  member  of  the  Review  Committee,  the 
loan  connnittee. 

Q.     Prior  to  1941,  what  were  your  duties? 

A.  Well,  immediately  iniov  to  that  I  was  head 
of  the   Loan  Application   Division. 

Q,     How  long  were  you  acting  in  that  capacity? 

A.     Three  or  four  years,  I  believe. 

Q.     What  were  your  duties  in  that  capacity? 

A.  Well,  I  had  supervision  ovei-  the  examiners 
who  handled  the  loan  applications ;  I  reviewed  their 
work  and  audited  the  reports,  and  had  general  su- 
pervision. 

Q.  During  the  three  or  four  years  you  were  act- 
ing in  that  caj^acity,  just  what  capacity  was  that? 

A.     I  was  an  examiner  handling  loan  applications. 

Q.  As  an  examiner,  will  you  state  what  your 
duties  were  in  handling  the  loan  applications?        f 

A.  That  was  prior  to  that.  I  have  been  engaged, 
you  might  say,  in  that  same  line  of  work  ever  since 
I  have  been  there,  only  in  a  lesser  capacity. 

Q.  As  an  examiner,  will  you  state  what  your 
duties  were  in  handling  loan  applications? 

A.  When  a  loan  application  comes  in,  you  make 
the  usual  credit  inquiries  as  to  the  standing  of  the 
coni])auy   and  the  management;  you  inspect  their 
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properties  and  aiialv/.c  tlic  jiiiaiicinl  mid  opcr.ilini^ 
stnteiiieiits;  yon  write  n  re])ort  of  your  lindiii.«;s  and 
make  a  reeonmiendation  t<>  tlic  Review  Commit- 
tee and  the  mana2:ement  as  to  wlietlier  or  not  tlie 
loan  should  be  made. 

Q.  In  the  course  of  the  perforinavicc  <d"  those 
duties  and  the  other  duties  that  you  may  have  per- 
formed at  the  RFC,  have  you  accjuired  a  thorou^^h 
knowledp:e  of  the  tinancial  statements,  and  their 
analyses  and   that   sort  of  thinir? 

A.     I  think  so,  yes. 

Q.  And  are  yon  familiar  witli  the  Oreu^on  Elee- 
trie  Steel  Rolling-  Mills,  that  we  will  hereafter  retVi* 
to  as  "Oreg^on  Steel'"? 

A.     In  a  fi^eneral  way,  yes. 

Q.  And  from  time  to  time  have  yo\i  had  some- 
thinc:  to  do  with  the  ]>assau:e  of  that  np])licati«>n 
thronp^h  the  oflfiee?  [(V24] 

A.     In  a  i]^eneral  way,  yes. 

Q.  And  from  time  to  time  have  yo\i  had  some- 
thing:: to  do  with  tlie  ])assai!:e  of  that  a])])lieatit)n 
throucjh  the  office f  A.     Yes. 

Q.  And  y\o  yon  have  n  p^eneral  familiarity 
with  itf  A.     Yes,  I  do. 

Q.  Now,  do  you  recall  what  the  total  assets  of 
the  Oreg^on  Steel  were  when  it  was  tinished? 

A.     No,  I  do  not. 

Q.  I  hand  you  Exhibit  \\\  which  is  a  l)alance 
sheet  of  the  corporation  as  of  October  :>1,  194i>. 
T  caII  vour  attention  to  the  fact  that  the  total  assets 
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are  approximately  $1,869,000.  With  an  industrial 
corporation  of  that  size,  can  you  state,  from  the 
point  of  view  of  sound  financing  what  the  ratio  of 
the  capital  and  net  worth  would  be  to  total  lia- 
bilities? 

Mr.  Jones:  If  Your  Honor  please,  we  object  to 
that  as  calling  for  a  conclusion  of  the  witness  on  a 
theoretical  subject,  in  a  theoretical  field. 

The  Court :     I  will  overrule  the  objection. 

Mr.  Jones:     May  I  save  an  exception? 

The  Court:     An  exce]3tion  will  be  noted. 

A.  Well,  in  a  general  way,  we  feel  that  the  net 
worth  should  exceed  the  total  liabilities  for  sound 
financing.  [625] 

Q.  (By  Mr.  Marcussen) :  And  in  the  case  of  a 
new  corporation  having,  just  for  example,  $2,000,000 
worth  of  assets,  which  would  mean  that  the  capital 
and  the  net  Avorth  would  be  half  of  that  figure, 
would  it  not? 

A.  I  don't  think  I  stated  it.  I  was  about  to 
state  it.  The  net  worth  should  exceed  the  total  lia- 
bilities for  sound  financing  by  a  ratio  of  about  two 
to  one. 

Q.     In  understood  you  to  say  that. 

A.     That  is  what  I  was  about  to  say. 

Q.  Having  that  in  mind,  in  the  case  of  a  new 
corporation  with  $2,000,000  worth  of  assets,  that 
would  mean  that  the  capital  and  the  total  net  worth 
would  be  half  of  that  figure,  would  it  not  ? 

A.     That  is  right. 

Q.     On  the  basis  of  that  testimony? 
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A.     Yes. 

Q.  And  the  other  half  of  that  figure  would  be 
represented  by  liabilities? 

Mr.  Jones:  I  object  to  that  as  leading  the  wit- 
ness. 

The  Court:  I  don't  think  a  leading  question  is 
proper  at  this  stage. 

Q.  (By  Mr.  Marcussen) :  I  will  ask  you  to  state 
then,  in  the  case  of  a  $2,000,000  dollar  corporation, 

from  the  point  of  view  of  sound  [626]  financing 

I  Mr.  Jones:  That  accomplishes  the  same  thing. 
I  He  has  already  led  him  up  to  it,  and  now  he  wants 
I  to  say  it  over  again. 

I  The  Court:  The  witness  is  intelligent.  I  don't 
i  think  he  is  influenced  in  any  way.    Go  ahead. 

Q.  (By  Mr.  Marcussen) :  In  the  case  of  a  cor- 
poration having  of  assets  of  $2,000,000,  what  would 
you  say  was  the  amount  of  net  worth,  including  capi- 
tal and  surplus 

Mr.  Jones:     It  is  leading. 

The  Court :     Go  ahead. 

Mr.  Marcussen:     I  will  start  again. 

Q.  (By  Mr.  Marcussen) :  In  the  case  of  a  cor- 
poration having  assets  of  $2,000,000,  what  Avould  you 
say  the  amount  of  net  worth,  including  capital  stock 
and  surplus  should  be '? 

A.     Not  less  than  $1,000,000  ordinarily. 

Mr.  Jones:  Just  a? moment.  Under  the  rules  of 
law,  I  move  that  the  answer  be  stricken,  because 
it  is  the  intention  of  the  parties,  what  they  wanted 
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to  invest,  whether  they  were  investing  or 'extending 
credit;  that  would  be  the  governing  thing,  their  in- 
tention, and  not  some  classical  rule  of  economics. 

The  Court:  You  may  cross-examine  when  your 
time  comes. 

Mr.  Marcussen:  It  is  the  Government's  conten- 
tion [627]  now,  if  the  Court  please. 

The  Court:  I  don't  want  to  hear  the  discussion. 
The  Court  has  ruled. 

Mr.  Marcussen:    Very  well. 

Mr.  Jones:  May  I  note  an  exception  to  Your 
Honor's  ruling'? 

The  Court:     Yes;  an  exception  will  be  noted. 

Q.  (By  Mr.  Marcussen)  :  Do  you  know  how 
much  capital  stock  was  paid  for  by  the  stockholders 
of  Oregon  Steel? 

The  Court:     Is  that  stipulated? 

Mr.  Marcussen :  It  is  stipulated  that  it  was  about 
$187,000. 

The  Witness:     Yes. 

Q.  (By  Mr.  Marcussen)  :  And  the  balance  sheet, 
Exhibit  19,  I  think  reflects  that,  does  it  not? 

A.    Yes. 

Q.  I  call  your  attention  to  the  fact  that  the 
EFC  granted  a  loan  to  this  corporation  which,  as 
of  the  date  of  this  balance  sheet  was  stated  in  the 
amount  of  $678,843.70.  Can  you  tell  me  what  steps 
were  taken  by  the  bank  to  protect  that  loan  in  view 
of  the  small  amount  of  capital  actually  contributed 
by  the  stockholders  ? 
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Mr,  Jones :     Well  now,  in  the  first  [628]  place 

The  Court:     He  was  not  with  the  bank. 
Mr.  Marcussen:     I  mean,  with  the  corporation, 
the  RFC. 

Mr.  Jones:     That  assumes  a  fact  that  has  not 
been  proven. 

I  The  Court:  Yes;  he  is  your  witness.  Ask  him 
I  the  question,  do  not  assume  a  fact  not  proven. 
I  Mr.  Marcussen:  I  would  like  to  strike  the  ques- 
i  tion  insofar  as  the  word  "small"  appears  in  there 
I  and  characterizes  the  amoimt  of  the  contribution. 
I  Otherwise,  I  will  let  the  question  stand. 
j  The  Court :  Your  question  assumes  certain  things 
i  had  been  done,  about  which  the  witness  has  not 
;  been  asked. 

Mr.  Marcussen :     There  are  a  lot  of  things  in  evi- 
dence here  which  have  been  assumed. 

The  Court:     Possibly  so,  but  he  is  testifying  as 
your  witness. 

Mr.  Marcussen:     If  Your  Honor  please,  I  would 
like  to  ask  him  about  the  facts  in  this  case. 

The  Court:     Ask  the  witness.     To  that  question, 
the  objection  is  sustained. 

Q.     (By  Mr.  Marcussen)  :     What  steps  did  the 
RFC  take  to  protect  the  first  mortgage  loan? 
Mr.  Jones:     I  will  object  to  that.  [629] 
Q.     (By  Mr.  Marcussen)  :     I  hand  you  Respond- 
ent's Exhibits  C  and  D,  and  ask  you  to  state  what 
they  are. 

Mr.  Jones :     Those  exhibits  speak  for  themselves. 
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The  Court:  You  don't  have  to  ask  the  witness 
what  they  are. 

Mr.  Marcussen:  Do  you  understand  what  they 
are? 

The  Witness:    Yes. 

The  Court :  Tell  him  what  they  are  if  he  doesn't 
know  it,  and  go  on  with  the  questioning. 

Q.  (By  Mr.  Marcussen)  :  What  was  the  pur- 
pose? I  pointed  out  to  you  that  these  are  standby 
agreements,  which  run  in  favor  of  the  corporation. 

The  Court:  What  corporation  do  you  have  ref- 
erence to? 

Mr.  Marcussen:     In  favor  of  the  RFC. 

The  Court:     All  right.    Call  it  the  RFC. 

Mr.  Marcussen :  And  that  it  included  the  Oregon 
Electric  Steel  Rolling  Mills  as  an  operator,  and  cer- 
tain individuals  as  standby  creditors. 

Q.  (By  Mr.  Marcussen)  :  Will  you  explain  what 
standby  creditors? 

A.     These  people  were  advancing  money 

Q.  In  the  first  place,  what  is  meant  by  standby 
creditors?  [630] 

A.  Well,  if  a  concern  owes  money  to  certain 
individuals,  they  agree  to  stand  aside  or  to  wait,  or 
to  waive  any  action  on  their  part  to  assert  their 
claims  as  creditors,  until  certain  other  conditions 
have  been  met.  In  the  case  of  the  RFC,  they  would 
stand  by  in  deference  to  the  RFC  loan. 

Q.     Until  when? 

A.     Until  the  RFC's  debt  is  extinguished,  or  until 
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■  they  get  the  consent  of  the  RFC  to  make  payment. 

Q.  Can  you  state  what  the  comparative  position 
of  the  RFC  is  on  its  loan  with  respect  to  the  pros- 
pect of  payment,  in  general,  or  the  point  of  view 
of  the  RFC  as  between  a  situation  where  the  net 
worth  and  capital  of  the  corporation  is  equal  to 
I  about  one-half  of  the  assets  on  the  one  hand,  and 
'  a  situation,  on  the  other,  where  there  is  a  standby 
agreement. 

Mr.  Jones:  I  will  object  to  that  on  several 
groimds.  First,  it  is  incompetent,  irrelevant  and 
j  immaterial;  second,  assuming  a  set  of  facts  not  in 
evidence;  there  is  no  showing  that  they  went  into 
this  application  at  all,  or  that  it  was  the  basis  of 
this  loan. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Marcussen:  Your  Honor,  this  is  a  standby 
agreement:  it  does  not  assmne  any  facts  in  evi- 
dence: I  am  merely  calling  his  attention  to  it. 

The  Court:     Go  ahead  and  ask  him  the  question. 

Mr.   Marcussen:     I   have   asked  him   a   question 
with  [631]  respect  to  the  comparative  positions, 
I      The  Court:     And  then  you  go  on  and  say  what 
the  comparative  position  is. 

Mr.  ^larcussen:  No;  I  am  asking  him  as  an 
expert. 

The  Court:     Go  ahead  and  ask  him. 

A.     The  question  was  not  very  clear. 

Mr.  Marcussen:  Will  you  read  the  question  to 
the  witness? 
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(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.)  m 

Q.  (By  Mr,  Marcussen)  :  Do  you  understand 
the  question?  A.     I  am  afraid  I  do  not. 

Q.  Where  a  corporation  is  organized  and  has 
$187,000  of  capital  stock  paid  in,  and  has  no  other 
net  worth;  with  assets  of  $2,000,000;  or  has  a  net 
worth,  in  any  event,  which  is  less  than  one-half  of 
its  total  assets;  in  such  case,  what  procedures  are 
used,  and  what  is  the  practice  of  the  RFC  in  protect- 
ing itself  on  loans  that  they  may  make  to  such  a 
corporation  ? 

Mr.  Jones:  That  is  assuming  the  RFC  sets  up 
such  a  standard. 

The  Court:  If  they  have  such  a  standard?  Do 
they  have  such  a  standard  ? 

The  Witness:  Where  it  is  necessary  we  will 
have  a  [632]  standby  agreement. 

The  Court :  In  a  case  of  this  kind,  you  deem  it 
necessary,  or  did  deem  it  necessary? 

The  Witness :     Yes. 

The  Court:  All  right.  You  can  go  ahead  and 
answer  the  question.     I  will  overrule  the  objection.  , 

Q.  (By  Mr.  Marcussen)  :  Would  you  deem  it 
necessary  to  protect  yourself?  A.     Yes. 

Q.  You  deem  it  necessary  to  take  such  precau- 
tion to  protect  the  RFC  loan  in  a  situation  such  as 
I  have  described?  A.    Yes. 

Q.  Will  you  state  Avhat  those  practices  are  of 
the  RFC? 


I 


Commissioner  of  Internal  Revenue  511 

(Testimony  of  James  H.  Cruickshank.) 

A.  AVhere  an  advance  is  made  to  strengthen  the 
position  of  the  company  in  the  form  of  a  loanl 

Q.  Strengthen  the  position  of  the  company  from 
the  point  of  view  of  the  RFC,  or  strengthen  the  po- 
sition of  the  loan,  when  a  loan  is  made  by  the 
RFC?  A.     What  do  you  want  now? 

Q.  AVhat  steps  are  taken  by  the  RFC  in  making 
a  loan  to  a  company  having  a  ratio  of  net  worth 
and  assets  as  I  have  described  them  to  you? 

A.  We  might  suggest  that  they  pay  in  more 
capital,  or  put  in  more  surplus;  or  the  third  way 
to  get  advances  would  be  made  in  the  form  of  a 
standby  agreement,  if  we  think  the  [633]  tinancial 
structure  should  be  strengthened;  we  feel  we  are 
protected  by  a  standby  agreement  just  the  same  as 
though  it  were  capital  stock  because  it  is  subordi- 
nate to  our  loan. 

Q.  And  are  Exhibits  C  and  D  such  as  are  gen- 
erally used  by  the  RFC? 

Mr.  Jones:  We  don't  care  about  what  is  gen- 
erally done.     The  question  is,  what  was  done. 

The  Court:     Is  that  what  was  done? 

Mr.  Jones :  He  is  putting  it  on  general  grounds, 
asking  what  the  general  practice  is. 

Q.  (By  Mr.  Marcussen) :  These  are  the  standby 
agreements  that  you  used  in  this  case? 

A.    Yes. 

The  Court:  You  don't  have  to  ask  him  that  if 
it  has  been  stipulated. 

Mr.  Marcussen:     It  has  not  been  stipulated. 
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Mr.  Jones:     But  they  are  in  evidence. 

Q.     (By  Mr.  Marcussen) :     I  will  hand  you  Re- 
spondent's HH  for  identification  and  ask  you  to  i 
state  what  that  is   (hands  document  to  witness)  ? 

A.  The  Agency  Examiner's  report  on  business 
application. 

Q.     For  what  corporation? 

A.     For  Oregon  Electric  Steel  Boiling  Mills. 

Mr.  Marcussen:  If  Your  Honor  please,  I  would 
like  [634]  to  offer  that  in  evidence  at  this  time. 

The  Court:     Is  there  any  objection?  m 

Mr.  Jones:  I  don't  know;  I  will  have  to  look 
at  it. 

Mr.  Marcussen :  May  I  ask  counsel  if  he  is  going 
to  object? 

Mr.  Jones:     We  are  going  to  object. 

Mr.  Marcussen:     Then  I  will  identify  it  further. 

Q.  (By  Mr.  Marcussen)  :  Will  you  state  what 
the  practice  is  for  the  preparation  of  this  report 
by  the  RFC,  and  particularly  the  reason  and  how 
they  are  prepared? 

A.  The  reason,  of  course,  that  they  are  prepared 
is  to  assemble  the  facts  to  present  the  same  for 
the  approval  of  loans.  What  was  the  other  ques- 
tion. 

Q.  What  is  the  source  of  the  information  that 
is  contained  in  the  report? 

A.  It  is  based  on  information  received  in  a  loan 
application  prepared  by  the  applicant,  by  supple- 
mental  information   received   from   other   sources, 
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banks,  trade,  Dun  and  Bradstreet,  or  further  in- 
formation received  from  the  applicant  subsequent 
to  the  date  of  application. 

The  Court :     Received  by  whom  % 

The  Witness:  By  the  Examiner  in  the  Loan 
Agency.  [635] 

Q.  (By  Mr.  Marcussen) :  Is  that  information 
received,  in  part,  in  conference  with  the  applicant 
after  the  filing  of  the  application? 

A.     Yes,  many  times  it  is ;  as  a  general  rule,  it  is. 

Q.  Are  all  those  things  in  the  usual  course  of 
business  gone  over  with  the  applicant  before  the 
final  preparation  of  the  report? 

A.     That  is  correct. 
'  Mr.  Marcussen:     I  think  that  sufficiently  iden- 
tifies it. 

Mr.  Jones:  I  notice  the  heading  here  "confi- 
dential." There  is  information  in  there  that  the 
applicant  knows  nothing  about. 

The  Witness:     That  is  true. 

Mr.  Jones :  And  he  doesn't  even  know  the  source 
of  that  information? 

The  Witness:     That  is  true. 

Mr.  Jones:  And  the  applicant  has  not  signed  it, 
and  it  was  never  submitted  to  him  first? 

The  Witness:     That  is  true. 

Mr.  Jones:  We  object  to  it,  based  on  informa- 
tion or  sources  unknown  to  the  Petitioner  in  this 
case;  we  object  to  it  as  incompetent,  irrelevant  and 
immaterial. 
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The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Marcussen)  :  Was  the  RFC  loan  in 
this  case — will  you  state  on  [636]  what  document  or 
documents  the  RFC  loan  in  this  case  was  granted? 

A.     I  don't  understand  the  question. 

Q.  On  the  basis  of  what  document  was  final  ap- 
proval for  the  RFC  loan  made  in  this  case? 

A.     According  to  the  usual  practice. 

Q.     On  what  document? 

A.     You  mean  on  the  basis  of  the  application? 

Q.  Or  any  other  document  ?  Was  it  on  this  docu- 
ment, the  Examiner's  report? 

A.     Yes,  that  is  correct. 

Q.  And  the  application,  also,  which  is  already 
in  evidence  in  this  proceeding?  A.     Yes.       M 

Q.  And  from  time  to  time,  after  the  application 
for  a  loan  is  received,  is  it  necessary  for  the  RFC, 
in  the  course  of  its  usual  practice  to  obtain  addi- 
tional information? 

A.     After  the  loan  is  gTanted? 

Q.    No;  after  the  application  is  filed? 

A.     In  most  instances,  it  is  necessary. 

Q.  Is  there  usually  a  considerable  lapse  of  time 
between  the  filing  of  the  application  and  the  prep- 
aration of  the  Agency  Examiner's  report? 

A.  Well,  that  varies ;  sometimes  it  drags  on  quite 
a  while;  it  depends  on  how  difficult  it  is  to  get 
information. 

Q.  Sometimes  is  there  a  considerable  lapse  of 
time  [637]  between  the  filing  of  the  application  and 
the  final  approval  of  a  loan?  A.     Yes. 
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The  Court:     What  is  the  date  of  this  document? 

Mr.  Marcussen :  The  date  of  the  report,  if  Your 
Honor  please,  that  is,  this  document,  Respondent's 
HH  for  identification  is  December  10,  1941. 

The  Court :  On  what  date  was  the  loan  granted  ? 
Does  the  stipulation  show? 

Mr.  Marcussen :  Yes.  I  think  the  evidence  does, 
also. 

Mr.  Jones:     December  15,  1942. 

Q.  (By  Mr.  Marcussen) :  Do  you  know  when 
the  application  itself  was  granted  and  approved. 

A.     I  think  it  was  sometime  in  April,  1942. 

Mr.  Marcussen :  I  think  there  is  a  resolution  on 
file,  one  of  the  Respondent  Exhibits,  which  shows 
the  granting  of  the  loan. 

Q.  (By  Mr.  Marcussen) :  Is  final  approval  of 
the  loan  granted  in  Washington? 

A.  At  that  time,  most  loans  were.  At  the  pres- 
ent time,  the  local  agency  has  authority  to  make 
loans  up  to  $100,000;  everything  above  that  goes 
to  Washington. 

Q.  At  this  time  everything  went  to  Washington, 
in  1942?  A.     Yes.  [638] 

Q.  What  is  the  source  of  the  information,  or 
most  of  the  information  contained  in  the  Examiner's 
report  ? 

Mr.  Jones:  If  the  Court  please,  he  has  been  all 
over  that  once. 

Mr.  Marcussen:  I  am  trying  to  qualify  it.  It 
seems  to  me  I  should  have  to  qualify  that. 
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A.  From  the  application,  from  information  sub- 
sequently received  from  the  applicant,  from  infor- 
mation received  from  a  credit  agency  or  bank,  or 
different  sources  from  which  we  could  get  the  in- 
formation. 

Q.  (By  Mr.  Marcussen)  :  Now,  with  respect  to 
all  pertinent  information  that  comes  from  the  ap- 
plicant or  his  representative,  is  that  information 
contained  in  the  Examiner's  report? 

A.     That  is  right. 

Mr.  Marcussen:  Now,  if  Your  Honor  please,  I 
submit  here  is  an  application  which  is  already  in 
evidence,  which  makes  certain  preliminary  repre- 
sentations, or  contains  preliminary  representations 
by  the  applicant  for  a  loan. 

The  Court:     What  is  the  date  of  the  application? 

Mr.  Marcussen:  The  date  of  the  application  is 
October  29,  1941;  and  this  is  the  Examiner's  report. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Marcussen:     Very  well. 

Mr.  Jones:     May  I  save  an  exception  to  that? 

The  Court :     Yes. 

Mr.  Jones:  That  was  based  on  my  original 
grounds. 

The  Court:  Yes.  That  will  be  marked  as  Re- 
spondent's HH.  m 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
HH.) 

Q.     (By  Mr.  Marcussen)  :     I  now  hand  you  Re- 
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spondent's  P,  which  is  in  evidence  in  this  case,  which 
is  the  application  of  the  Oregon  Electric  Steel  Roll- 
ing Mills  for  a  loan,  to  the  RFC,  and  I  direct  your 
attention  to  Exhibit  E,  page  nine  of  that  ajiplication, 
which  bears  the  heading  of  "current  financial  state- 
ment," and  under  that  it  states  pro  forma  as  of 
the  date  the  mill  is  completed,  and  I  ask  you  to 
state  for  the  benefit  of  the  judge  what  that  state- 
ment is? 

A.  In  connection  with  the  applications,  made  of 
new  enterprises,  we  ask  that  they  submit  a  pro 
forma  financial  statement  to  give  us  an  idea  what 
the  financial  structure  will  be  like  when  the  organ- 
ization is  completed.  In  a  going  established  con- 
cern it  is  different.  In  a  new  concern,  they  cannot 
give  a  financial  statement,  so  it  is  projected  into 
the  future. 

Q.  On  the  application,  the  pro  forma  statement 
— is  that  pro  forma  statement  supplied  by  the  ap- 
plicant? A.     Yes.  [640] 

Q.  I  hand  .you  Respondent's  HH  which  is  the 
Examiner's  report  dated  December  10,  1941,  and 
I  call  your  attention  to  page  4  of  that  document, 
and  the  pro  forma  statement  contained  on  that  page, 
and  I  ask  you  where  the  information  was  secured 
on  the  basis  of  which  that  statement  was  made  up  ? 

A.  I  don't  know,  because  I  w^as  not  assigned  to 
it;  this  application  was  not  assigned  to  me. 

Q.  What  is  the  practice  of  the  RFC  in  obtain- 
ing information  on  which  estimated  pro  forma  state- 
ments are  gathered  for  the  Examiner's  reports'? 
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A.  That  would  naturally  have  to  be  secured  from 
the  applicant. 

Mr.  Jones:  I  move  to  strike  the  question  and 
answer.     The  answer  is  not  responsive. 

The  Court :  He  asked  you  what  the  practice  was ; 
it  is  secured  from  the  applicant. 

The  Witness:     That  is  correct,  sir. 

The  Court:     The  objection  is  overruled. 

Mr.  Marcussen:  I  think  that  for  the  most  part 
the  document  speaks  for  itself.  That  is  all  I  wanted 
to  clear  up. 

The  Court :     Do  you  have  any  further  questions  ? 

Mr.  Marcussen:     That  is  all. 

The  Court:  Does  Petitioner's  counsel  have  any 
cross-examination?  [641]  a 

Mr.  Jones:  This  is  a  very  technical  document, 
and  I  am  not  too  much  informed  about  it,  not  suffi- 
cientl,y  to  examine  the  witness  on  it  immediately. 
I  would  like  to  have  five  minutes  to  consult  with 
an  accountant  before  cross-examining. 

The  Court:     We  will  take  a  five  minute  recess. 

(Whereupon  a  five  minute  recess  was  taken.) 

The  Court:     You  may  proceed,  Mr.  Jones. 

Cross-Examination 
By  Mr.  Jones: 

Q.  I  am  not  sure  I  understood  one  point  in 
your  testimony.  You  said  something  to  this  eifect, 
that  if  a  corporation  has  assets  of  $2,000,000  and 
a  net  worth   of  $1,000,000,  the   capital   stock   and 
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surplus,  I  mean,  at  $1,000,000,  what  kind  of  a  loan 

would  you  make? 

Mr.  Marcussen:  I  will  object  to  the  question  on 
the  ground  that  he  didn't  testify  to  that. 

Mr.  Jones :     I  am  trying  to  find  out. 

The  Witness:     I  don't  think  I  did. 

Q.  (By  Mr.  Jones) :  What  was  your  testimony 
along  that  line? 

A.  I  think  the  question  that  was  asked  was  what 
capital  should  a  concern  have,  in  my  opinion,  if 
the  total  assets  were  $2,000,000.  I  believe  that  was 
the  question. 

Q.  Assuming  that  was  the  question  and  answer, 
for  what  [642]  purpose  would  you  say  it  should  have 
that  amount  of  capital  and  surplus? 

A.  I  think  it  is  generally  agreed  that  the  incor- 
porators or  the  owners  of  the  business  should  have 
as  much  or  more  in  it  than  the  creditors. 

Q.  Let  me  ask  you  this:  During  the  war,  did 
you  hold  people  to  that  ratio  in  making  RFC  loans  ? 

A.     Not  entirely. 

Q.  As  a  matter  of  fact,  on  this  very  loan,  on 
this  pro  forma  statement,  the  total  assets  were  $890,- 
000,  weren't  they?  A.     Yes. 

Q.  And  the  net  worth  of  the  company  was  stated 
pro  forma  as  $250,000? 

A.     That  w^as  in  the  application. 

Q.  That  is  the  pro  forma  statement  in  the  ap- 
plication ? 

A.    Yes.     The  loan  was  not  based  on  that. 
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Q.  As  a  matter  of  fact,  when  you  finally  made 
the  loan,  there  was  not  this  much  actual  capital, 
was  there?  A.     That  is  true. 

Q,  And  you  made  a  loan  of  $700,000  on  issued 
capital  of  $187,000?  A.     Yes.  ^ 

Q.  You  knew  that  was  the  issued  stock  at  the 
time  you  made  it?  A.     Yes.  [643] 

Q.     There  was  no  misunderstanding  on  your  part? 

A.     That's  right. 

Q.  Now,  you  spoke  a  good  deal  about  standby 
creditors.  Actually,  the  standby  creditors  position 
is  governed  by  a  standby  agreement  ?  A.     Yes. 

Q.  It  may  mean  one  thing  in  one  case  and  an- 
other thing  in  another?  A.     That  is  right. 

Q.  It  may  mean  one  thing  for  one  kind  of  a  debt, 
and  another  thing  for  another  kind  of  a  debt? 

A.     That's  right. 

Q.  But,  in  the  final  analysis,  the  standby  gov- 
erns what  the  position  is  of  the  creditor  with  re- 
spect to  other  creditors;  is  that  right? 

A.     Yes. 

Q.  Is  there  an}^  payment  being  made  on  that 
loan?  Are  there  any  pajrments  being  made  on  that 
loan  by  the  Oregon  Steel?  A.     Yes. 

Q.  And  the  capital  stock  is  still  $187,000;  that 
is,  the  issued  capital  stock? 

A.     That's  right. 

Q.     x\nd  it  is  accumulating  a  surplus,  is  it  not? 

A.     That  is  right.  [644] 

Q.     So  that,  even  with  the  RFC,  you  don't  hold 
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rii^idly  to  any  fixed  formula  in  the  ratio  of  assets 

to  net  worth? 

A.     No;  I  think  I  said  "as  a  general  rule." 

Q.     Circumstances  alter  cases?  A.     Yes. 

Q.  And  the  war  situation  altered  many  cases 
didn't  it?  A.     Yes. 

Mr.  Jones:    That  is  all.    Thank  you  very  much. 

Redirect  Examination 
By  Mr.  Marcussen: 

Q.  Mr.  Cruickshank,  I  have  just  a  few  ques- 
tions. In  this  case,  why  was  the  RFC  willing  to 
advance  such  a  loan  with  only  $187,000  paid  in 
capital  ? 

Mr.  Jones:  That  was  gone  over  on  direct  ex- 
amination thoroughly. 

Mr.  Marcussen:  No,  it  was  not.  It  is  simply  in 
response  to  a  question  that  counsel  has  asked  on 
cross-examination. 

The  Court:    I  will  overrule  the  objection. 

The  Witness:     Shall  I  answer  the  question? 

Q.     (By  Mr.  Marcussen) :    Yes. 

A.  We  had  in  that  case, — there  were  advances 
made,  covered  by  the  standby  agreement,  which, 
I  believe,  I  stated  before,  we  were  satisfied  to  take 
in  lieu  of  paid  in  capital  [645]  stock. 

Recross-Examination 
By  Mr.  Jones: 

Q.  By  that  you  mean,  Mr.  Cruickshank,  that  the 
creditors,  the  Alaska  Junk  Company,  on  whatever 
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the  Oregon  Steel  owed  them,  without  trying  to  tie 
any  name  on  the  accounts  or  the  type  of  obligation, 
but  whatever  the  obligation  of  Oregon  Steel  was 
to  Alaska  *? 

A.     I  don't  know  that  I  understand  you. 

Q.  Without  trying  to  tie  any  name  on  the  ac- 
count or  the  type  of  obligation,  whatever  the  obli- 
gation of  Oregon  Steel  was  to  Alaska,  you  felt  that 
you  were  protected  in  having  the  Alaska  Junk  stand 
by  with  respect  to  certain  other  assets  ?  Is  that  cor- 
rect? A.     That  is  right. 

Q.     You  had  some  prior  rights? 

A.     That  is  right. 

Q.     You  are  not  trying  to  catalogue  that  as  capi 
tal  stock,  or  anything  else? 

A.     That's  right. 

Q.  That  standby  agreement  just  gave  you  a  prior 
position?  A.     That's  right. 

Mr.  Jones:    That  is  all. 

Mr.  Marcussen:     That's  all. 

The  Court:    You  may  stand  aside.  [646] 
(Witness  excused.) 

The  Court :    Call  your  next  witness. 

Whereupon, 

W.  P.  GREY  ' 

recalled  as  a  witness  by  and  on  behalf  of  the  Ile- 
spondent,  having  been  previously  sworn,  was 
further  .examined  and  testified  as  follows: 

The  Court:     The  Court  is  not  going  to  tolerate 
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calling  witnesses  back  from  cross-examination,  un- 
less there  is  some  reason  for  it. 

Mr.  Marcussen:  Permission  was  granted  to  re- 
call this  witness  to  clarify  one  point. 

The  Court:  Oh,  yes,  but  please  avoid  it.  It  is 
a  bad  habit  that  you  want  to  avoid. 

Direct  Examination 
By  Mr.  Marcussen : 

Q.  I  call  your  attention  to  the  last  paragraph 
on  page  9  on  the  Dun  and  Bradstreet  of  July, 
1947,  concerning  the  Wolf  and  Schnitzer  Machinery 
Company,  or  the  Alaska  Junk,  and  I  call  your  at- 
tention to  the  following  sentence  in  the  last  para- 
graph which  was  read  in  evidence  this  morning: 
"At  December  31,  1942,  advances  from  the  prede- 
cessor to  that  former  related  concern  totaled  ap- 
proximately $572,000,  such  advances  being  subse- 
quently extended  to  approximately  $75,000." 

A.  It  should  have  been  $750,000.  There  is  a 
typographical  [647]  error  there. 

Q.  Calling  your  attention  to  the  first  part  of  the 
sentence,  what  is  meant  by  the  phrase  '^  predecessor 
to  that  former  related  concern"? 

A.  The  predecessor  is  the  four  partners,  Mr. 
Schnitzer,  Mr.  Wolf,  and  their  wives. 

Q.    What  is  the  "former  related  concern"? 

A.  The  former  related  concern, — this  analysis 
here  is  related  to  this  partnership,  which  was 
changed  in  the  history.  It  was  changed  to  this 
partnership  here  (indicating). 
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Q.  When  you  say  "this  partnership"  you  mean 
the  Schnitzer  and  Wolf  Machinery  Company? 

A.     That  is  simply  the  style. 

The  Court:  The  only  purpose  for  which  he  was 
to  be  recalled,  was  to  show  whether  it  was  a  typo- 
graphical error  there  in  showing  $75,000  instead  of 
$750,000. 

Mr.  Marcussen:  The  entire  sentence  was  nega- 
tive.   Therefore  it  was  all  in  question. 

The  Court:  The  Court  will  excuse  the  witness. 
He  has  answered  that  question. 

Mr.  Marcussen:    May  I  have  an  exception? 

The  Court :    You  may  have  an  exception. 

(Witness  excused.) 

Mr.  Marcussen:  If  Your  Honor  please,  the  Re- 
spondent rests.  [648] 
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The  Tax  Court  of  the  United  States 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

HARRY  J.  WOLF, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 

vs.  , 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
Harry  J.  Wolf,  Administrator  de  bonis  non  of 
said  estate  with  will  annexed,  and  by  Harry  J. 
AVolf,  former  executor  of  said  estate. 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


STIPULATION 


I 


It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  by  their  respective  counsel,  that 
for  the  purposes  of  these  i3roceedings  the  following 
facts  are  admitted  and  shall  be  taken  as  true,  with- 
out prejudice  to  the  right  of  either  party  to  present 
other  and  further  evidence  not  inconsistent  with  the 
facts  herein  stipulated  to  be  taken  as  true,  and  the 
right  of  either  party  to  argue  on  brief  the  question  f 
of  the  materiality  of  any  of  the  facts  herein  set 
forth.  All  exhibits  referred  to  herein  are  submitted 
herewith,  made  a  part  hereof  and  shall  be  received 
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iu  evidence  unless  objection  is  made  and  sustained 
to  the  admission  of  any  exhibit  on  the  ground  of 
its  relevancy,  and/or  materiality. 

1.  The  returns  for  the  yeai*s  1942  and  1943 
herein  involved  were  filed  by  petitioners  Sam 
Schnitzer,  Harry  J.  Wolf  and  petitioner's  decedent, 
Jennie  Wolf,  with  the  Collector  for  the  District  of 
Oregon  on  the  cash  and  calendar  year  basis. 

2.  During  the  years  1942  and  1943,  Alaska  Junk 
Company,  hereinafter  sometimes  called  Alaska 
Jmik,  a  co-partnership,  kept  its  books  and  made  its 
returns  on  the  accrual  and  calendar  year  basis. 

3.  Petitioner  Harry  J.  Wolf  died  on  February 
6,  1948.  Monte  L.  Wolf,  his  son,  is  the  duly  ap- 
pointed, qualified  and  acting  executor  of  the  will 
and  estate  of  said  Harry  J.  Wolf,  deceased.  The 
said  estate  by  Monte  L.  Wolf,  Executor,  may  be 
substituted  as  the  petitioner  in  proceeding.  Docket 
No.  14209. 

4.  Prior  to  his  death,  petitioner  Harry  J.  Wolf 
was  the  duly  and  regularly  appointed  executor  of 
the  estate  of  his  wife,  Jennie  Wolf,  deceased.  After 
the  said  estate  was  closed  and  Harry  J.  AVolf  dis- 
charged as  said  executor,  said  estate  was  reopened 
by  proper  order  of  court  and  by  said  order  Harry 
J.  Wolf  was  duly  appointed  the  administrator  de 
bonis  non  with  the  will  annexed  of  said  estate  and 
was  duly  authorized  to  institute  the  proceeding  at 
Docket  No.  14372.  Harry  J.  Wolf  qualified  as  said 
administrator  and  acted  in  such  capacity  until  his 
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death.  After  his  death  his  son,  Monte  L.  Wolf, 
succeeded  him  as  such  administrator.  The  above 
proceeding  may  accordingly  be  prosecuted  by  him. 

5.  Petitioner  Sam  Schnitzer  and  Rose  Schnitzer 
were  intermarried  in  Portland,  Oregon,  in  1906, 
and  ever  since  have  been  and  now  are  husband  and 
wife.  Petitioner  Harry  J.  Wolf  and  petitioner's 
decedent  Jemiie  Wolf  were  intermarried  at  Port- 
land, Oregon,  June  16,  1906,  and  were  husband  and 
wife  at  all  times  from  said  date  until  the  death  of 
Jennie  Wolf  on  April  8,  1945. 

6.  Petitioners  Monte  L.  Wolf,  Blossom  M.  Gold- 
stein and  Charlotte  C.  Cohon  are  the  children  of 
petitioner  Harry  J.  Wolf  and  petitioner's  decedent, 
Jennie  Wolf.  At  the  time  of  her  death  Jennie 
Wolf  was  the  owner  of  property  and  assets  of 
the  then  fair  market,  value  in  excess  of  the  de- 
ficiency asserted  by  the  respondent  against  her 
estate  in  the  proceeding.  Docket  No.  14372.  The 
above-named  children  of  Jennie  Wolf  were  the 
distributees  of  the  residuary  assets  of  her  estate 
and  as  such  distributees  each  received  on  or  about 
Api'il  1,  1946,  from  said  estate,  property  and  assets 
having  a  fair  market  as  follows: 

Monte  L.  Wolf $22,923.09 

Blossom  M.  Goldstein $23,855.57 

Charlotte  C.  Cohon $24,112.08       ^ 

After  the  distribution  of  said  property  and  assets 
to  said  children,  said  estate  was  left  without  any 
means  whereby  any  deficiency  which  this  Court  ma}' 
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determine  against  the  Estate  of  Jennie  Wolf  might 
be  paid.  By  reason  of  the  distribution  of  said 
I  property  and  assets  of  the  Estate  of  Jennie  Wolf, 
as  aforesaid,  each  of  the  petitioners  Monte  L.  Wolf, 
Blossom  M.  Goldstein  and  Charlotte  C.  Cohon  be- 
came liable  at  law  and  in  equity  to  the  extent  of 
amount  set  forth  above  opposite  his  or  her  name 
for  the  payment  of  any  deficiency  which  may  in 
the^c  proceedings  be  finally  determined  against  the 
Estate  of  Jennie  Wolf  for  the  taxable  years  herein 
involved  with  interest  as  provided  by  law. 

7.  During  the  years  1942  and  1943  Alaska  Junk 
was  engaged  in  the  business  of  buying,  selling  and 
generally  dealing  in  junk,  new  and  second-hand 
pipe,  tools,  machinery,  hardware,  scrap  and  new 
metal  and  metal  products  of  every  character.  Its 
princiiDal  place  of  business  was  in  Portland,  Oregon. 

8.  Exhibit  1  is  a  copy  of  a  document  executed 
on  January  3,  1928,  by  petitioners  Sam  Schnitzer 
and  Harry  J.  Wolf,  and  their  wives  Rose  Schnitzer 
and  Jennie  Wolf. 

9.  Exhibit  2  is  a  copy  of  the  Assumed  Business 
Name  C(^rtificate  which  the  i^artners  of  Alaska  Junk 
filed  with  the  Recorder  of  Conveyances  of  Multno- 
mah County,  Oregon,  January  3,  1928.  Said  cer- 
tificate was  recorded  in  the  Record  of  Assumed 
Business  Names  of  said  county  and  state  on  Janu- 
ary 3,  1928,  in  Book  16  at  page  140  thereof,  and 
no  document  in  any  way  modifying,  changing  or 
cancelling  the  effect  or  terms  of  said  certificate  was 
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made  or  filed  prior  to  the  end  of  the  calendar  year 
1943. 

10.  Petitioners  Sam  Schnitzer  and  Harry  J. 
Wolf  each  draw  a  salary  of  $10,000.00  in  each  of  the 
years  1942  and  1943  from  Alaska  Junk,  which 
salaries  were  deducted  as  business  expenses  of  the 
partnership  prior  to  any  division  of  the  remaining 
IDrofits  between  the  partners.  Rose  Schnitzer  and 
Jennie  Wolf  did  not  draw  salaries  from  Alaska 
Junk. 

11.  Oregon  Electric  Steel  Rolling  Mills  (herein- 
after sometimes  called  Oregon  Steel),  an  Oregon 
corporation,  was  organized  June  4,  1941.  Its 
authorized  capital  consisted  of  2,500  shares  of  a 
l^ar  value  of  $100.00  per  share.  Exhibit  3  is  a 
photostatic  copy  of  the  subscriptions  to  the  capital 
stock  of  Oregon  Steel.  Certificates  for  shares  in 
the  capital  stock  of  Oregon  Steel  were  issued  and 
transferred  as  shown  below  in  this  and  subsequent 
paragraphs  hereof.  Said  stock  was  paid  for  on 
the  dates  shown  in  Exhibit  9. 


No.  of 

Date 

Cert.  No. 

Name 

Shares 

June  12, 1941 

1 

Morris  Schnitzer 

June  12, 1941 

2 

Sam  Schnitzer 

June  12, 1941 

3 

Harry  J.  Wolf 

June  12,  1941 

4 

Bernard  Levin 

June  12,  1941 

5 

Louis  Schnitzer 

Aug.  4,  1941 

6 

L.  N.  Rosenbaum 

Feb.  10, 1942 

7 

Morris  Schnitzer 

1251 

Feb.  10, 1942 

8 

Sam  Schnitzer 

3121/2 

Feb.  10, 1942 

9 

Harry  J.  Wolf 

31214 

12.     Certificate  No.  1  was  surrendered  by  Morris 
Schnitzer,  and  the  share  represented  thereb}^  was, 
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included  in  tho  above-mentioned.  Certificates  No.  7. 
Certifi('ate  No.  2  was  surrendered  by  Sam  Scbnitzer, 
and  the  share  rei)resented.  thereby  was  included  in 
the  above-mentioned  Certificate  No.  8.  Certificate 
No.  ?>  was  surrendered,  by  Harry  J.  Wolf,  and  the 
share  represented  thereby  was  included  in  the  above- 
mentioned  Certificate  No.  9.  Certificate  No.  5  was 
surrendered  by  Louis  Schnitzer,  and  the  share  rep- 
resented thereby  was  reissued  to  L.  N.  Rosenbaum, 
and  was  represented  by  the  above-mentioned  cer- 
tificate. No.  6. 

13.  Certificates  numbered  8  and  9  were  sur- 
rendered by  Sam  Schnitzer  and  Harry  J.  Wolf,  and 
the  shares  represented  thereby  were  reissued  as 
follows : 

No.  of 
Shares 
1561/4 
1561/4 
1561/4 
1561/4 

14.  Certificate  No.  7  was  surrendered  by  Morris 

Schnitzer,  and  the  shares  represented  thereby  were 

reissued  as  follows: 

No.  of 
Shares 
625 
1571/4 
1561/4 
1571/4 
1561/4 
1 


Date  Issued 

Cert.  No. 

Name 

Feb.  10, 1942 

10 

Rose  Schnitzer 

Feb.  10,  1942 

11 

Sam  Schnitzer 

Feb.  10, 1942 

12 

Jennie  Wolf 

Feb.  10,1942 

13 

Harry  J.  Wolf 

Date  Issued 

Cert.  No. 

Name 

March  11,  1943 

14 

Morris  Schnitzer 

March  11, 1943 

15 

Sam  Schnitzer 

March  11,  1943 

16 

Rose  Schnitzer 

March  11,  1943 

17 

Harry  J.  Wolf 

March  11, 1943 

18 

Jennie  Wolf 

March  11.  1943 

19 

Monte  Wolf 
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15.  After  the  last  reissuance  to  November  26, 
1943,  the  issued  stock  of  said,  corporation  was  owned 
as  follows: 

Cert.  No.                           Name  No.  of  Shares 

10. 16  Kose  Schnitzer  3121/2 
11, 15  Sam  Schnitzer  3131/, 
12, 18  Jennie  Wolf  3121/2 

13. 17  Harry  J.  Wolf  3131/2 
14  Morris  Schnitzer  625 
19  Monte  Wolf  1 

1878 

16.  Exhibit  4  is  a  copy  of  the  minutes  of  a  spe- 
cial meeting  of  the  Board  of  Directors  of  Oregon 
Steel  held  on  January  12,  1943,  at  Portland,  Oregon. 

17.  On  or  about  January  12,  1943,  249  deben- 
tures, each  in  the  sum  of  $1,000.00  and  entitled 
"First  Debenture,  Oregon  Electric  Steel  Rollmg 
Mills,"  were  issued  by  Oregon  Steel  in  the  total 
amount  of  $249,000.00,  as  follows: 

Debenture 

Numbers  Recipient  Amount 

1-  75,  incl.  Morris  Schnitzer $  75,000.00 

76-119,  incl.  Sam  Schnitzer  $44,000.00 

120-162,  incl.  Rose  Schnitzer   43,000.00 

163-206,  incl.  Harry  J.  Wolf 44,000.00 

207-249,  incl.  Jennie  Wolf  43,000.00       174,000.00 

Total..... $249,000.00 

All  said  debentures  were  accepted  by  said  persons 
to  whom  issued. 

18.  Exhibit  5  is  a  conformed  copy  of  debenture 
numbered  201,  issued  to  and  accepted  by  Harry  J. 
AVolf.  All  of  the  other  above-mentioned  debentures 
were  identical  in  form,  bore  the  same  date  and  were 
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executed  by  Oregon  Steel  in  exactly  the  same  man- 
ner as  said  Exliibit  No.  5,  except  for  the  fact  that 
they  bore  different  numbers. 

19.  Exhibit  6  consists  of  photostatic  copies  of 
pa.j^es  J 13,  J22,  J23  and  J24  of  the  Journal  of  the 
Alaska  Junk  Company  for  the  year  1943. 

20.  July  14,  1943,  the  Stocks  and  Bonds  account 
of  the  Alaska  Junk  in  its  general  ledger  was  charged 
with  the  sum  of  $174,000.00  for  said  debentures 
issued  to  Sam  Schnitzer,  Rose  Schnitzer,  Harry  J. 
Wolf  and  Jennie  Wolf,  and  wath  the  sum  of  $125,- 
200.00  for  the  shares  of  stock  in  Oregon  Steel  issued 
to  said  persons. 

21.  Exhibit  7  is  photostatic  copies  of  four  journal 
entries  made  by  and  on  the  records  of  Oregon  Steel. 

22.  Exhibits  8,  9  and  10  are,  respectively,  photo- 
static copies  of  the  Unissued  Capital  Stock,  Stock 
Subscriptions  and  Capital  Stock  accounts  of  Ore- 
gon Steel  in  its  general  ledger. 

23.  Exhil)it  11  is  a  photostatic  copy  of  the 
Debentures  Pa3^able  account  of  Oregon  Steel  in  its 
general  ledger. 

24.  Exhibit  12  is  a  photostatic  copy  of  a  page 
in  the  general  ledger  of  Oregon  Steel,  showing  its 
Mortgage  Payable  account  with  the  Reconstruction 
Finance  Corporation  (sometimes  hereinafter  called 

j  RFC),  from  the  opening  of  said  account  to   No- 
'  vember  30,  1943. 
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25.  On  December  15,  1942,  Oregon  Steel  executed 
and  delivered  to  RFC  a  promissory  note  in  the 
sum  of  $700,000.00,  a  copy  of  which  is  marked  Ex- 
hibit 13.  On  the  same  date  in  order  to  secure  the 
payment  of  said  promissory  note  Oregon  Steel  exe- 
cuted and  delivered  to  RFC  a  mortgage  upon  its 
real  property  and  upon  certain  personal  property 
described  therein.  Said  mortgage  was  duly  re- 
corded on  December  17,  1942,  in  the  Record  of 
Mortgages  for  Multnomah  Countj^  Oregon.  Ex- 
hibit 14  is  a  copy  of  said  mortgage. 

26.  Exhibit  15  is  a  photostatic  copy  of  the  Notes 
Payable  account  in  the  general  ledger  of  Oregon 
Steel  for  the  year  1943  and  a  part  of  the  year  1944. 
The  balance  in  said  account  on  November  26,  1943, 
was  $145,499.71.  The  payment  of  all  the  notes  re- 
corded in  said  account  was  secured  by  a  pledge  of 
the  inventories  and  accounts  receivable  of  a  value 
in  excess  of  said  balance  due  on  said  notes.  The 
notes  in  this  account  were  payable  to  banks.  The 
RFC  note  described  in  paragraph  25,  above,  was 
not  included  in  said  account  nor  were  there  in- 
cluded therein  any  notes  payable  to  any  of  Oregon 
Steel  stockholders. 

27.  At  and  during  all  times  hereinafter  men- 
tioned, Morris  Schnitzer  was  engaged  in  the  busi- 
ness of  buying  and  selling  new  and  used  iron,  steel, 
tools  and  machinery  in  Portland,  Oregon,  and  con- 
ducted such  business  under  the  name  and  style  of 
Schnitzer  Steel  Products  Co.     Exhibit  16  consists 
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of  photostatic  copies  of  seven  pages  in  the  general 
I  ledger  of  Oregon  Steel,  showing  its  account  with 
Schnitzer  Steel  Products  Co. 

28.  Exhil)it  17  consists  of  photostatic  copies  of 
five  pages  in  the  general  ledger  of  Oregon  Steel 
showing  its  general  account  wdth  Alaska  Junk. 

29.  Exhibit  18  is  a  ])hotostatic  coi)y  of  the  page 
of  the  general  ledger  of  Oregon  Steel  showing  its 
account  of  scrap  metal  purchased  from  Alaska 
Junk. 

30.  Exhibit  19  is  a  balance  sheet  of  Oregon  Steel 
reflecting  the  accounts  in  its  books  as  at  October 
31,  1943. 

31.  On  November  26,  1943,  Oregon  Steel  executed 
and  delivered  to  Alaska  Junk  a  promissory  note  in 
the  amount  of  $427,843.87  as  evidence  of  the  ad- 
vances made  to  it  by  Alaska  Junk  as  of  that  day, 
shown  by  the  books  of  Oregon  Steel.  Exhibit  20 
is  a  jjhotostatic  copy  of  said  note.  On  the  same 
day,  Oregon  Steel  executed  and  delivered  to  Schnit- 
zer Steel  Products  Co.  a  promissory  note  in  the 
amount  of  $26,829.28  as  evidence  of  the  advances 
made  to  it  by  Morris  Schnitzer  (who  did  business 
under  the  assumed  name  and  style  of  Schnitzer 
Steel  Products  Co.)  as  shown  by  the  books  of  Ore- 
gon vSteel  on  said  date.  Exhibit  21  is  a  photostatic 
copy  of  the  last-mentioned  x^i'omissory  note. 

32.  On  November  26,  1943,  Sam  Schnitzer,  Rose 
Schnitzer,  Harry  J.  Wolf,  Jennie  Wolf  and  Morris 
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Sehnitzer  sold  all  their  stock  in  Oregon  Steel  to 
Kenneth  E.  Hall  and  A.  M.  Mears  for  the  sum  of 
one  cent  per  share.  After  said  sale  and  on  said 
day,  the  directors  of  the  said  corporation  held  a 
special  meeting  in  Portland,  Oregon.  Exhibit  22 
is  a  copy  of  the  minutes  of  said  meeting. 

33.  On  November  26,  1946,  pursuant  to  the 
authority  contained  in  said  minutes,  Oregon  Steel 
executed  and  delivered  to  Sam  Schnitzer,  Rose 
Schnitzer,  Harry  J.  Wolf,  Jennie  Wolf  and  Morris 
Schnitzer  a  promissory  note  for  $249,000.00,  and 
another  promissory  note  for  $151,000.00,  to  secure 
the  payment  of  which  it  also  executed  on  the  same 
day  and  pursuant  to  the  same  authority  a  second 
mortgage  in  the  amount  of  $249,000.00,  and  a  third 
mortgage  in  the  amount  of  $151,000.00,  upon  its 
real  property  and  certain  personal  property  de- 
scribed in  the  mortgages.  Exhibits  23  and  24  are 
copies  of  the  said  mortgages,  each  of  which  contains 
a  copy  of  the  note  for  the  payment  of  which  it  was 
given  as  security. 

34.  The  first  promissory  note  and  second  mort- 
gage securing  the  payment  of  the  same  were  de- 
livered and  accepted  in  exchange  for  the  debentures 
mentioned  in  paragraph  17.  Exhibit  25  is  a  copy 
of  the  receipt  for  pa}anent  of  said  debentures,  which 
were  returned  to  Oregon  Steel  as  fully  paid. 

35.  The  second  promissory  note  and  third  mort- 
gage securing  the  same  were  given  and  accepted  in 
exchange  for  the  promissory  notes  referred  to  above 
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in  ])aragraph  31  liereof,  which  notes  were  thereupon 
each  marked  u})on  the  face  as  follows:  "Compro- 
miserl  and  Cancelled  in  consideration  of  delivery 
of  third  mortgage."  Said  notes  were  then  returned 
to  Oregon  Steel  as  fully  paid. 

36.  Exhibit  26  is  the  general  account  of  Oregon 
Steel  on  the  books  of  Alaska  Junk  showing  entries 
from  October  22,  1941,  to  Decc^mber  31,  1943. 

37.  Exhibit  27  is  the  account  of  Oregon  Steel 
on  the  books  of  Alaska  Junk  for  scrap  furnished 
by  Alaska  Junk  to  Oregon  Steel  showing  entries 
beginning  July  22,  1943,  through  December  14,  1943. 

38.  Exhibit  A  is  a  copy  of  a  Guaranty  Agree- 
ment dated  December  15,  1942,  executed  in  favor 
of  RFC  by  Morris  Sclmitzer,  Sam  Schnitzer,  liosie 
Schnitzer,  Harry  J.  Wolf  and  Jennie  Wolf. 

39.  Exhibit  B  is  a  copy  of  a  Loan  Agreement 
dated  December  15,  1942,  executed  by  Oregon  Steel 
through  its  president  Morris  Schnitzer  in  favor  of 
RFC. 

40.  Exhibit  C  is  a  copy  of  a  Standby  Agreement 
dated  December  15,  1942,  executed  by  Oregon  Steel 
through  its  president,  Morris  Schnitzer,  in  favor 
of  RFC  and  signed  by  standby  creditors  Morris 
Schnitzer,  Sam  Sclmitzer,  Harry  J.  Wolf  and  Monte 
Wolf. 

41.  Exhibit  D  is  a  copy  of  a  Standby  Agree- 
ment dated  December  26,  1942,  executed  by  Oregon 
Ste(>l   through  its  jn^esident,  Morris   Schnitzer,   in 
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favor  of  RFC  and  signed  by  Alaska  Junk  Company, 
standby  creditor,  through  its  general  partners,  Sam 
Schnitzer  and  Harry  J.  Wolf. 

42.  Exhibit  E  is  a  copy  of  a  resolution  adopted 
by  the  Executive  Committee  of  RFC  on  April  2, 

1942,  pertaining  to  the  granting  of  a  loan  to  Oregon 
Steel  in  the  original  amount  of  $600,000.00. 

43.  Exhibit  F  is  a  copy  of  the  same  resolution 
referred  to  above  in  paragraph  42  showing  various 
amendments  made  from  time  to  time  as  therein 
indicated.  ' 

44.  Exhibit  G  is  a  copy  of  a  resolution  adopted 
by  the  Executive  Committee  of  RFC  on  December 
2,  1942,  amending  the  aforesaid  resolution  adopted 
by  RFC  on  April  2,  1942. 

45.  Exhibit  H  is  a  copy  of  a  resolution  adopted 
by  the  Executive  Committee  of  RFC  on  December 
4,  1942,  amending  the  aforesaid  resolution  adopted 
})y  RFC  on  April  2,  1942. 

46.  Exhibit  I  is  a  copy  of  a  resolution  adopted 
by  the  Board  of  Directors  of  RFC  on  December 
8,  1942,  amending  the  aforesaid  resolution  adopted 
by  RFC  on  April  2,  1942. 

47.  Exhibit  J  is  a  copy  of  a  resolution  adopted 
by  the  Board  of  Directors  of  RFC  on  November  25, 

1943,  pertaining  to  the  loan  made  by  RFC  to  Oregon 
Steel,  and  sale  to  Mears  and  Hall.  « 

I 

48.  Exhibit  K  is  a  copy  of  the  minutes  of  a 
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special  meeting'  of  the  Board  of  Directors  of  Oregon 
Steel  held  on  October  27,  1941. 

49.  Exhibit  L  is  a  copy  of  the  minutes  of  an 
annual  meeting  of  the  Directors  of  Oregon  Steel 
held  on  August  10,  1942. 

50.  Exhibit  M  is  a  copy  of  the  minutes  of  a  spe- 
cial meeting  of  the  Board  of  Directors  of  Oregon 
Steel  held  on  December  15,  1942. 

51.  Exhil)it  N  is  a  copy  of  the  minutes  of  a  spe- 
cial meeting  of  the  Board  of  Directors  of  Oregon 
Steel  held  on  May  17,  1943. 

/s/  ROBT.  T.  JACOB, 

Counsel   for  Petitioners. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

[Endorsed] :    Filed  June  11,  1948. 
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[Title  of  Tax  Court  and  Causes.] 

ORDER  RE  TRANSMISSION  OF 
ORIGINAL  EXHIBITS 

Upon  motion  of  counsel  for  petitioner,  it  is 

Ordered:  That  the  Clerk  of  The  Tax  Court  of  the 
United  States  shall  transmit  Petitioner's  Original 
Exhibits  1-27,  inclusive,  28,  30,  31,  33-36,  inclusive, 
65,  66,  72-79,  inclusive;  Respondent's  Exhibits  A-Z, 
AA-HH,  inclusive,  as  requested  in  the  Designation 
of  Record,  15  days  prior  to  the  hearing  of  the  above- 
entitled  proceedings  upon  the  advice  of  counsel  of 
either  party,  to  the  Clerk  of  the  Ninth  Circuit,  with 
the  request  that  he  safely  keep  and  return  said  ex- 
hibits to  the  Clerk  of  this  Court  upon  final  deter- 
mination in  the  U.  S.  Court  of  Appeals  for  the 
Ninth  Circuit. 

[Seal]        /s/  JOHN  W.  KERN, 
Judge. 

Dated:  Washington,  D.  C,  January  19,  1950. 


Commissioner  of  Internal  Revenue  541 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit . 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  AVOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMIIISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  RECORD 

To:   The   Clerk  of  the   Tax   Court   of  the   United 

States :  M 

Petitioners  and  each  of  them  hereby  designate 
that  the  following  portions  of  the  record,  proceed- 
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ings  and  evidences  in  these  cases  be  contained  in  the 
record  on  api)eal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

1.  All  Petitions  and  Amendments  to  Petitions. 

2.  All  Answers  and  Amendments  to  Answers. 
8.     All  Replies. 

4.  Finding's  of  Fact,  Opinions  and  Decisions  of 
th(>  Tcxx  Court 

5.  Petition  foi*  Review  of  the  decisions  of  the 
Tax  Court  together  with  Notice  of  Filing  of  Peti- 
tion for  Review  in  each  of  said  proceedings. 

().  Transcript  of  Proceedings  before  the  Tax 
Court. 

7.  Stipulation. 

8.  a.  Petitioner's  original  Exhibits  1-27  inclu- 
sive, 28,  30,  31,  33-36  inclusive,  65,  66,  72-79  in- 
clusive ; 

b.  All  of  Respondent's  original  Exhibits,  desig- 
nated A-Z,  AA-HH  inclusive. 

9.  This  Designation  of  Record. 

10.-    Order  to  send  original  papers  and  exhibits 
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to  the  Clerk  of  the  United  States  Court  of  Appeal 

for  the  Ninth  Circuit. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

Personal  service  of  the  foregoing  Designation  of 
Record  is  hereby  acknowledged  this  10th  day  of 
January,  1950. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

[Endorsed] :     Filed  Jan.  9,  1950. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  before 
The  Tax  Court  of  the  United  States  as  set  forth 
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in  tlie  "Designation  of  Record"  except  the  original 
exhibits  1-27  inch,  28,  30,  31,  33-36  inch,  65,  66,  72-79 
inch;  A-Z,  AA-HH  inch,  on  file  in  my  office  as  the 
original  record  in  the  proceeding  and  in  which  the 
petitioner  in  The  Tax  Court  proceeding  has  ini- 
tiated an  appeal  as  above  numbered  and  entitled, 
together  with  a  true  copy  of  the  docket  entries  in 
said  Tax  Court  proceeding,  as  the  same  appear  in 
the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  January,  1950. 

[Seal]        /s/  VICTOR  S.  MERSCH, 
Clerk,  The  Tax  Court  of  the  United  States. 


[Endorsed]  :  No.  12471.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Sam  Schnitzer,  Pe- 
titioner, vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  Record.  Petition  to 
Review^  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 


I 


ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

I 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MOTION  TO  CONSOLIDATE  APPEALS 

The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
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above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing, 
the  argument,  the  decision  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
but  one  opinion  in  conne43tion  with  all  of  these  cases, 
that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  partner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  i)artnership  known  as  the 
Alaska  Junk  Company,  that  the  sole  question  for 
decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 
/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  Consolidate  Appeals  upon 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
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nal  Revenue  of  the  United  States,  by  on  said  day 
depositing  a  duly  certified  copy  thereof  in  the 
United  States  mails  with  full  postage  and  registra- 
tion charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 
[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  commission  expires :  9-22-52. 

So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  Court  of  Appeals  and  Causes.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  partners  was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  their  transferors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence ;  and  is  not  sui)ported  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  evidence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  partnership. 

6.  Tlie  Tax  Court  erred  in  admitting  respond- 
ent's exhibits  O,  P,  Q,  U,  V,  A  A,  FF,  GC  and  HH 
over  objections  of  petitioner  for  the  reasons  set 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Beporf/s  Transcript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  oifered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
the  petitioners  have  designated  for  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 
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I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rel}^  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  ])rei)aid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, AA^ashington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  16,  1950. 
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[Title  of  Court  of  Appeals  and  Causes.] 

MOTION  TO  BE  RELIEVED  FROM   PRINT- 
ING OR  REPRODUCING   EXHIBITS 

Come  now  the  petitioners  on  review,  by  their  at- 
torneys of  record,  and  respectfully  apply  to  and 
move  the  above-entitled  court  for  an  order  reliev- 
ing the  petitioners  on  review  from  printing-  or  re- 
producing the  exhibits  in  these  appeals  in  the 
printed  transcript  of  record  on  appeal,  and  order- 
ing that  all  said  exhibits  be  considered  by  this  court 
in  their  original  form  in  determining  the  questions 
involved  in  this  appeal  without  such  exhibits  being 
so  printed  or  reproduced  and  as  though  they  were 
fully  set  forth  in  said  printed  transcript  of  record. 
This  application  is  based  upon  the  ground  that  the 
exhibits  and  papers  in  these  proceedings  are  un- 
usually voluminous  and  lengthy,  comprising  hun- 
dreds of  pages  of  documents  and  accounts,  many  of 
which  cannot  be  readily  printed,  and  on  the  further 
ground  that  the  cost  of  printing  said  exhibits  and 
papers  would  be  completely  disproportionate  to  the 
convenience  of  having  them  in  their  original  form. 

Pursuant  to  a  similar  motion  of  petitioners  here- 
tofore filed  in  the  Tax  Court  of  the  United  States 
in  which  petitioners  relied  on  Rules  11  and  31  of 
the  Rules,  Court  of  Appeals,  Ninth  Circuit  and 
Rule  75  of  the  Federal  Rules  of  Civil  Procedure, 
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which  rules  provide  for  the  preparation  of  the  rec- 
ord on  appeal  of  decisions  of  the  Tax  Court  of  the 
United  States,  the  Tax  Court  entered  an  order 
that  the  original  exhibits  be  transmitted  to  the 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  fifteen  days  prior  to  the  hearing  of 
the  appeal  on  the  advice  of  the  counsel  of  either 
party. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  be  Relieved  from  Print- 
ing or  Reproducing  Exhibits  upon  Charles  Oli- 
phant,  Chief  Counsel,  Bureau  of  Internal  Reve- 
nue of  the  LTnited  States,  by  on  said  day  deposit- 
ing a  duly  certified  copy  thereof  in  the  United 
States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United   States   mails   at   the   Federal   Post    Office, 
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S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 

Subscribed   and   sworn   to   before   me   this    13th 
day  of  February,  1950, 

[Seal]         /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  Commission  expires :  9-22-52. 

So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

United  States  Circuit  Judges. 

[Endorsed] :     Filed  Feb.  16,  1950. 


[Title  of  Court  of  Appeals  and  Causes.] 

DESIGNATION  OF  RECORD 

Petitioners  on  Review  hereby  designate  the  en- 
tire record  on  appeal  as  material  for  consideration 
of  the  points  enumerated  in  the  Statement  of  Points 
on  Which  Petitioners  Intend  to  Rely,  to  wit: 

1.  All  Petitions  and  Amendments  to  Petitions. 

2.  All  Answ^ers  and  Amendments  to  Answ^ers. 

3.  All  Replies. 

4.  Findings  of  Fact,  Opinion  and  Decisions  of 
the  Tax  Court. 

5.  Petition  for  Review  of  the  decisions  of  the 
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Tax  Court  together  with  Notice  of  Filing  of  Peti- 
tion for  Review  in  each  of  said  proceedings. 

6.  All  parts  of  Transcript  of  Proceedings  before 
the  Tax  Court  relating  to  the  questions  involved 
in  this  appeal  and  which  parts  are  as  follows: 

Beginning  on  p.  32,  line  9,  to  and  including  third 
line  from  bottom  p.  49. 

Beginning  on  p.  57,  ninth  line  from  bottom,  to 
and  including  the  5th  line  from  the  bottom  of 
page  175. 

Beginning  with  line  8,  ]).  187,  to  and  including 
line  6,  p.  195. 

Beginning  with  line  11  from  the  bottom  of  page 
199  ready  "By  Mr.  Jones,"  to  and  including  first 
line  page  212  reading  "to  make  that  clear." 

Beginning  on  p.  220,  "Cross-Examination  by  Mr. 
Marcussen"  to  and  including  fifth  line  from  bot- 
tom, p.  234. 

Beginning  at  the  9th  line  from  the  bottom  of  p. 
245,  reading  "By  Mr.  Marcussen,"  to  and  includ- 
ing bottom,  p.  315. 

Beginning  line  8,  p.  320  ("Q.  During  the  time, 
etc.")  to  and  including  sixth  line  from  bottom,  p. 
352. 

Beginning  p.  371,  third  line  from  bottom,  to  and 
including  line  11,  p.  425. 

Beginning  top  p.  435,  to  and  including  fourth 
line  from  bottom,  p.  435. 

Beginning  p.  452,  line  nine,  to  and  including  line 
6,  p.  464. 

Beginning  top  p.  466,  to  and  including  line  19, 
p.  484. 
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Beginning  p.  488  with  *' Cross-Examination"  to 
and  including  line  11,  p.  501. 

Beginning  p.  512,  line  3,  to  and  including  line 
4,  p.  514. 

Beginning  p.  525,  sixth  line  from  bottom,  to 
and  including  second  line  from  bottom,  p.  648. 

7.  Stipulation. 

8.  a.  Petitioners'  original  Exhibits  1-27,  inclu- 
sive, 28,  30,  31,  33-36,  inclusive,  65,  66,  72-79,  in- 
clusive ; 

b.  All  of  Respondent's  original  Exhibits,  desig- 
nated A-Z,  AA,  BB,  DD,  to  HH,  inclusive. 

9.  Designation  of  Record  (Tax  Court). 

10.  Order  to  send  original  papers  and  exhibits 
to  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

11.  Motion  to  Consolidate  Appeals. 

12.  Order  Consolidating  Appeals. 

13.  Motion  to  be  Relieved  from  Printing  or  Re- 
producing Exhibits. 

14.  Order  Relieving  Petitioners  from  Printing 
or  Reproducing  Exhibits. 

15.  Statement  of  Points  on  Which  Petitioners 
Intend  to  Rely. 

16.  This  Designation  of  Record. 

Petitioners  on  Review,  subject  to  approval  by 
the  court  of  the  motion  enumerated  in  13.  above 
and  granting  of  the   order  in  14.   above,   further 
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designate  that  petitioners'  original  exhibits  and 
respondent's  original  exhibits  enumerated  in  8.a. 
and  b.  above  shall  not  constitute  part  of  the  printed 
transcript  of  record,  but  shall  be  considered  in 
original  form. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly- 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Designation  of  Record  upon  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  by  on  said  day  depositing  a  duly 
certified  copy  thereof  in  the  United  States  mails 
w4th  full  postage  and  registration  charges  prepaid, 
addressed  to  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  In- 
ternal Revenue  Building,  Washington,  D.  C.  Said 
])a]>ers  were  deposited  in  the  United  States  mails 
at  the  Federal  Post  Office,  S.  W.  Sixth  and  Main 
Streets,  Portland  4,  Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  Fel)ruary,  1950. 

[Seal]         /V  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  Commission  expires  9-22-52. 
[Endorsed] :     Filed  Feb.  16,  1950. 
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ROBT.  T.  JACOB,  ESQ., 

RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon, 

Attorneys  for  Petitioner. 

CHARLES  OLIPHANT, 

Acting  Chief  Counsel, 
Bureau  of  Internal  Revenue, 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 

R.  G.  HARLESS, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 


2  Estate  of  Harry  J.  Wolf,  etc.  vs. 

The  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  14,209 

HARRY  J.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  the 
above  entitled  court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Internal 
Revenue  in  his  Notice  of  Deficiency,  (Bureau  Sym- 
bols IT  :90D  :DLA)  dated  March  3,  1947,  and  as  a 
basis  of  his  proceeding  alleges  as  follows: 

I. 

The  petitioner  is  an  individual  residing  at  3111 
S.  E.  Lambert  Street,  Portland,  Oregon.  The  re- 
turns for  the  periods  here  involved  were  filed  with 
the  Collector  for  District  of  Oregon.  Petitioner 
made  and  executed  said  returns  as  H.  J.  Wolf  and 
said  Notice  of  Deficiency  was  addressed  to  him  as 
H.  J.  Wolf  for  the  reason  he  ordinarily  uses  only 
his  initials  in  the  transaction  of  business. 

II. 

The  Notice  of  Deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
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i  petitioner  from  Seattle,  Washington,  under  date  of 
i  March  3,  1947. 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
calendar  years  1942  and  1943  and  in  the  amount 
of  $151,049.05. 

IV. 

The  determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  refusing  to 
recog-nize  that  Jennie  Wolf  was  a  partner  in  the 
Alaska  Junk  Company  during  the  Calendar  years 
1942  and  1943  with  an  interest  therein  equal  to  that 
of  the  petitioner. 

(b)  The  Commissioner  erred  in  including  an 
additional  $54,030.87  in  petitioner's  income  for  the 
calendar  year  1942  as  a  result  of  his  refusal  to 
recognize  Jennie  Wolf  as  a  partner  in  The  Alaska 
Junk  Company. 

(c)  The  Commissioner  erred  in  disallowing  as 
a  dediiction  of  the  Alaska  Junk  Company  in  the 
calendar  year  1943,  the  sum  of  $202,350.60  as  (1)  a 
bad  debt  owed  to  the  Alaska  Junk  Company  by  the 
Oregon  Electric  Steel  Rolling  Mills  which  became 
worthless  in  said  calendar  year,  or  (2)  a  loss  de- 
ductible under  the  provisions  of  Sec.  23  (e),  I.R.C. 

(d)  The  Commissioner  erred  in  including  an 
additional   $157,689.24  in  ])etitioner's  Income   Tax 
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Net  Income  and  in  his  Victory  Tax  Net  Income  for 
the  calendar  year  1943  as  a  result  of  his  refusal  to 
recognize  the  said  Jennie  Wolf  as  a  partner  in  the 
Alaska  Junk  Company  and  his  said  disallowance 
of  the  said  sum  of  $202,350.60  as  a  deduction  of  the 
Alaska  Jmik  Company.  (The  refusal  to  recognize 
the  said  partnership  interest  of  Jennie  Wolf  having 
the  effect  of  increasing  petitioners  said  income  for 
said  calendar  year  by  the  sum  of  $56,513.94,  and 
his  disallowance  of  the  said  deduction  having  the 
affect  of  increasing  his  said  income  of  said  calen- 
dar year  by  the  sum  of  $101,175.30.) 

v. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

Re  Partnership 

(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  great  many  years  prior  thereto,  the 
petitioner,  Jennie  Wolf,  Sam  Schnitzer  and  Rose 
Schnitzer  were  co-partners  mider  the  names  and 
styles  of  The  Alaska  Junk  Company  and  Schnitzer- 
Wolf  Machinery  Company,  and  as  such  co-partners 
were  engaged  in  the  business  of  buying,  selling  and 
generally  dealing  in  junk,  new  and  second  hand 
pipe,  tools,  machinery,  hardware,  metal  and  metal 
products  of  every  character,  and  in  the  business 
activities  hereinafter  mentioned,  and  the  principal 
place  of  business  of  said  partners  was  in  Portland, 
Oregon.  During  all  said  times  each  of  the  said  per- 
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.sons  owned  a  one-quarter  interest  in  the  business 
and  property  of  said  partnership. 

(b)  The  Commissioner  refused  to  recognize  that 
Jennie  Wolf  and  Rose  Schnitzer  were  i)artners  in 
th(»  said  business  in  the  calendar  years  1942  and 
1943  although  he  had  recognized  them  as  such  part- 
ners for  many  years  prior  thereto,  and  their  inter- 
ests and  shares  in  said  partnership  were  exactly  the 
same  in  the  calendar  years  1942  and  1943  as  their 
interests  and  shares  therein  throughout  all  the  years 
in  which  the  Commissioner  did  recognize  and  treat 
them  as  partners  in  said  partnership. 

(c)  Petitioner  and  Jennie  Wolf  were  intermar- 
ried June  16,  1907,  and  were  husband  and  wife  at 
all  times  from  said  date  until  the  death  of  Jennie 
Wolf  April  8,  1945. 

(d)  When  the  petitioner  was  married  he  was 
23  years  of  age,  had  only  been  in  the  United  States 
about  two  years,  could  speak  very  little  English, 
was  virtually  a  stranger  in  Portland,  Oregon,  and 
l)0ssessed  very  little  information  about  American 
l)usiness  practices.  His  wife,  Jennie  Wolf,  was  edu- 
cated in  Portland,  Oregon,  and  at  the  time  of  her 
marriage  to  the  petitioner  she  had  acquired  a  good 
deal  of  information  about  business  establishments 
in  Portland,  Oregon,  and  about  the  business  of  buy- 
ing and  selling  second  hand  goods. 

(e)  At  the  time  of  his  said  marriage  j)etitioner 
had  in  a  neighborhood  of  $500  or  $600.    His  wife, 
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Jennie  Wolf,  had  received  $500  as  a  wedding  pres- 
ent from  her  father.  Immediately  after  their  mar- 
riage the  petitioner  and  his  wife  entered  into  the 
business  of  buying  and  selling  junk  and  second  hand 
merchandise.  Petitioner  contributed  his  said  $500 
or  $600  to  the  capital  of  said  business,  and  his  wife 
contributed  thereto  the  said  sum  of  $500,  which  she 
had  received  from  her  father.  The  Petitioner  and 
his  wife  continued  in  said  business  from  June,  1907, 
until  late  in  1911  during  which  period  petitioner's 
said  wife  performed  valuable  services  in  and  to  the 
business  mentioned  in  this  paragraph,  which  serv- 
ices, among  other  things,  consisted  of  the  said  Jennie 
Wolf  laying  out  routes  for  the  petitioner  to  canvas 
with  a  horse  and  wagon  purchased  with  the  said 
funds,  taking  part  in  the  management  and  control 
of  the  business,  causing  a  phone  to  be  installed  for 
the  use  of  the  business,  and  in  conducting  transac- 
tions for  the  said  business  over  the  said  phone. 

(f)  Sometime  late  in  the  year  1911  petitioner 
and  Sam  Schnitzer  engaged  in  a  joint  adventure 
in  purchasing  and  disposing  of  some  salvage  ma- 
terial being  removed  from  the  Portland  Hotel.  This 
joint  adventure  lead  to  the  formation  of  The  Alaska 
Junk  Company. 

(g)  February  3,  1912,  the  petitioner,  Sam 
Schnitzer  and  one  Sam  Horwitz  caused  the  Alaska 
Junk  Company,  to  be  organized  as  a  corporation 
under  the  law^s  of  the  State  of  Oregon  with  a  capi- 
tal stock  of  $5000.00,  divided  into  five  shares  of  a 
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par  value  of  $1000  each,  and  petitioner  transferred 
to  said  corporation  a  stock  of  junk  and  second  hand 
merchandise  of  a  reasonable  value  of  $1000.00  in 
payment  for  one  share  of  capital  stock  of  said  cor- 
poration, and  Sam  Schnitzer  transferred  junk  and 
second  hand  merchandise  of  an  equal  reasonable 
value  for  one  share  of  said  capital  stock.  Sam 
Horwitz  subscribed  for  but  did  not  completely  pay 
for  one  share  of  the  capital  stock  in  said  corpora- 
tion. The  petitioner  and  Sam  Schnitzer,  each  pay- 
ing equal  amounts,  purchased  the  interest  of  Sam 
Horwitz  in  said  share  of  capital  stock  for  which 
he  had  subscribed. 

(h)  On  April  12,  1912,  said  corporation  was 
duly  dissolved  pursuant  to  a  resolution  adopted  on 
March  26,  1912,  by  its  board  of  directors,  and  its 
assets  were  taken  over  by  x>Gtitioner  and  Sam 
Schnitzer,  with  equal  interests  therein,  and  there- 
upon they  entered  into  an  oral  partnership  agree- 
ment pursuant  to  w^hich  they  became  partners,  with 
equal  interests,  under  the  name  and  style  of  The 
Alaska  Junk  Company,  for  the  pur23ose  of  engaging 
in  the  business  of  buying,  selling  and  generally  deal- 
ing in  junk,  pipe  and  new  and  second  hand  tools, 
hardware,  metal  and  metal  goods  of  every  character. 

(i)  The  merchandise  transferred  by  petitioner 
to  said  corporation  for  his  share  of  the  said  capital 
stock  was  purchased  by  him  with  the  capital  and 
earnings  of  said  business  to  which  Jennie  Wolf  con- 
tributed her  money  and  services  as  aforesaid,  and 
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the  mouey  which  the  petitioner  contributed  for  said 
purchase  of  the  interest  of  Sam  Horwitz  in  the 
capital  stock  of  said  corporation  came  out  of  the 
capital  and  earnings  of  said  business  and/or  from 
earnings  of  said  corporation  which  Jennie  Wolf 
had  assisted  in  accumulating. 

(j)  When  the  partnership  last  mentioned  was 
organized  petitioner  and  Sam  Schnitzer  each  en- 
tered into  an  agreement  with  their  respective  wives 
whereby  the  interest  of  each  said  wife  in  said  part- 
nership was  recognized  and  fixed  as  being  equal  to 
that  of  her  husband,  and  whereby  it  was  agreed  that 
each  said  wife  should  continue  to  aid  and  assist  in 
accumulating  money  to  be  retained  in  the  business 
as  capital. 

(k)  The  said  partnership  business  was  continu- 
ously carried  on  pursuant  to  the  agreements  set 
forth  in  paragraph  V  (h)  and  V  (j)  until  Januaiy 
3,  1928,  when  it  was  decided  by  the  petitioner, 
Jennie  Wolf,  Sam  Schnitzer  and  Rose  Schnitzer 
that  they  would  enter  into  a  formal  written  partner- 
ship agreement,  and  on  the  date  last  mentioned  said 
persons  did  enter  into  such  an  agreement  whereby 
it  is  provided  that  the  interest  of  each  of  the  said 
persons  in  said  partnership  should  be  an  equal  un- 
divided one-quarter  interest  and  that  each  of  them 
should  be  entitled  to  share  equally  in  the  profits 
and  losses  of  the  business,  and  that  the  partners 
should  be  allowed  to  draw  wages  for  their  services 
out  of  the  partnership  business,  which  wages  should 


Comm.  of  Internal  Revenue  9 

be  considered  as  a  business  expense,  and  that  after 
deducting  all  business  expenses,  including  wages 
paid  to  petitioner  and  said  Sam  Schnitzer,  the  net 
proiits,  if  any,  should  be  divided  into  four  equal 
portions  and  paid  to  each  of  the  said  co-partners, 
and  the  losses,  if  any,  should  likewise  be  borne 
equally. 

(1)  That  said  written  partnership  agreement 
remained  in  force  and  effect  from  the  date  it  was 
executed,  as  aforesaid,  to  and  including  the  calen- 
dar years  1942  and  1943. 

(m)  Although  said  written  partnership  agree- 
ment was  not  executed  until  said  3rd  day  of  Janu- 
ary, 1928,  all  of  the  said  jjarties  thereto  on  many 
occasions  from  1912  to  the  date  of  said  partnership 
articles  reaffirmed  their  original  agreements  men- 
tioned in  paragraph  V  (j),  and  pursuant  to  said 
original  agreements  said  wives  continued  to  assist 
the  petitioner  and  Sam  Schnitzer  in  accumulating 
money  to  be  retained  in  the  said  business  as  capital ; 
and  at  all  times  from  the  beginning  of  said  partner- 
ship in  April,  1912,  to  and  including  the  calendar 
years  1942  and  1943  Jennie  Wolf  counseled  with 
and  assisted  the  petitioner  in  dealing  with  the  prob- 
lems and  affairs  of  said  partnership. 

(n)  During  the  calendar  years  1942  and  1943 
and  foi'  many  years  prior  thereto  petitioner  and 
Sam  Schnitzer  drew  salaries  from  said  partnership 
and  the  same  were  deducted  as  business  expenses  of 
the  })artnership  prior  to  any  division  of  the  remain- 
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ing  profits  by  the  partners,  and  said  salaries  were 
in  compensation  to  petitioner  and  Sam  Schnitzer 
for  their  personal  services  rendered  to  the  said 
partnership. 

Re  Bad  Debt  Loss 

(o)  At  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
tion having  an  authorized  capital  stock  of  2500 
shares  consisting  of  common  stock  of  a  par  value  of 
$100.00  each,  and  the  petitioner  and  Sam  Sclmitzer 
each  subscribed  to  a  portion  of  the  capital  stock, 
wliich  portion  was  subsequently  issued  and  there- 
upon immediately  reissued  so  as  to  divide  it  equally 
among  petitioner,  Jennie  Wolf,  Sam  Schnitzer  and 
Rose  Schnitzer.  Thereafter  additional  stock  was 
issued  in  substantially  equal  amounts  to  each  of 
the  four  persons  last  mentioned.  Said  corporation 
was  fully  paid  for  all  said  stock.  The  balance  of 
the  issued  stock  of  said  corporation  was  owned  by 
other  persons,  Morris  Schnitzer,  son  of  Sam  Schnit- 
zer and  Rose  Schnitzer,  owned  all  of  the  said  bal- 
ance except  three  shares. 

(p)  The  said  partnership  composed  of  peti- 
tioner, Jennie  Wolf,  Sam  Schnitzer  and  Rose 
Schnitzer  is  hereinafter  referred  to  as  The  Alaska 
Junk  Company.  Said  Morris  Schnitzer  at  and  dur- 
ing all  times  hereinafter  mentioned  was  engaged  in 
Portland,  Oregon,  in  the  business  of  buying  and 
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selling  new  and  used  iron,  steel,  tools  and  machinery 
and  conducted  such  business  under  the  name  and 
styl(^  of  the  Schnitzer  Steel  Products  Co. 

(q)  In  addition  to  the  business  activities  men- 
tioned in  paragraph  V  (a)  The  Alaska  Junk  Com- 
pany during  1942  and  1943  and  for  many  years 
prior  thereto  was  engaged  in  the  business  of  pro- 
moting and  financing  business  enterjjiises  of  a 
nature  related  to  the  activities  of  said  partnershij) 
enumerated  in  said  paragraph  V  (a). 

(r)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941,  and 
November  22,  1943,  on  an  open  account,  at  the 
instance  and  request  of  said  corporation,  advanced 
money  to  said  corporation,  either  directly  or  b}^ 
making  payments  on  its  account  to  its  creditors, 
jjurchased  and  furnished  it  with  merchandise 
charging  the  cost  thereof  to  it,  and  sold  goods, 
wares  and  merchandise  to  it  at  the  regular  prices 
charged  by  The  Alaska  Junk  Company  to  the  trade 
in  general.  On  November  26,  1943,  the  balance  due 
and  owing  to  The  Alaska  Junk  Company  from  said 
cor})oration  on  said  open  account  was  $428,132.13. 

(s)  In  consideration  of  said  open  account  being 
credited  with  the  sum  of  $174,000.00  the  said  corpo- 
ration made,  executed  and  delivered  to  The  Alaska 
Junk  Company  one  hundred  seventy-four  (174) 
First  Debentures  (unsecured)  in  the  total  amount 
of  $174,000.00,  bearing  interest  at  8%  per  annum, 
and  Hu  July  14,  1943,  said  Alaska  Junk  Company 
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credited  said  open  account  with  said  amount  of 
$174,000.00,  and  charged  its  "Stocks  and  Bonds" 
account  with  a  like  sum.  For  a  valuable  considera- 
tion seventy-five  (75)  such  debentures  in  the  sum 
of  $75,000.00  were  also  executed  and  delivered  by 
said  corporation  to  Morris  Schnitzer.  No  payments 
of  either  principal  or  interest  were  ever  made  on 
any  of  said  debentures. 

(t)  Soon  after  the  organization  of  said  corpo- 
ration, The  Alaska  Junk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
whereby  it  was  agreed  that  in  the  event  a  loss 
should  be  sustained  by  The  Alaska  Jmik  Company 
as  a  result  of  its  extending  credit  to  said  corpora- 
tion, Morris  Schnitzer  would  pay  to  The  Alaska 
Junk  Company  so  much  of  any  such  loss  as  should 
exceed  two-thirds  of  the  total  combined  losses  of 
himself  and  The  Alaska  Junk  Company  sustained 
on  account  of  the  extension  of  credit  to  said  cor- 
poration by  himself  and  The  Alaska  Junk  Comj^any, 
and  a  corresponding  guaranty  was  made  by  The 
Alaska  Junk  Company  to  Morris  Schnitzer  to  the 
extent  of  one-third  of  the  total  combined  losses  of 
said  parties  sustained  through  the  extension  of 
credit  to  said  corporation. 

(u)  The  idea  for  the  establishment  of  said  cor- 
poration was  conceived  by  Morris  Schnitzer  and 
from  its  inception  to  July  17,  1943,  he  acted  as  its 
president  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  services  of  the  United  States 
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and  this  left  the  corporation  without  a  directing 
head  sufficiently  informed  and  capable  of  carrying 
out  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  place.  None  could  be  found. 
None  of  the  remaining  stockholders  of  said  corpo- 
ration or  partners  of  The  Alaska  Junk  Company 
were  able  to  properly  manage  the  plant.  Its  opera- 
tion bogged  down.  There  was  a  $678,843.70  mort- 
gage against  its  real  estate.  It  owed  $149,650.00  for 
which  its  inventories  were  security,  and  in  addition 
to  the  sums  it  owed  The  Alaska  Junk  Company  and 
Morris  Schnitzer,  it  owed  $190,684.06  on  open  ac- 
counts. It  lost  money,  became  unable  to  pay  its 
debts,  and  it  became  apparent  that  it  would  be 
impossible  for  it  to  carry  on  and  operate  profitably. 
Thereupon  many  industrialists  of  large  financial 
ability  were  solicited  in  repeated  efforts  to  find 
some  person  or  organization  that  would  take  over 
the  interests  of  The  Alaska  Junk  Company  and 
Morris  Schnitzer  in  said  corporation  under  such 
terms  as  would  save  them  from  loss,  or  at  least, 
under  terms  that  would  result  in  as  little  loss  to 
them  as  possible.  Including  those  solicited  were 
Kenneth  B.  Hall  and  A.  M.  Mears,  then  of  the 
Hesse-Ersted  Iron  AVorks.  After  extended  negotia- 
tions an  agreement  was  made  by  and  between  said 
Hall,  Mears,  The  Alaska  Junk  Company,  and 
Morris  Schnitzer,  by  his  attorney-in-fact  Sam 
Schnitzer,  whereby  said  Hall  and  Mears  agreed  to 
purchase  the  outstanding  stock  of  said  corporation 
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at  a  nominal  sum  and  thereafter  to  cause  said  cor- 
poration to  execute  and  deliver  a  promissory  note 
to  the  petitioner,  Jennie  Wolf,  Sam  Schnitzer,  Rose 
Schnitzer  and  Morris  Schnitzer  in  the  sum  of 
$249,000.00  to  be  secured  by  a  second  mortgage 
upon  its  properties  in  payment  of  all  said  deben- 
tures, and  to  execute  and  deliver  a  promissory  note 
to  said  persons  in  the  sum  of  $151,000.00  secured 
by  a  third  mortgage  upon  said  properties  in  com- 
promise and  full  i^ayment  of  the  balance  due  on 
said  open  account  and  in  complete  satisfaction  of 
a  debt  of  $26,493.77  then  due  and  owing  from  said 
corporation  to  Morris  Schnitzer.  The  Alaska  Junk 
Company  entered  into  said  agreement  for  the  rea- 
son that  it  gave  The  Alaska  Junk  Company  the 
best  opportunity^  it  could  find  to  realize  the  greatest 
possible  amount  on  the  obligations  owed  to  it  by 
said  corporation. 

(v)  As  evidence  of  the  correct  balance  due  The 
Alaska  Junk  Company  on  its  said  open  account  a 
demand  promissory  note  in  the  amount  of  said  bal- 
ance was  executed  and  delivered  by  said  corporation 
to  The  Alaska  Junk  Company,  and  as  evidence  of 
the  correct  amount  of  said  debt  owed  by  said  cor- 
poration to  Morris  Schnitzer  a  demand  jjromissory 
note  in  the  amount  of  said  debt  was  executed  and 
delivered  by  said  corporation  to  Sam  Schnitzer,  the 
attorney-in-fact  for  Morris  Schnitzer. 

(w)  On  November  26,  1943,  subsequent  to  the 
execution  and  delivery  of  the  demand  notes  men- 
tioned in  paragraph  V  (v),  all  of  the  issued  stock 
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of  said  corporation  was  sold  to  said  Hall  and  Mears 
and  transferred  to  them  or  their  order  pursnant  to 
the  agreement  mentioned  in  paragraph  V  (u) ;  and 
thereafter  said  corporation  executed  and  delivered 
promissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
Junk  Company  and  Morris  Schnitzer,  by  his  said 
attorney-in-fact,  all  in  accordance  with  said  agree- 
ment. 

(x)  Upon  the  receipt  o^  said  promissory  note 
and  second  mortgage  for  the  amount  of  $249,000.00 
all  of  the  said  debentures  were  returned  to  the  said 
corporation  as  fully  paid  and  satisfied,  and  The 
Alaska  Junk  Company  credited  its  said  open  ac- 
count with  $142,200.33,  which  was  its  pro-rata  share 
of  the  said  promissory  note  and  third  mortgage  for 
$151,000.00,  and  pursuant  to  said  guaranty  agree- 
ment charged  Morris  Schnitzer  with  $83,581.20  and 
credited  said  open  account  with  an  equal  amount, 
thereby  reducing  the  balance  of  said  open  account 
to  $202,350.60,  which  balance  became  worthless 
within  the  calendar  year  1943,  because  under  the 
terms  of  the  settlement  with  said  corporation  em- 
bodied in  the  agreement  mentioned  in  paragraph 
V  (u)  no  further  amount  could  be  realized  on  said 
unpaid  balance  from  the  corporation,  and  the  said 
sum  of  $83,581.20  was  the  entire  amount  for  which 
Morris  Schnitzer  was  liable  under  the  said  guar- 
anty. On  December  31,  1943,  The  Alaska  Junk  Com- 
pany charged  off  the  said  balance  as  a  bad  debt,  and 
nothing  has  since  been  received  thereon. 
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(y)  On  account  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sustained 
a  bad  debt  or  business  loss  in  the  calendar  year  1943 
in  the  sum  of  $202,350.60. 

(z)  The  Commissioner  arbitrarily  considered 
that  the  said  unpaid  and  worthless  balance  of 
$202,350.60  represented  a  contribution  by  The 
Alaska  Junk  Company  to  the  capital  of  said  cor- 
poration. There  was  no  intention  at  any  time  by 
the  petitioner,  or  any  of  the  other  partners,  that 
the  said  amount,  or  any  portion  thereof,  should  be 
a  capital  contribution  to  said  corporation,  but  on 
the  contrary  it  was  the  intention  of  The  Alaska 
Junk  Company  that  it  was  extending  credit  and 
that  the  full  balance  shown  by  its  said  open  account 
would  be  repaid  to  it  by  said  corporation. 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  this  proceeding  and  determine  that  the 
petitioner  has  paid  his  tax  in  full  for  the  calendar 
years  in  question  and  that  there  is  no  deficiency  in 
income  tax  and/or  victory  tax  due  from  the  peti- 
tioner for  the  said  years,  and  prays  for  such  further 
relief  as  may  be  necessary  and  proper  in  the 
premises. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Harry  J.  Wolf,  being  first  duly  sworn,  says  that 
he  is  the  petitioner  above  named,  that  he  has  had 
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the  said  petition  read  to  him,  and  is  familiar  with 
the  statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true. 

/s/  HARRY  J.  WOLF. 

Subscribed  and  sworn  to  befoxe  me  this  24th  day 
of  May,  1947. 
[Seal]        /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  commission  expires  March  28,  1951. 

Received  and  filed  May  26,  1947. 


EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Sei'vice 

Seattle  1,  Washington 

March  3,  1947 

Office  of  Internal  Revenue  Agent  in  Charge,  Seattle 
Division,  305A  1331  Third  Avenue  Building 

IT:90D:DLA 
Mr.  H.  J.  Wolf 
3111  S.E.  Lambert 
Portland,  Oregon 

Dear  Mr.  Wolf: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended 
December  31,  1943  discloses  a  deficiency  of  $151,- 
049.05  as  shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington  25,  D.  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
1,  Washington  for  the  attention  of  IT:90D:DLA. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent 
in  Charge. 
DLA  :mts 
Enclosures : 
Statement 
Form  of  waiver 
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Statement 

IT  :90D  :DLA 

Mr.  H.  J.  Wolf 
3111  S.  E.  Lambert 
Portland,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943. 

Deficiency 
Income  Tax $151,049.05 

In  making  this  determination  of  your  income  tax  liability,  care- 
ful consideration  has  been  given  to  the  report  of  examination 
dated  June  3,  1946,  to  your  protest  dated  October  23,  1946  and  to 
the  statements  made  at  the  conference  held  on  January  22,  1947. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Robert  T.  Jacob,  in  accordance  with  the  authority 
contained  in  the  power  of  attorney  executed  by  you. 

Taxable  Year  Ended  December  31, 1942 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $  59,354.01 

Unallowable  deductions  and  additional  income : 

(a)  Income  from  partnership 54,030.87 

Total    $113,384.88 

Nontaxable  income  and  additional  deductions : 

(b)  Contributions  723.04 

Net  income  adjusted $112,661.84 

Explanation  of  Adjustments 

(a)  It  has  been  determined  from  an  examination  of  tlie  1942 
return  filed  by  the  partnership,  Alaska  Junk  Co.,  that  your  dis- 
tributive share  of  the  income  of  that  partnership  was  $118,061.73. 
Reported  on  the  return,  $64,030.86.  Additional  income  from  part- 
nership, $54,030.87. 

(b)  It  has  been  determined  that  your  share  of  contributions 
made  by  the  partnership,  Alaska  Junk  Co.,  is  $1,446.08.  Deducted 
on  the  return,  $723.04.  Additional  deduction  allowed  $723.04. 
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Mr.  H.  J.  Wolf  Statement 

Computation  of  Tax 

Net  income,  adjusted $112,661.84 

Less :  Personal  exemption 1,200.00 

Surtax  net  income $111,461.84 

Less:  Earned  income  credit 1,400.00 

Balance  subject  to  normal  tax $110,061.84 

Normal  tax  at  6  percent  on  $110,061.84  $     6,603.71 
Surtax  on  $111,461.84 68,194.85 

Total  tax  $  74,798.56 

Taxable  Year  Ended  December  31, 1943 
Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 

Net  Income  Net  Income 

Net  income  as  disclosed  by  return $  61,772.85  $  66,968.51 

Unallowable  deductions  and  additional  income : 

(a)  Income  from  partnership 157,689.24       157,689,24 

Total    $219,462.09     $224,657.75 

Nontaxable  income  and  additional  deductions : 

(b)  Contributions  981.09 

Net  income  adjusted $218,481.00     $224,657.75 

Explanation  of  Adjustments 

(a)  It  has  been  determined  from  an  examination  of  the  1943 
return  filed  by  the  partnership,  Alaska  Junk  Co.,  that  your  dis- 
tributive share  of  the  income  of  that  partnership  was  $224,203.16. 
Eeported  on  tlic  return  $66,513.92.  Additional  income  from  part- 
nership, $157,689.24. 

(b)  It  has  been  determined  that  your  share  of  contributions 
made  by  the  partnership,  Alaska  Junk  Co.,  is  $1,962.18.  Deducted 
on  the  return,  $981.09.  Additional  deduction  allowed,  $981.09. 
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Mr.  H.  J.  Wolf  Statement 

Compiitation  of  Income  and  Victory  Tax 

Income  tax  net  income,  adjusted $218,481.00 

Less:  Personal  exemption 1,200.00 


Surtax  net  income $217,281.00 

Less:  Earned  income  credit 1,400.00 


Balance  subject  to  normal  tax ! $215,881.00 


Normal  tax  at  6  percent  on  $215,881.00..$  12,952.86 
Surtax  on  $217,281.00 153,310.42 


Total  income  tax $166,263.28 

Victory  tax  net  income  adjusted $224,657.75 

Less:  Specific  Exemption 624.00 


Income  subject  to  victory  tax $224,033.75 


Victory  tax  before  credit,  5%  of 

$224,033.75  $  11,201.69 

Less :  Victory  tax  credit 500.00 


Net  victory  tax 10,701.69 


Net  income  tax  and  victory  tax $176,964.97 


Income  tax  for  1942 $  74,798.56 


Amount  of  net  income  tax  and  victory  tax 176,964.97 

Forgiveness  feature : 

(a)  Amount  of  Income  tax  for  1942....$  74,798.56 

(b)  Amount  forgiven  {%  of  (a)  )  ....     56,098.92 


(c)  Amount  unforgiven 18,699.64 


Total  income  and  victory  tax  liability $195,664.61 

Income  and  victory  tax  liability  disclosed  by  return 

Account  No.  353532 44,615.56 


Deficiency  in  income  and  victory  tax $151,049.05 

Received  and  filed  May  26,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Charles  Oliphant,  Acting 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
for  answer  to  the  petition  filed  herein,  admits,  de- 
nies and  alleges  as  follows: 

I.  Admits  the  allegations  contained  in  para- 
graph I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are, 
in  part,  income  taxes  for  the  calendar  years  1942 
and  1943,  and  that  the  amount  of  tax  so  in  con- 
troversy is,  to  wit:  $151,049.05.  Denies  the  remain- 
ing allegations  contained  in  paragraph  III  of  the 
petition.  Alleges  that  said  amount,  to  wit:  $151,- 
049.05,  consists,  in  part,  of  victory  tax  for  the  year 
1943,  and  that  by  reason  of  the  f oregiveness  feature 
of  section  6  of  the  Current  Tax  Payment  Act  of 
1943,  he,  the  Commissioner,  has  determined  a  de- 
ficienc}^  in  income  and  victory  tax  only  for  the  year 
1943.  M 

IV (a)  to  (d),  inclusive.  Denies  that  he  erred  in 
his  determination  of  the  deficiency  as  shown  by  the 
notice  of  deficiency  from  which  i^etitioner's  appeal 
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is  taken.  Specifically  denies  that  he  erred  in  the 
manner  and  form  as  alleged  in  paragraph  IV (a)  to 
(d),  inclusive,  of  the  petition. 

V(a).  Denies  the  allegations  contained  in  para- 
graph V(a)  of  the  petition. 

(b).  Admits  his  refusal  to  recognize  that  Jennie 
Wolf  and  Rose  Schnitzer  were  partners  in  said  busi- 
ness in  the  calendar  years  1942  and  1943.  Denies  the 
remaining  allegations  in  paragraph  V(b)  of  the  pe- 
tition. 

(c).  Admits  that  petitioner  and  Jennie  Wolf 
were  intermarried  and  were  husband  and  wife  at  all 
times  during  the  taxable  years  1942  and  1943,  and 
until  the  death  of  Jennie  Wolf  on  April  8,  1945. 
For  lack  of  sufficient  information  or  knowledge 
upon  the  basis  of  which  to  form  a  belief  as  to  the 
truth  or  falsity  thereof,  denies  the  remaining  alle- 
gations contained  in  paragraph  V(c)  of  the  petition. 

(d)  to  (i),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which 
to  form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  V(d) 
to  (i),  inclusive,  of  the  petition. 

(j)  to  (n),  inclusive.  Denies  the  allegations  con- 
tained in  paragraph  V(j)  to  (n),  inclusive,  of  the 
petition. 

(o).  For  lack  of  sufficient  information  or  knowl- 
edge upon  the  basis  of  which  to  form  a  belief  as  to 
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the  truth  or  falsity  thereof,  denies  the  allegations 
contained  in  paragraph  V(o)   of  the  petition. 

(p).  For  lack  of  sufficient  information  or  knowl- 
edge upon  the  basis  of  which  to  form  a  belief  as  to 
the  truth  or  falsity  thereof,  denies  the  allegations 
contained  in  paragraph  V(p)  of  the  petition.  Spe- 
cifically denies  that  Jennie  Wolf  and  Rose  Schnitzer 
were  partners  in  the  business  known  and  carried  on 
under  the  name  of  the  Alaska  Junk  Company. 

(q)  to  (x),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
foiTn  a  belief  as  to  the  truth  or  falsity  thereof,  de- 
nies the  allegations  contained  in  paragraph  V(q) 
to  (x),  inclusive,  of  the  petition. 

(y).  Denies  the  allegations  contained  in  para- 
graph V(y)  of  the  petition. 

(z).  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  capital  invest- 
ment. Denies  the  remaining  allegations  contained 
in  paragraph  V(z)  of  the  petition. 

VI.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition, 
not  hereinbefore  specifically  admitted,  qualified,  or 
denied. 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
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peal  be  denied  and  that  the  Commissioner's  deter- 
mination of  deficiency  be  approved. 

/s/  CHARLES  OLIPHANT, 

JHP 
Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel, 
JOHN  H.  PIGG, 
R.  G.  HARLESS, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  filed  Aug.  7,  1947,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  ORDER  GRANTING 
PERMISSION   TO   AMEND   PETITION 

Comes  now  the  petitioner  in  the  above  entitled 
cause  by  Robt.  T.  Jacob,  his  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  his  petition  by  adding  to  paragraph  V  of 
said  petition  immediately  after  sub-paragraph  (n) 
of  paragraph  V  a  sub-paragraph  to  be  designated 
(n.l)  in  form  and  substance  as  follows: 

(n.l)  During  the  year  1944  the  petitioner  in- 
stituted proceedings  in  the  Tax  Court  of  the  United 
States  against  the  Commissioner  of  Internal  Rev- 
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enue  by  filing  in  said  court  a  petition,  docket  niinb-  i 
ber  6262  appealing  from  a  purported  deficiency  in  i 
income  taxes  for  the  calendar  year  1941,  in  which  I 
petition  the  petitioner,  among  other  things,  alleged: 

'^  (a)     Petitioner  is  a  member  of  the  partnership  j 
of  Alaska  Junk  Company,  which  said  partnership  \ 
is  composed  of  four  individuals,  H.  J.  Wolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each  < 
owning  a  one-fourth  interest  therein." 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  said  petition  in  said  court  and  in  his 
answer  admitted  the  above  quoted  allegation.  Docket 
numbers  6263,  6264  and  6265  were  similar  proceed- 
ings instituted  respectively  by  Jennie  Wolf,  Sam  ; 
Schnitzer  and  Rose  Schnitzer,  and  in  the  petitions 
in  each  of  these  dockets  there  was  an  allegation  i 
similar  to  the  one  aboA^e  quoted,  and  in  answer  to 
each  said  petition  the  Commissioner  admitted  said 
allegation.  Thereafter  the  said  proceeding  docket 
number  6262,  and  the  related  dockets  6263,  6264  and 
6265  were  consolidated  for  trial  and  tried  by  the 
said  Tax  Court  of  the  United  States,  and  on  or 
about  the  23rd  day  of  December,  1946,  the  said  Tax 
Court  of  the  United  States  made  and  entered  find- 
ings of  fact  and  its  opinion,  in  which  findings  of 
fact  the  said  court  found: 

"The  petitioners  are  husbands  and  wives  and 
members  of  a  co-partnership,  doing  business  under 
the  firm  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  petitioner  had  a  one- 
fourth  interest  in  the  firm.    They  filed  individual 
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income  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

The  partnershij),  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf  and 
S.  Schnitzer,  in  1911.  Its  business  was  the  buying 
and  selling  of  all  sorts  of  salvage  metals  and  ma- 
terials. The  original  partnership  continued  until 
1925  or  1926  when  the  wives  of  the  partners,  peti- 
tioners Jennie  Wolf  and  Rose  Schnitzer,  were  taken 
jinto  the  firm.  That  partnership  is  still  in  existence 
lexcept  that  petitioner  Jennie,  the  wife  of  H.  J. 
Wolf,  died  in  April  1945." 

On  or  about  the  24th  day  of  September,  1946,  the 
said  Court  entered  its  decisions  in  each  of  the  said 
causes  and  each  of  the  said  decisions,  less  formal 
parts,  date,  seal  and  signature,  is  as  follows: 

"Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  Sept.  23,  1946,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income  tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6262  was 
a  final  adjudication  in  favor  of  the  petitioner  and 
against  the  Commissioner  of  Internal  Revenue. 
Petitioner  is  named  in  said  docket  6262  as  H.  J. 
Wolf.  The  interest  of  the  petitioner,  Sam  Schnit- 
zer, Rose  Schnitzer  and  Jennie  Wolf  in  said  Alaska 
Junk  Company  were  exactly  the  same  in  the  cal- 
endar years  1942  and  1943  as  in  the  year  1941,  and 
the  fact  that  each  of  the  said  persons  has  said  inter- 
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ests  in  said  partnership  during  said  years  has  be- 
come res  judicata  and  the  respondent  ought  to  be 
and  is  estopped  to  deny  the  same. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10,  1948. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Filed  June  10,  1948,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answ^er  to  the  amendment  to 
petition  tiled  by  the  above-named  petitioner  admits 
and  denies  as  follows: 

Y-(n.l).  Admits  the  allegations  contained  in  sub- 
paragraph (n.l)  of  paragraph  V  of  the  petition  i 
except  that  it  is  denied  that  the  findings  and  de- 
cision in  Docket  6262  was  a  final  adjudication  in  i 
favor  of  the  petitioner  and  against  the  Commis- 
sioner of  Internal  Revenue ;  that  the  interest  of  the 
petitioner,  Sam  Schnitzer,  Rose  Schnitzer  and  Jen- 
nie Wolf  in  said  Alaska  Jmik  Company  were 
exactly  the  same  in  the  calendar  years  1942  and 
1943  as  in  the  year  1941,  and  the  fact  that  each  of 
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the  said  persons  has  said  interests  in  said  partner- 
ship during  said  years  has  become  res  judicata  and 
the  respondent  ought  to  be  and  is  estopped  to  deny 
the  same. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 
LEONARD  A.  MARCUSSEN, 
Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  July  28,  1948,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14,209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  the  Executor  of  said 
Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  compu- 
tation on  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amoimt  of  $43,282. 

/s/  LUTHER  A.  JOHNSON, 

Judge. 

Entered  Nov.  9,  1949. 
Served  Nov.  10,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14,209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Comes  now  the  petitioner,  by  his  attorneys  of 
record,  and  respectfully  shows  this  Honorable 
Court : 

I. 

The  petitioner  is  the  duly  appointed,  qualified 
and  acting  Administrator  de  bonis  non  with  the  will 
annexed  of  the  Estate  of  Harry  J.  Wolf,  deceased. 
He  resides  at  3410  S.  E.  Woodstock  Boulevard, 
Portland,  Oregon,  and  has  his  place  of  business  at 
900  S.  W.  First  Avenue,  Portland,  Oregon.  The 
return  for  the  period  here  involved  was  filed  by 
Harry  J.  Wolf  with  the  Collector  of  Internal  Rev- 
enue for  the  District  of  Oregon. 

IL 

The  respondent  is  the  duly  appointed,  qualified 
and  actiiic  Commissioner  of  Internal  Revenue  of 
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the  United  States  and  is  hereinafter  referred  to  as 
the  "Commissioner." 

III. 

The  taxes  in  controversy  are  income  and  victory- 
taxes  for  the  calendar  year  1943. 

IV. 

Nature  of  Controversy 

For  many  years  ]3rior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J. 
Wolf,  Rose  Schnitzer  and  Jemiie  Wolf  were  doing 
business  as  co-partners  under  the  name  and  style 
of  Alaska  Junk  Company.  During  the  years  1942 
and  1943  Alaska  Junk  Company  was  engaged  in 
the  business  of  buying,  selling  and  generally  deal- 
ing in  junk,  pipe,  tools,  machinery,  hardware,  scrap 
and  other  metals  and,  as  a  part  of  its  regular  busi- 
ness, made  loans  and  advances  to  customers  and 
affiliated  enterprises,  always  treating  these  loans 
and  advances  as  "accounts  receivable"  on  its  books 
of  account. 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was 
engaged  in  a  similar  business  and  in  1941  organized 
the  Oregon  Electric  Steel  Rolling  Mills  (herein- 
after referred  to  as  "Oregon  Steel")  an  Oregon 
corporation,  to  manufacture  steel  products.  The 
company's  authorized  capital  was  2,500  shares  hav- 
ing a  par  value  of  $100.00  each,  a  total  capital  of 
$250,000.00.  Upon  final  distribution  of  this  stock  the 
partners  of  Alaska  Junk  Company  received  1,249 
shares  and  Morris  Schnitzer  625  shares. 
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From  October,  1941,  to  November,  1943,  Alaska 
Junk  Company  advanced  to  Oregon  Steel,  cash 
$327,870.23,  paid  bills  of  $166,340.16  and  furnished 
goods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01.  All  of  these  items 
were  charged  on  Alaska  Junk  Company's  books  as 
^'accounts  receivable"  from  Oregon  Steel.  On  the 
books  of  Oregon  Steel  these  items  were  entered  as 
''accounts  payable."  Alaska  Junk  Company  re- 
ceived payments  of  cash  $114,519.88,  received  stock 
of  a  par  value  of  $124,900.00  and  debenture  notes 
of  a  face  value  of  $174,000.00  making  total  re- 
ceipts of  $413,419.88,  which  items  were  credited  to 
said  accounts  receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company 
orally  agreed  that  Morris  Schnitzer  would  bear  % 
of  the  total  loss,  if  any,  that  might  be  sustained  by 
Morris  Schnitzer  and  Alaska  Junk  Company  from 
advances  to  Oregon  Steel  over  and  above  the  ad- 
vances credited  to  stock  subscriptions.  Alaska  Junk 
Company  in  turn  agreed  to  bear  %  of  any  such  loss. 

Alaska  Junk  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills  of 
Oregon  Steel  upon  a  promise  of  early  repayment, 
based  upon  engineering  estimates  of  minimum  earn- 
ings of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

In  June,  1943,  Morris  Schnitzer  was  inducted  into 
military  service  and  Oregon  Steel  was  unable  to 
obtain  competent  management.  As  a  result  of  this 
and  other  difficulties  the  operations  were  unsuccess- 
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fill,  and  ill  November,  1943,  ceased.  It  was  then 
decided  by  the  stockholders  to  withdraw  from  the 
enterprise,  and  Oregon  Steel  stock  was  then  sold. 
Prior  to  the  sale  Oregon  Steel  issued  Alaska  Junk 
Company  its  promissory  note  for  $427,843.87,  the 
balance  of  its  account  receivable,  and  issued  its  note 
of  $26,829.28  to  Schnitzer  Steel  Products  Company 
(Morris  Schnitzer).  In  exchange  for  these  two 
notes  Alaska  Junk  Company  and  Morris  Schnitzer 
received  a  third  mortgage  note  for  $151,000.00.  This 
compromise  resulted  in  a  total  loss  of  $303,625.90 
and  by  reason  of  the  agreement  between  Morris 
Schnitzer  and  Alaska  Junk  Company,  Alaska  Junk 
Company  sustained  a  loss  of  $202,350.60,  which  was 
charged  off  as  a  bad  debt. 

On  the  partnership's  return  for  1943  a  deduction 
of  the  $202,350.60  was  claimed  as  a  bad  debt.  It  is 
this  amount  which  the  Commissioner  has  disallowed 
as  a  deduction.  The  Commissioner's  contention  was 
upheld  by  the  Tax  Court  of  the  United  States  and 
petitioner  submits  that  iii  making  its  determination 
the  Tax  Court  was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
which  he  intends  to  rely  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court 
of  the  United  States: 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
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nershij)  in  which  petitioner's  transferror  was  a 
partner  was  not  deductible  as  a  bad  debt  in  com- 
puting net  income  subject  to  taxation. 

2.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was 
a  i)artner  was  not  a  bad  debt. 

3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  sum  of  $202,350.60,  of 
the  ])artnership  in  which  petitioner's  transferror 
was  a  partner  were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner's  trans- 
ferror was  a  partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supported  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

6.  The  Tax  Court  erred  in  determining  that 
there  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the  Tax  Court  of  the  United  States  be 
reviewed  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit ;  that  a  copy  of  the  record  on 
review  be  prepared  in  accordance  with  law  and  with 
the  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing  and  that  appropriate  action 
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be  taken  by  said  Court  to  review  and  correct  the 
decision  of  the  Tax  Court  which  petitioner  submits 
is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  filed  Jan.  4,  1950,  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  OF  PETITION 
FOR  REVIEW 

To :  Charles  Oliphant,  Chief  Counsel  for  the  Bureau 
of  Internal  Revenue. 
You  will  please  take  notice  that  on  the  4th  day 
of  January,  1950,  the  petitioner  above  named  filed 
with  the  Clerk  of  the  Tax  Court  of  the  United 
States  at  Washington,  D.  C.  a  Petition  for  Review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court  of 
the  United  States  heretofore  entered  in  the  above 
entitled  proceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is 
attached  hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

Receipt  of  copy  acknowledged. 

Received  and  Filed  Jan.  9,  1950,  T.C.U.S. 
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The  Tax  Court  of  tlie   United  States 
Washington 

[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
:  going  documents,  1  to  12,  inclusive,  constitute  and 
iare  all  of  the  original  papers  and  proceedings  be- 
fore The  Tax  Court  of  the  United  States  as  set 
forth  in  the  ''Designation  of  Record"  except  the 
original  exhibits  1-27,  inch,  28,  30,  31,  33-36,  inch, 
65,  66,  72-79,  inch;  A-Z,  AA-HH,  inch,  on  file  in 
ray  office  as  the  original  record  in  the  proceeding 
and  in  which  the  petitioner  in  The  Tax  Court  pro- 
ceeding has  initiated  an  appeal  as  above  numbered 
and  entitled,  together  with  a  true  copy  of  the  docket 
i  entries  in  said  Tax  Court  proceeding,  as  the  same 
appear  in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  January,  1950. 

[Seal]        /s/  VICTOR  S.  MERSCH, 
Clerk. 
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[Endorsed]  :  No.  12472.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  Harry  J. 
Wolf,  Deceased,  by  Monte  L.  Wolf,  Administrator, 
de  bonis  non  with  the  will  annexed  of  said  estate, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Coin*t  of  Apj)eals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


40  Estate  of  Harry  J.  Wolf,  etc.  vs. 

T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs.  -^ 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MOTION  TO  CONSOLIDATE  APPEALS 
The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing, 
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the  argument,  the  decisioTi  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
!  proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
but  one  opinion  in  connection  with  all  of  these  cases, 
that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  partner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  partnership  known  as  the 
Alaska  Junk  Company,  that  the  sole  question  for 
decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 

/s/  EGBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  Consolidate  Appeals  upon 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue  of  the  United  States,  by  on  said  day  de- 
positing a  duly  certified  copy  thereof  in  the  United 
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States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Eevenue  Building,  Wash- 
ington, D.  C  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  commission  expires :  9-22-52. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

Chief  Judge. 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  of  Court  of  Apjjeals  and  Causes.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  partners  was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  their  transferrors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence ;  and  is  not  supjDorted  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  evidence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  ^  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  i^artnership. 

6.  The  Tax  Court  erred  in  admitting  respond- 
ent's exhibits  O,  P,  Q,  IT,  V,  A  A,  FF,  GG  and  HH 
over  objections  of  petitioner  for  the  reasons  set 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Report's  1'ranscript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  offered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
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the  petitioners  have  designated  foi*  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rely  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  i)repaid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, Washington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  15,  1950. 
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The  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  14,278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  the 
above  entitled  court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Inter- 
nal Revenue  in  his  Notice  of  Deficiency,  (symbols 
IT  :90D  :DLA)  dated  March  4,  1947,  and  as  a  basis 
of  his  proceeding  alleges  as  follows: 

I. 

The  petitioner,  an  individual,  residing  at  3410 
S.  E.  Woodstock  Boulevard,  Portland,  Oregon,  is 
one  of  three  equal  transferees  of  the  residuary 
estate  of  Jennie  Wolf,  deceased.  The  returns  for 
the  periods  here  involved  were  filed  by  Jennie  Wolf 
with  the  Collector  for  District  of  Oregon. 

II. 

The  Notice  of  Deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  from  Seattle,  Washington,  under  date 
of  March  4,  1947. 
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III. 

The  tax(;s  in  controversy  ar(^  incorn(3  taxes  for 
the  calendar  years  1942  and  1943,  and  the  amount 
[in  controversy  does  not  exceed  $42,273.99,  which 
isum  is  equal  to  the  amount  of  deficiency  asserted. 
iThe  petitioner  contends  that  at  all  times  during 
jthe  calendar  years  1942  and  1943,  Jennie  Wolf  was 
!a  partner  in  The  Alaska  Junk  Company  with  an 
interest  therein  equal  to  that  of  her  husband,  Harry 
J.  Wolf.  Said  partnership  interest  of  Jennie  Wolf 
lis  in  issue  before  this  Court  in  the  appeal  herein- 
'aftei*  mentioned,  and  in  the  event  this  Court  in  said 
iappeal  should  determine  that  Jennie  Wolf  was  not 
isuch  })artner  during  said  calendar  years,  the  peti- 
tioner claims  that  he  is  entitled  to  a  refund  of 
$12,316.99  which  is  one-third  of  the  amount  of 
$36,950.97  i)aid  by  said  Jennie  Wolf  within  three 
years  of  the  mailing-  of  said  Notice  of  Deficiency 
'as  income  and  victory  taxes  on  account  of  her  dis- 
'tributive  share  of  the  net  income  of  said  partner- 
ship for  the  calendar  years  of  1942  and  1943. 

I  ■^^• 

The  determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  as 
a  deduction  of  The  Alaska  Junk  Company  in  the 
calendar  year  1943  the  sum  of  $202,350.60  as  (1)  a 
bad  debt  owed  to  The  Alaska  Junk  Company  by 
the  Oregon  Electric  Steel  Rolling  Mills  which  be- 
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came  worthless  in  said  calendar  year,  or  (2)  as  a 
loss  deductible  under  the  provisions  of  Sec.  23  (e), 
I.R.C. 

(b)  The  Commissioner  erred  in  including  an 
additional  $50,587.65  in  the  Income  Tax  Net  Income 
and  Victory  Tax  Net  Income  of  said  Jennie  Wolf  i 
for  the  calendar  year  1943  as  a  result  of  his  said 
disallowance  of  the  said  sum  of  $202,350.60  as  a 
deduction  of  The  Alaska  Jmik  Company  for  said 
calendar  year. 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

Re  Bad  Debt  Loss 
(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  great  many  years  prior  thereto,  Sam 
Schnitzer,  Rose  Schnitzer,  Harry  J.  Wolf  and  ( 
Jennie  Wolf  were  co-partners  under  the  names  and 
styles  of  The  Alaska  Junk  Company  and  Schnitzer- 
AVolf  Machinery  Company,  and  as  such  co-partners 
w^ere  engaged  in  the  business  of  buying,  selling  and 
generally  dealing  in  junk,  new  and  second  hand 
pipe,  tools,  machinery,  hardware,  metal  and  metal  i 
products  of  every  character,  and  in  promoting  and 
financing  business  enterprises  of  a  nature  related 
to  the  other  said  activities  of  said  partnership,  and 
the  principal  place  of  business  of  said  partners  was 
in  Portland,  Oregon.  During  all  said  times  each  of 
the  said  persons  owned  a  one-quarter  interest  in  the 
business  and  property  of  said  partnership,  which 
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said  partnership  is  hereinafter  referred  to  as  The 
[Alaska  Junk  Cornx)any. 

j  (b)  At  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
jtion  having  an  authorized  capital  stock  of  2500 
shares  consisting  of  common  stock  of  a  par  value 
of  $100.00  each.  Sam  Schnitzer  and  Harry  J.  Wolf 
jeach  subscribed  to  a  portion  of  the  capital  stock, 
kvhich  portion  was  subsequently  issued  and  there- 
upon immediately  reissued  so  as  to  divide  it  equally 
among  said  four  partners.  Thereafter  additional 
stock  was  issued  in  substantially  equal  amounts  to 
each  of  the  four  partners.  Said  corporation  was 
fully  paid  for  all  said  stock.  The  balance  of  the 
issued  stock  of  said  corporation  was  owned  by  other 
jpersons,  Morris  Schnitzer,  son  of  Sam  Schnitzer 
land  Rose  Schnitzer,  owned  all  of  the  said  balance 
lexcept  three  shares. 

(c)  Said  Morris  Schnitzer  at  and  during  all 
times  hereinafter  mentioned  was  engaged  in  Port- 
land, Oregon,  in  the  business  of  buying  and  selling 
new  and  used  iron,  steel,  tools  and  machinery  and 
conducted  such  business  under  the  name  and  style 
of  the  Schnitzer  Steel  Products  Co. 
I  (d)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941,  and 
November  22,  1943,  on  an  open  account,  at  the 
instance  and  request  of  said  corporation,  advanced 
inioney  to  said  corporation,  either  directly  or  by 
imaking  ])ayments  on  its  account  to  its  creditors, 
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purchased    and    furnished    it    with    merchandise 
charging   the   cost  thereof   to   it,   and   sold  goods,  i 
wares  and  merchandise  to  it  at  the  regular  prices 
charged  by  The  Alaska  Junk  Company  to  the  trade  I 
in  general.    On  November  26,  1943,  the  balance  due  i 
and  owing  to  The  Alaska  Junk  Company  from  said 
corporation  on  said  open  account  Avas  $428,132.13. 

(e)  In  consideration  of  said  open  account  being 
credited  with  the  sum  of  $174,000.00  the  said  corpo- 
ration made,  executed  and  delivered  to  The  Alaska 
Junk  Company  one  hundred  seventy-four  (174) 
First  Debentures  (unsecured)  in  the  total  amount] 
of  $174,000.00,  bearing  interest  at  8%  per  annum, 
and  on  July  14,  1943,  said  Alaska  Junk  Company 
credited  said  open  account  with  said  amount  of 
$174,000.00,  and  charged  its  "Stocks  and  Bonds" 
account  with  a  like  sum.  For  a  valuable  considera- 
tion seventy-five  (75)  such  debentures  in  the  sum 
of  $75,000.00  were  also  executed  and  delivered  by 
said  corporation  to  Morris  Schnitzer.  No  payments 
of  either  principal  or  interest  were  ever  made  on 
any  of  said  debentures. 

(f)  Soon  after  the  organization  of  said  corpo- 
ration, The  Alaska  Junk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
whereby  it  was  agreed  that  in  the  event  a  loss 
should  be  sustained  by  The  Alaska  Junk  Company 
as  a  result  of  its  extending  credit  to  said  corpora- 
tion, Morris  Schnitzer  would  pay  to  the  Alaska 
Junk  Company  so  much  of  any  such  loss  as  should 
exceed  two-thirds  of  the  total  combined  losses  of 
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^limself  and  Tlic  Alaska  Junk  Company  sustained 
Ion  account  of  the  extension  of  credit  to  said  cor- 
poration by  himself  and  The  Alaska  Junk  Company, 
and  a  corresponding  guaranty  was  made  by  The 
Alaska  Junk  Company  to  Morris  Schnitzer  to  the 
Extent  of  one-third  of  the  total  combined  losses  of 
pid  parties  sustained  through  the  extension  of 
Icredit  to  said  corporation. 

(g)  The  idea  for  the  establishment  of  said  cor- 
poration was  conceived  by  Morris  Schnitzer  and 
[from  its  inception  to  July  17,  1943,  he  acted  as  its 
])r(^sident  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  service  of  the  United  States 
and  this  left  the  corporation  without  a  directing 
Jiead  sufficiently  informed  and  capable  of  carrying 
^ut  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  i)lace.  None  could  be  found. 
iNone  of  the  remaining  stockholders  of  said  corj^o- 
ration  or  partners  of  The  Alaska  Junk  Company 
wer(^  able  to  i)roperly  manage  the  plant.  Its  opera- 
tion bogged  down.  There  was  a  $678,843.70  mort- 
gag(^  against  its  real  estate.  It  owed  $149,650.00  for 
which  its  inventories  were  security,  and  in  addition 
to  the  sums  it  owed  The  Alaska  Junk  Company  and 
Morris  Schnitzer,  it  owed  $190,684.06  on  open  ac- 
leounts.  It  lost  money,  became  unable  to  pay  its 
jdebts,  and  it  became  apparent  that  it  would  be  im- 
])ossible  for  it  to  carry  on  and  operate  profitably. 
Tbereujion  many  industrialists  of  large  financial 
.ability   were   solicited   in   repeated   efforts   to   find 
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some  person  or  organization  that  would  take  over 
the  interests  of  The  Alaska  Junk   Company  and  I 
Morris   Schnitzer  in  said  corporation  under  such 
terms  as  would  save  them  from  loss,  or  at  least, 
under  terms  that  -would  result  in  as  little  loss  to 
them   as  possible.    Including   those   solicited  were 
Kemieth  E.  Hall  and  A.  M.   Mears,   then  of  the 
Hesse-Ersted  Iron  Works.   After  extended  negotia- 
tions an  agreement  was  made  by  and  between  said  I 
Hall,    Mears,    The    Alaska    Junk    Company,    and  I 
Morris    Schnitzer,    by    his    attorney-in-fact,    Sam 
Schnitzer,  whereby  said  Hall  and  Mears  agreed  to 
purchase  the  outstanding  stock  of  said  corporation 
at  a  nominal  sum  and  thereafter  to  cause  said  cor- 
poration to  execute  and  deliver  a  promissory  note 
to  The  Alaska  Junk  Company  and  Morris  Schnitzer 
in  the  sum  of  $249,000.00  to  be  secured  by  a  second  i 
mortgage  upon  its  properties  in  payment  of  all  said  ! 
debentures,  and  to  execute  and  deliver  a  promissory 
note  to  said  persons  in  the  sum  of  $151,000.00  se- 
cured by  a  third  mortgage  upon  said  properties  in 
compromise  and  full  payment  of  the  balance  due 
on  said  open  account  and  in  complete  satisfaction  i 
of  a  debt  of  $26,493.77  then  due  and  owing  from  ' 
said  corporation  to  Morris  Schnitzer.    The  Alaska 
Junk  Company  entered  into  said  agreement  for  the 
reason  that  it  gave  The  Alaska  Junk  Company  the 
best  opportunity  it  could  find  to  realize  the  greatest 
possible  amount  on  the  obligations  owed  to  it  by 
said  corporation. 

(h)     As  evidence  of  the  correct  balance  due  The 
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laska  Junk  Company  on  its  said  open  account 
ja  demand  promissory  note  in  the  amount  of  said 
balance  was  executed  and  delivered  by  said  corpo- 
ration to  The  Alaska  Junk  Company,  and  as  evi- 
'dence  of  the  correct  amount  of  said  debt  owed  by 
said  corporation  to  Morris  Schnitzer  a  demand 
[)romissory  note  in  the  amount  of  said  debt  was 
executed  and  delivered  by  said  corporation  to  Sam 
Schnitzer,  the  attorney-in-fact  for  Morris  Schnitzer. 
I  (i)  On  November  26,  1943,  subsequent  to  the 
execution  and  delivery  of  the  demand  notes  men- 
tioned in  paragra})h  V  (h),  all  of  the  issued  stock 
f)f  said  cor])oration  was  sold  to  said  Hall  and  Mears 
and  transferred  to  them  or  their  order  pursuant  to 
the  agreement  mentioned  in  paragraph  V  (g)  ;  and 
Miereafter  said  corporation  executed  and  delivered 
jpromissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
flunk  Com])any  and  Morris  Schnitzer,  by  his  said 
attoi-ney-in-fact,  all  in  accordance  with  said  agree- 
ment. 

(j)  Upon  the  receipt  of  said  promissoiy  note 
and  second  mortgage  for  the  amount  of  $249,000.00 
all  of  the  said  debentures  were  returned  to  the 
said  corporation  as  fully  paid  and  satisfied,  and 
The  Alaska  Junk  Company  credited  its  said  open 
account  with  $142,200.33,  which  was  its  j)ro  rata 
share  of  the  said  promissory  note  and  third  mort- 
gage for  $151,000.00,  and  pursuant  to  said  guaranty 
agreement  charged  Morris  Schnitzer  with  $83,- 
r)81. 20  and  credited  said  o])en  account  with  an  equal 
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amount,  thereby  reducing  the  balance  of  said  open   i 
account  to  $202,350.60,  which  balance  became  worth- 
less within  the  calendar  year  1943,  because  under 
the  terms  of  the  settlement  with  said  corporation 
embodied  in  the  agreement  mentioned  in  paragraph   i 
V  (g)  no  further  amount  could  be  realized  on  said   I 
unpaid  balance  from  the  corporation,  and  the  said   I 
sum  of  $83,581.20  was  the  entire  amount  for  which   i 
Morris  Schnitzer  was  liable  under  the  said  guar- 
anty.   On   December   31,   1943,   The   Alaska   Junk 
Company  charged  oft'  the  said  balance  as  a  bed  debt, 
and  nothing  has  since  been  received  thereon. 

(k)     On  account  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sustained  I 
a  bad  debt  or  business  loss  in  the  calendar  year 
1943  in  the  sum  of  $202,350.60. 

(1)  The  Commissioner  arbitrarily  considered  ' 
that  the  said  unpaid  and  worthless  balance  of  $202,- 
350.60  represented  a  contribution  by  The  Alaska 
Junk  Company  to  the  capital  of  said  corporation. 
Petitioner  is  informed,  believes  and  therefore  al- 
leges that  there  was  no  intention  at  any  time  by 
any  of  the  said  partners  that  the  said  amount,  or 
any  portion  thereof,  should  be  a  capital  contribu- 
tion to  said  corporation,  but  on  the  contrary  it 
was  the  intention  of  The  Alaska  Junk  Company 
that  it  was  extending  credit  and  that  the  full  bal- 
ance shown  by  its  said  open  account  would  be  re- 
paid to  it  by  said  corporation. 
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Re  Refund 

I     (m)     Said   Jennie   Wolf  was  the   wife   of   said 
'Harry  J.  Wolf  and  the  mother  of  the  petitioner, 
, Charlotte  C.  Cohon  and  Blossom  M.  Goldstein.  Jen- 
nie Wolf  died  on  April  8,  1945,  and  left  a  will 
which  was  duly  admitted  to  probate  by  an  order  of 
the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  Probate  Department,  made 
and  entered  on  April  18,  1945,  in  the  Matter  of 
^Estate  of  Jennie  Wolf,  Deceased,  Probate  No.  53,- 
880.    By  the  terms  of  said  will  said  Jennie  Wolf 
directed  that  her  funeral  expenses,  just  debts,  es- 
jtate    and    inheritance    taxes    be    paid,    bequeathed 
Ispecific  articles  of  jewelry,  household  furniture,  fix- 
tures, linens,  silverware,  and  certain  specified  sums 
of  money,  and  then  disposed  of  all  the  rest,  residue 
'and  remainder  of  her  property  and  estate  pursuant 
to  the  eighth  paragraph  of  said  will.    The  second 
and  eighth  paragrajDhs  of  said  will  read  as  follows: 
"Second:     I   have   a  husband   named   Harry  J. 
Wolf.    I  have  three  living  children,  whose  names 
land  the  date  of  their  births  are  as  follows,  to  wit: 
(1)    Monte   L.   Wolf,   who   was   born   on   April   5, 
1909;  and  (2)  Charlotte  C.  Cohon— nee  Wolf,  who 
was  born  on  September  8,  1911;  and  (3)  Blossom 
,M.   Goldstein — nee   Wolf,  who  was  born   on   July 
JS,  1919." 

!  ''Eighth:  I  give  and  bequeath  and  devise  all 
I  of  the  rest,  residue  and  remainder  of  my  property 
I  and  estate — real  and  personal  and  mixed,  and 
I  wheresoever  situated  and  whether  acquired  before 
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or  after  making  this  Will — in  equal  shares  to  my 
above  named  three  children." 

There  was  no  person  named  in  said  will  as  a  child 
of  Jennie  Wolf  other  than  those  named  in  said 
second  paragrajDh,  and  she  had  no  other  children,  i, 

(n)  Said  Harry  J.  Wolf,  was  duly  appointed 
the  executor  of  said  will  and  estate,  qualified  as 
such,  and  administered  the  estate.  He  filed  his  final 
account,  which  was  duly  approved  and  distribu- 
tion was  ordered  by  said  Court  on  March  29,  1946. 
Distribution  was  thereupon  made  of  all  the  prop- 
erty and  estate  of  said  Jennie  Wolf,  deceased,  that  1 
remained  in  the  hands  of  said  executor,  and  by  or- 
der of  said  Court  duly  made,  entered  and  effective 
on  April  1,  1946,  the  administration  of  said  estate 
was  fully  and  completely  closed  and  Harry  J.  Wolf 
was  discharged  and  released  as  executor  of  said 
estate.  There  has  been  no  executor  of  said  will  or 
estate  or  personal  representative  of  said  Jennie 
Wolf,  Deceased,  since  the  date  last  mentioned;  and 
petitioner  is  informed,  believes  and  therefor  alleges 
that  under  the  law  and  practice  of  the  State  of 
Oregon  said  Harry  J.  Wolf,  by  virtue  of  the  order 
last  mentioned,  was  on  said  date  completely  and  i 
forever  divested  of  any  and  all  right,  power  or  au- 
thority to  in  any  way  further  act  for  or  on  behalf 
of  the  said  estate  which  was  at  the  same  time  fully 
and  completely  closed  as  aforesaid. 

(o)  The  petitioner  is  informed,  believes  and 
therefor  alleges  that  in  determining  the  taxable  in- 
come of  said  Hariy  J.  Wolf  for  the  calendar  years 
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1942  and  1943  the  Commissioner  refused  to  recog- 
nize that  Jennie  Wolf  was  a  partner  during  said 
calendar  years  in  the  said  business  carried  on  under 
the  name  of  The  Alaska  Junk  Company  with  an 
interest  therein  equal  to  that  of  Harry  J.  Wolf, 
although  the  Commissioner  had  recognized  her  as 
such  a  partner  for  many  years  prior  thereto,  and 
that  based  on  his  said  refusal  to  recognize  her  as 
such  partner  during  said  years  he  treated  her  dis- 
tributive share  of  the  net  profits  of  said  partner- 
ship for  said  years  as  income  of  Harry  J.  Wolf 
and  determined  a  deficiency  in  the  income  tax  lia- 
bility of  said  Harry  J.  Wolf  for  said  calendar  years 
in  the  sum  of  $151,049.05,  and  that  said  Harry  J. 
Wolf  has  filed  with  the  Clerk  of  this  Court,  or  at 
least,  has  mailed  to  him  for  filing,  an  appeal  to 
this  Court  wherein  said  Harry  J.  Wolf  alleged 
that  Jennie  Wolf  was  a  partner,  with  such  interest, 
during  said  calendar  years  and  that  the  Commis- 
sioner erred  in  refusing  to  recognize  her  as  such. 

(p)  In  the  event  the  issue  referred  to  in  para- 
graph V  (o)  should  be  determined  by  this  Court 
adversely  to  said  contentions  of  said  Harry  J.  Wolf, 
the  said  Jennie  Wolf  will  have  overpaid  her  in- 
come and  victory  taxes  for  said  calendar  years  by 
the  sum  of  $36,950.97. 

(q)  All  of  the  specific  and  pecimiary  bequests 
made  by  said  Jennie  Wolf  in  her  said  will  were  paid 
in  full,  and  the  entire  amoimt  of  said  sum  of  $36,- 
950.97  was  paid  on  said  income  and  victor}^  taxes 
in  diminution  of  the  interests  of  petitioner,  said 
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Charlotte  C.  Cohoii  and  Blossom  M.  Goldstein  as 
the  residuary  legatees  under  said  will  of  said  Jen- 
nie Wolf,  deceased;  and  in  the  event  of  such  an 
adverse  determination  on  said  partnership  issue, 
petitioner  as  a  transferee  of  said  Jennie  Wolf 
would  be  entitled  to  a  refund  of  one-third  of  the 
resultant  overpayment  as  his  portion  thereof,  to 
wit :  he  would  be  entitled  to  a  refund  of  |12,316.99. 

(r)  None  of  the  foregoing  allegations  are  in 
any  way  intended  as  an  admission  that  the  Com- 
missioner was  correct  in  his  refusal  to  recognize 
said  partnership  interest  of  Jennie  Wolf,  and  para- 
graphs (m)  through  (q)  are  included  herein  only 
to  protect  the  petitioner's  interests  as  a  claimant 
in  the  event  this  Court  should  determine  said  part- 
nership issue  in  said  appeal  adversely  to  the  in- 
terests of  Harry  J.  Wolf. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  determine  that  Jennie 
Wolf  paid  her  taxes  in  full  for  all  years  in  ques- 
tion and  that  there  is  no  deficiency  in  her  income 
and/or  victory  taxes  due  from  petitioner  for  said 
years,  and  petitioner  further  prays  that  this  cause 
not  be  determined  by  this  Court  prior  to  its  de- 
termination of  said  partnership  issue  in  said  ap- 
peal of  Harry  J.  Wolf,  and'  if  said  issue  is  deter- 
mined adversely  to  the  interests  of  said  Harry 
J.  Wolf,  then  and  in  such  event,  that  this  Court 
determine  that  Jennie  Wolf  made  an  overpayment 
of  her  income  and  victory  taxes  for  the  calendar 
vears  in  question  in  the  sum  of  $36,950.97,  and  that 
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she  paid  the  same  within  three  years  i)rior  to  the 
mailing  of  said  Notice  of  Deficiency,  and  that  the 
petitioner's  share  in  such  overpayment,  if  an  over- 
payment is  determined,  is  $12,316.99,  together  with 
interest  thereon  as  provided  by  law,  and  petitioner 
also  prays  for  such  further  relief  as  may  be  just 
and  proper  in  the  i)remises. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 
State  of  Oregon, 
County  of  Multnomah — ss. 

Monte  L.  Wolf,  being  first  duly  sworn,  says  that 
he  is  the  petitioner  above  named,  that  he  has  read 
the  foregoing  petition  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those  stated 
to  be  upon  information  and  belief,  and  those  he 
believes  to  be  true. 

/s/  MONTE  L.  WOLF. 

Subscribed  and  sworn  to  before  me  this  26th 
day  of  May,  1947. 

[Seal]         /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  expires :  March  28,  1951. 
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Exhibit  A 

Treasury  Department 

Internal  Revenue  Service 

Seattle  1,  Washington 

March  4,  1947. 

Office  of  Internal  Revenue  Agent  in  Charge,  Seat- 
tle Division,  305A  1331  Third  Avenue  Build- 
ing. 

IT:90D:DLA 

Mr.  Monte  L.  Wolf 

3410  S.  E.  Woodstock  Blvd. 

Portland,  Oregon 

Dear  Mr.  Wolf: 

You  are  advised  that  the  determination  of  the 
income  tax  liability  of  the  Estate  of  Jennie  Wolf, 
deceased,  900  S.  W.  First  Avenue,  Portland,  Ore- 
gon, for  the  taxable  year  ended  December  31,  1943, 
discloses  a  deficiency  of  $42,273.99,  as  shown  in  the 
statement  attached.  The  amount  of  the  deficiency 
stated,  plus  interests  as  provided  by  law,  constitut- 
ing your  liability  as  transferee  of  assets  of  said 
Estate  of  Jennie  Wolf,  deceased,  will  be  assessed 
against  you. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiencj^  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
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letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington  25,  D.  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seat- 
tle 1,  Washington  for  the  attention  of  IT:90D:DLA. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  the  return (s)  by  permitting-  an  early 
assessment  of  the  deficiency  or  deficiencies,  and 
will  prevent  the  accumulation  of  interest,  since 
the  interest  period  tei'minates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent  in 
Charge. 
DLA  :mts 
Enclosures : 
Statement 
Form  of  waiver 
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IT  :90D  :DLA 

Monte  L.  Wolf,  Transferee 

Statement 

Estate  of  Jennie  Wolf,  Deceased,  Transferor 

900  S.  W.  First  Avenue 

Portland,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943 

Monte  L.  Wolf,  Transferee 

3410  S.  E.  Woodstock  Blvd. 

Portland,  Oregon 

Deficiency 

Income  tax $  42,273.99 

The  records  of  this  office  indicate  that  assets  of  the  above-named 
decedent's  estate  were  transferred  to  vou  on  or  about  April  1, 
1946. 

The  above-stated  amount  represents  your  liability  as  a  trans- 
feree of  assets  of  the  Estate  of  Jennie  Wolf,  deceased,  900  S.  W. 
First  Avenue,  Portland,  Oregon,  for  a  deficiency  in  income  tax 
due  from  the  Estate  of  Jennie  Wolf,  deceased,  for  the  taxable  year 
ended  December  31, 1943. 


Taxable  Year  Ended  December  31, 1943 
Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 
Net  Income     Net  Income 

Net  income  as  disclosed  by  return $  52,654.75     $  56,514.91 

Unallowable  deductions  and  additional  income  : 

(a)   Income  from  partnership 50,587.65         50,587.65 

Net  income  adjusted $103,242.40    $107,102.56 


Explanation  of  Adjustments 

(a)  It  is  held  after  examination  of  the  1943  return  filed  by  the 
partnership,  Alaska  Junk  Co.,  that  the  distributive  share  of  Jen- 
nie Wolf,  deceased,  of  the  income  from  that  partnership  was 
$107,101.58.  Reported  on  the  return,  $56,513.93.  Additional  in- 
come from  partnership,  $50,587.65. 
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Computation  of  Income  and  Victory  Tax 

Income  tax  net  income,  adjusted $103,242.40 

Less:  Personal  exemption None 

Surtax  net  income _ $103,242.40 

Less:  Earned  income  credit i 300.00 

Balance  subject  to  normal  tax $102,942.40 

Normal  tax  at  6%  on  $102,942.40 $     6,176.54 

Surtax  on  $103,242.40 61,701.50 

Total  income  tax $  67,878.04 

Victory  tax  net  income  adjusted $107,102.56 

Less :  Specific  exemption 624.00 

Income  subject  to  victory  tax $106,478.56 

Victory  tax  before  credit,  5%  of 

$106,478.56   $     5,323.93 

Less :  Victory  tax  credit 500.00 

Net  victory  tax 4,823.93 

Net  income  tax  and  victory  tax $  72,701.97 

Income  tax  for  1942 $  26,091.94 

Amount  of  net  income  tax  and  victory  tax $  72,701.97 

Forgiveness  feature : 

(a)  Amount  of  income  tax  for  1942....$  26,091.94 

(b)  Amount  forgiven  (34  of  (a)  ) 19,568.95 

(c)  Amount  unforgiven 6,522.99 

Total  income  and  victory  tax  liability $  79,224.96 

Income  and  victory  tax  liability  disclosed  by  return 

Account  No.  353534 ." 36,950.97 

Deficiency  of  income  tax $  42,273.99 

Received  and  filed  May  29,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioiier  of  Internal  Reve- 
nue, by  his  attorney,  Charles  Oliphant,  Acting  Chief 
Counsel,  Bureau  of  Internal  Revenue,  and  for  an- 
swer to  the  petition  filed  herein,  admits,  denies  and 
alleges  as  follows: 

I.  Admits  the  allegations  contained  in  para- 
graph I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are, 
in  part,  income  taxes  for  the  calendar  years  1942 
and  1943;  that  the  amount  of  the  taxes  so  in  con- 
troversy, exclusive  of  interest  as  provided  by  law, 
is,  to  wit:  $42,273.99,  and  that  the  alleged  part- 
nership interest  of  the  decedent,  Jennie  Wolf,  in 
the  business  known  and  carried  on  under  the  name 
of  Alaska  Junk  Company  during  the  years  1942 
and  1943  is  in  controversy  before  this  Court.  De- 
nies the  remaining  allegations  contained  in  para- 
graph III  of  the  petition,  but  admits  that  peti- 
tioner makes  the  contentions  as  set  forth  in  said 
paragraph.  Alleges  that  said  amount  of,  to  wit: 
$42,273.99,  consists,  in  part,  of  victory  tax  for  the 
year  1943;  that  the  income  tax  liability  of  the  de- 
cedent, Jennie  Wolf,  for  the  year  1942,  is  in- 
volved in  this  proceeding  only  by  reason  of  the  for- 
giveness feature  of  section  6  of  the  Current  Tax 
Payment  Act   of  1943;  that  no  part  of  the  defi- 
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ciency  in  income  and  victory  tax  as  determined  by 
respondent  to  be  due  from  petitioner's  transferor, 
the  Estate  of  Jennie  AVolf,  Deceased,  for  the  tax- 
able year  1943,  in  the  amount  of,  to  wit :  $42,273.99, 
arises  out  of  or  is  attributable  to  any  adjustment 
made  by  respondent  to  or  in  respect  of  the  net  in- 
come as  reported  by  petitioner's  said  transferor 
and/or  said  transferor's  decedent,  Jennie  Wolf,  for 
the  taxable  year  1942,  and  that  the  alleged  part- 
nership interest  of  the  decedent,  Jennie  Wolf,  in 
the  business  known  and  carried  on  under  the  name 
of  Alaska  Junk  Company  during  the  years  1942 
iand  1943  is  in  issue  before  this  Court  in  the  re- 
flated ])roceedings  entitled  Harry  J.  Wolf,  Docket 
No.  14209,  and  Sam  Schnitzer,  Docket  No.  14278; 
also,  in  the  related  transferee  proceedings  entitled 
Blossom  M.  Goldstein,  Docket  No.  14279,  and  Char- 
lotte C.  Cohon,  Docket  No.  14280. 

IV  (a)  and  (b).  Denies  that  he  erred  in  his 
determination  of  the  deficiency  shown  by  the  no- 
tice of  deficiency  from  which  ])etitioner's  appeal  is 
taken.  Specifically  denies  that  he  erred  in  the  man- 
ner and  form  as  alleged  in  paragraph  IV  (a)  and 
(b)  of  the  petition. 

V  (a) .  Denies  the  allegations  contained  in  i^ara- 
graph  V  (a)  of  the  petition,  except  to  the  extent 
that  in  the  event  the  decisions  of  this  Court  in  the 
pending  related  cases  of  Harry  J.  Wolf,  Docket  No. 
14209,  and  Sam  Schnitzer,  Docket  No.  14208,  should 
be  adverse  to  respondent,  i.e.,  the  Court's  decisions 
in  those  cases  should  be  ])redicated  u])on  his  find- 
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ing  and  holding  by  said  Court  that  the  decedent, 
Jennie  Wolf,  was,  during  the  taxable  years  1942 
and  1943,  a  valid  and  bona  fide  partner  in  the  busi- 
ness known  and  carried  on  under  the  name  of 
Alaska  Junk  Company,  and  said  decisions  shall 
have  become  final,  then  and  in  that  event,  and 
upon  that  condition  only,  the  respondent  admits 
the  allegations  contained  in  said  paragraph  V  (a) 
of  the  petition. 

(b)  to  (j),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  Y 
(b)  to  (j),  inclusive,  of  the  petition. 

(k)  Denies  the  allegations  contained  in  para- 
graph V(k)  of  the  petition. 

(1).  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  capital  invest- 
ment. Denies  the  remaining  allegations  contained 
in  paragraph  V(l)  of  the  petition. 

(m).  Admits  the  allegations  contained  in  para- 
graph Y(m)   of  the  petition. 

(n).  Admits  the  allegations  contained  in  para- 
graph V(n)  of  the  petition,  except  that  it  is  de- 
nied that  said  Harry  J.  Wolf  is  now  divested  of  any 
right,  power  or  authority  to  act  for  and  on  behalf  of 
said  estate. 

(o).  Admits  that  he,  the  Commissioner,  in  de- 
termining the  taxable  income  of  said  Harry  J. 
Wolf,  for  the  calendar  years  1942  and  1943,  re- 
fused to  recognize  that  Jennie  Wolf  was  a  iryavt- 
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ner   during    said    calendar   years    in   the    business 
carried  on  under  the  name  of  Alaska  Junk  Com- 
pany with  an  interest  therein  equal  to  that  of  Harry 
J.  Wolf;  that  based  on  his  said  refusal  to  recog- 
nize the  decedent,  Jennie  Wolf,  as  such   partner 
during  said  years,  he  treated  her  alleged  distribu- 
tive share  of  net  profits  of  said  business  for  said 
years  as  income  of  Harry  J.  Wolf  and  determined 
a  deficiency  in  the  income  and  victory  tax  liabil- 
jity  of  said  Harry  J.  Wolf  for  the  year  1943  in  the 
i amount  of,  to  wit:  $151,049.05;  and  that  said  Harry 
jj.  Wolf  has  filed  with  this  Court  his  petition,  at 
Docket  No.  14209,  as  aforesaid,  wherein  he  alleged 
ithat  the  decedent,  Jennie  Wolf,  w^as  a  partner,  wdth 
such  interest,  during  said  years,  and  that  the  Com- 
missioner erred  in  refusing  to  recognize  her  as  such. 
Denies  the  remaining  allegations  contained  in  para- 
grajjli  V(o)  of  the  petition. 

I  (p).  Admits  that  in  the  event  the  issue  referred 
to  in  })aragraph  V(o)  of  the  petition,  which  said 
issue  is  presented  in  the  pc^nding  proceeding  enti- 
tled Harry  J.  Wolf,  Docket  No.  14209,  as  afore- 
said, should  be  determined  by  this  Court  adversely 
to  the  contentions  of  said  Harry  J.  Wolf,  the  de- 
cedent, the  said  Jennie  Wolf,  will  have  overpaid 
;her  income  and  victory  tax  for  the  year  1943.  Foi' 
lack  of  sufficient  information  or  knowledge  upon 
the  basis  of  which  to  form  a  belief  as  to  the  truth 
or  falsity  thereof,  denies  the  remaining  allegations 
contained  in  paragraph  V(p)  of  the  petition. 

(q).     Admits  that  all  of  the  specific  and  pecu- 
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niary  bequests  made  by  said  Jennie  Wolf  in  her 
said  will  were  paid  in  full.  Denies  the  remaining 
allegations  contained  in  paragraph  V(q)  of  the 
l^etition. 

(r).  Because  of  the  absence  of  any  allegation  of 
fact  therein,  respondent  neither  admits  nor  denies 
the  statements  set  forth  in  paragraph  V(r)  of  the 
petition. 

VI.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  peti- 
tion, not  hereinbefore  specifically  admitted,  quali- 
fied, or  denied. 

VII.  For  further  answer  to  the  petition  herein, 
respondent  alleges  as  follows: 

(a).  That  the  taxpayer,  namely:  Jennie  Wolf, 
now  deceased,  and  formerly  of  Portland,  Oregon, 
from  whom  respondent  determined  the  deficiency 
involved  in  this  proceeding  to  be  due,  died  on, 
to  wit :  April  8,  1945,  a  resident  of  the  State  of 
Oregon;  that  said  decedent  died  testate;  that  said 
decedent's  will  was  duly  admitted  to  probate  by 
order  of  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah,  Probate  Depart- 
ment, made  and  entered  April  18,  1945. 

(b).  That  by  the  terms  of  said  will,  said  dece- 
dent directed  payment  of  all  expenses  and  debts, 
made  specific  bequests  and  then  disposed  of  all  the 
rest,  residue  and  remainder  of  her  property  and 
estate,  pursuant  to  paragraph  eight  (8)  of  said  will. 
The  second  and  eighth  paragraphs  of  said  will  read 
as  follows: 
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"Second:  I  have  a  husband  named  Harry  J. 
jVolf;  I  have  three  living  children,  whose  names 
Ind  the  date  of  their  births  are  as  follows,  to  wit: 
1)  Monte  L.  Wolf,  who  was  born  on  Ai)ril  5, 
|909;  and  (2)  Charlotte  C.  Cohon— nee  Wolf,  who 

as  born  on  September  8,  1911;  and  (3)  Blossom 

.  Goldstein — nee  Wolf,  who  was  born  on  July  8, 

19. 


'  "Eighth:  I  give  and  bequeath  and  devise  all  of 
be  rest,  residue  and  remainder  of  my  property  and 
state — I'eal  and  personal  and  mixed,  and  whereso- 
Iver  situated  and  whether  acquired  before  or  after 
liaking  this  Will — in  equal  shares  to  my  above 
amed  three  children." 

1  (c).     That  the  petitioner  herein  is  one  of  the 

i 

hree  children  mentioned  in  paragraph  eight  (8) 
|f  said  wall  as  a  residuary  legatee. 

(d).  That  a  final  account  by  the  duly  appointed 
nd  authorized  executor  of  the  Estate  of  Jennie 
Volf,  Deceased,  was  filed  with  the  said  court  on 
/[arch  29,  1946,  and  w^as  duly  approved,  and  dis- 
ribution  was  ordered  by  said  court  on  March  29, 
946. 

I  (e).  That  pursuant  to  the  order  of  said  court 
bove  referred  to,  distribution  was  thereupon  made 
;f  all  the  property  and  estate  of  said  Jennie  Wolf, 
)eceased,  that  remained  in  the  hands  of  said  oxec- 
itor  and  by  order  of  said  court  duly  made,  entered 
^nd  effective  on  April  1,  1946,  the  administration 
If   said    estate    was    fully    and    completely    closed 
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and  said  executor  was  discharged  and  released  as 
executor  of  said  estate. 

(f).  That  the  distribution  in  accord  with  the 
terms  of  the  will  of  said  decedent,  and  pursuant  to 
said  order  of  said  court,  has  the  effect  of  render- 
ing the  Estate  of  Jennie  Wolf,  Deceased,  insolvent. 

(g).  That  the  deficiency  in  income  tax  involved 
in  this  proceeding  for  the  taxable  year  1943,  in 
the  amount  of  $42,273.99,  has  not  been  paid,  and 
that  the  same  is  now  due  and  owing  to  the  United 
States,  together  with  interest  thereon,  as  provided 
by  law. 

(h).  That  at  the  time  of  her  death,  testate,  on, 
to  wit:  April  8,  1945,  as  aforesaid,  the  decedent, 
Jennie  Wolf,  was  the  owner  of  property  and  assets  i 
of  the  then  fair  market  value  in  excess  of  the  de- 
ficiency in  income  tax  involved  in  this  proceeding, 
together  with  interest  thereon  as  provided  by  law. 

(i).  That  by  reason  of  paragraph  eight  (8) 
of  the  said  will  of  decedent,  as  aforesaid,  the  pe- 
titioner herein  was  one  of  the  three  legatees  of  ' 
the  decedent  and  distributees  of  the  assets  of  the 
estate  of  said  decedent;  that  as  such  legatee  and 
distributee,  there  were  distributed  to  the  petitioner,  i 
on  or  about  April  1,  1946,  assets  and  property  of 
the  decedent  and  of  the  decedent's  estate  of  a  then 
fair  market  value  in  excess  of  the  amount  of  the 
deficiency  and/or  tax  liability  involved  in  this  pro- 
ceeding, together  with  interest  thereon  as  provided 
by  law, 

(j).     That  by  reason  of  the  premises,  the  peti- 
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ioner  herein  became  and  is  now  liable  as  a  trans- 
eree  of  the  i)roperty  of  the  taxpayer,  Jennie  Wolf, 
Deceased,  and  has  become  and  is  now  answerable  to 
;he  extent  of  the  amount  of  said  deficiency  in  in- 
!ome  tax,  together  with  interest  thereon  as  provided 
)y  law. 

Wherefore,  it  is  prayed  that  petitioner's  appeal 
)e  denied;  that  the  respondent's  determination  be 
LI)proved ;  and  that  the  petitioner  herein  be  held  to 
)e  liable  at  law  or  in  equity  as  a  transferee  of  the 
Lssets  of  the  taxpayer,  Jennie  Wolf,  Deceased. 

/s/  CHARLES  OLIPHANT,      JHP 
Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 
B.  H.  NEBLETT, 
Division  Counsel. 

JOHN  H.  PIGG, 
R.  G.  HARLESS, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  Filed  Aug.  7,  1947. 


28  Monte  L.  Wolf,  vs. 

[Title  of  Tax  Court  and  Cause.] 

REPLY 

The  above-named  petitioner,  for  reply  to  the  alle- 
gations affirmatively  set  out  by  the  respondent  in  i 
his  answer,  admits,  denies  and  alleges  as  follows: 

VII (a).     Admits    the    allegations    contained   in 
paragraph  Yll(a)  of  the  answer,  except  the  peti- 1 
tioner  denies  that  the  deficiency  involved  in  this 
proceeding  is  or  was  due  from  Jennie  Wolf,  De- 
ceased. 

(b)  and  (c).     Admits  the  allegations  contained  in  i 
paragraph  VII (b)   and  VII(c)   of  the  answer. 

(d).     Denies  that  the  final  account  mentioned  ini 
paragraph  VII (d)  of  the  answer  was  filed  on  March 
29,  1946.   Alleges  it  was  filed  on  February  27,  1946. 
Admits  all  the  remaining  allegations  mentioned  in 
said  paragraph. 

(e).     Admits  the  allegations  contained  in  para-' 
graph  VII (e)  of  the  answer. 

(f).  Admits  that  the  distribution  mentioned  in 
paragraph  VII  (f)  of  the  answer  was  had  in  accord 
with  the  terms  of  the  will  of  Jennie  Wolf,  Deceased, 
and  pursuant  to  the  order  referred  to  in  said  para- 
graph, and  that  said  distribution  left  the  Estate 
of  Jennie  Wolf,  Deceased,  mthout  assets.  Denies 
all  the  remaining  allegations  contained  in  said  para- 
graph of  the  answer. 

(g).  Admits  that  the  deficiency  in  income  tax 
involved  in  this  proceeding  for  the  taxable  year 
1943,  in  the  amount  of  $42,273.99,  has  not  been  paid. 
Denies  all  the  remaining  allegations  contained  in 
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paragrai)h  VII (g)  of  the  answer,  and  particularly 
denies  that  the  amount  of  $42,273.99  or  interest 
jtliereon,  or  any  other  amount  or  interest  thereon 
is  now  due  and  owing  to  the  United  States  on  ac- 
Roimt  of  the  matters  or  taxes  in  controversy  in  this 
proceeding. 

(h).  Admits  the  allegations  contained  in  para- 
[>'raph  VII (h)  of  the  answer,  except  petitioner  de- 
bies  that  any  deficiency  or  interest  thereon  in  the 
income  tax  involved  in  this  proceeding  is  due  or 
owing  to  the  United  States. 

i  (i).  Admits  that  by  reason  of  i^aragraph  eight 
(8)  of  the  will  of  the  decedent,  Jennie  Wolf,  the 
l^etitioner  herein  was  one  of  the  three  legatees  of 
said  decedent  and  distributees  of  the  assets  of  the 
estate  of  said  decedent;  that  as  such  legatee  and 
distributee,  there  were  distributed  to  tjie  petitioner, 
on  or  about  April  1,  1946,  assets  and  property  of 
the  decedent  and  of  decedent's  estate.  Denies  all 
the  remaining  allegations  contained  in  paragraph 
VII (i)  of  the  answer,  except  as  in  this  paragraph 
^lext  alleged.  Alleges  that  the  fair  market  value 
as  of  April  1,  1946,  and  the  appraised  value  of  the 
said  assets  and  proi)erty  so  distributed  to  petitioner 
was  in  the  sum  of  $26,534.44  and  did  not  exceed  said 
sum. 

(j).  Denies  the  allegations  contained  in  para- 
graph VII(j)  of  the  answer,  and  particularly  de- 
nies that  the  petitioner  is  liable  as  a  transferee  of 
the  property  of  the  taxpayer,  Jennie  Wolf,  De- 
ceased, and  has  become  or  is  now  answerable  to 
the  extent  of  the  amount  of  the  alleged  deficiency 
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in  income  tax,  together  with  interest  thereon  or  in 
or  to  any  other  amount  or  interest  thereon. 

VIII.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  paragraphs 
VII (a)  to  (j),  inclusive,  of  respondent's  answer, 
not  hereinbefore  especially  admitted,  qualified  or 
denied. 

Wherefore,  the  petitioner  prays  that  the  respond- 
ent's determination  be  disapproved,  that  the  prayer 
in  the  answer  be  denied,  and  that  the  prayer  in 
the  petition  be  granted. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 
State  of  Oregon, 
County  of  Multnomah — ss. 

Monte  L.  Wolf,  being  first  duly  sworn,  says  that 
he  is  the  petitioner  above  named,  that  he  has  read 
the  foregoing  reply  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements 
contained  therein  are  true,  except  those  stated  to 
be  upon  information  and  belief,  and  those  he  be- 
lieves to  be  true. 

/s/  MONTE  L.  WOLF. 
Subscribed  and  sworn  to  before  me  this  10th  day 
of  November,  1947. 

[Seal]         /s/  J.  H.  JOHNSON, 

Notary  Public  for  Oregon. 
My  Commission  expires:  3/28/51. 

[Lodged] :     Nov.  19,  1947. 
Filed  Nov.  20,  1947,  T.C.U.S. 
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[Titles  of  Tax  Court  and  Cause.] 

MOTION  FOR  ORDKl^  (iKANTTNG  PER- 
MISSION TO  AMEND  PETITION 

Comes  now  the  petitioner  in  the  above  entitled 
cause  by  Robt.  T.  Jacol),  his  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  his  petition  by  adding  to  paragraj)h  V  of  said 
])etition  immediately  after  sub-paragraph  (a)  of 
paragraph  V  a  sub-paragraph  to  be  designated  (a.l) 
in  form  and  substance  as  follows: 

(a.l)  During  the  year  1944  said  Jennie  Wolf 
instituted  proceedings  in  the  Tax  Court  of  the 
United  States  against  the  Commissioner  of  Internal 
Revenue  by  filing  in  said  court  a  petition,  docket 
lunnber  6263,  appealing  from  a  purported  deficiency 
in  income  taxes  for  the  calendar  year  1941,  in  which 
petition  said  Jennie  Wolf,  as  the  petitioner  therein, 
among  other  things,  alleged: 

"(a)  Petitioner  is  a  member  of  the  partnership 
of  Alaska  Junk  Company,  which  said  partnership 
is  composed  of  four  individuals,  H.  J.  Wolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each 
owning  a  one-fourth  interest  therein." 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  said  petition  in  said  court  and  in  his 
answer  admitted  the  above  quoted  allegation.  Docket 
numbers  6262,  6264  and  6265  were  similar  proceed- 
ings instituted  respectively  by  Harry  J.  Wolf,  Sam 
Schnitzer  and  Rose  Schnitzer,  and  in  the  petitions 
in   each  of  these  dockets  there  was  an  allegation 


32  Monte  L.  Wolf,  vs. 

similar  to  the  one  above  quoted,  and  in  the  answer 
to  each  said  petition  the  Commissioner  admitted  said 
allegation.  Thereafter  the  said  proceeding  docket 
number  6263,  and  the  related  dockets  6262,  6264  and 
6265  were  consolidated  for  trial  and  tried  ])y  the 
said  Tax  Court  of  the  United  States,  and  on  or 
about  the  23rd  day  of  December,  1946  the  said 
Tax  Court  of  the  United  States  made  and  entered 
findings  of  fact  and  its  opinion,  in  which  findings 
of  fact  the  said  court  found: 

"The  petitioners  are  husbands  and  wives  and 
members  of  a  co-partnership,  doing  business  under 
the  firm  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  petitioner  had  a  one- 
fourth  interest  in  the  firm.  They  filed  individual 
income  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

The  partnership,  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf  and 
S.  Schnitzer,  in  1911.  Its  business  was  the  buying 
and  selling  of  all  sorts  of  salvage  metals  and  ma- 
terials. The  original  partnership  continued  until 
1925  or  1926  when  the  wives  of  the  partners,  peti- 
tioners Jennie  Wolf  and  Rose  Schnitzer,  were  taken 
into  the  firm.  That  partnership  is  still  in  existence 
except  that  petitioner  Jennie  Wolf,  the  wife  of  H.  J. 
Wolf,  died  in  April  1945." 

On  or  about  the  24th  day  of  September,  1946  the 
said  Court  entered  its  decisions  in  each  of  the  said 
causes  and  each  of  the  said  decisions,  less  formal 
parts,  date,  seal  and  signature,  is  as  follows : 
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''Pursuant  to  the  determination  oi'  the  Court,  as 
set  forth  in  its  Memoi'andum  Findings  of  Fact  and 
Opinion,  entered  Sei)t.  23,  1946,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income  tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6263  was 
a  final  adjudication  in  favoi*  of  said  Jennie  Wolf 
and  against  the  Commissioner  of  Internal  Revenue. 
The  interest  of  Sam  Schnitzer,  Rose  Schnitzer, 
Harry  J.  Wolf  and  Jennie  Wolf  in  said  Alaska 
Junk  Com])any  were  exactly  the  same  in  the  calen- 
dar years  1942  and  1943  as  in  the  year  1941,  and 
the  fact  that  each  of  the  said  persons  has  said  inter- 
ests in  said  partnership  during  said  years  has  be- 
come res  judicata  and  the  Respondent  ought  to  be 
and  is  estopped  to  deny  the  same. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10,  1948. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Filed  June  10,  1948,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 
ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  for  answer  to  the  amendment  to  peti- 
tion filed  by  the  above-named  petitioner  admits  and 
denies  as  follows: 

V-(a.l).  Admits  the  allegations  contained  in  sub- 
paragraph (a.l)  of  paragraph  V  of  the  petition 
except  those  contained  in  the  last  two  sentences 
thereof  which  are  denied. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel ; 

JOHN  H.  PIGG, 

LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Served  July  29,  1948. 

Received  and  filed  July  28,  1948,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  comj)u- 
tation  on  0<'tober  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of  $42,- 
273.99. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Nov.  9,  1949. 

Served  Nov.  10,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Comes  now  the  petitioner,  by  his  attorneys  of 
record,  and  respectfully  shows  this  Honorable 
Court : 

L 

The  petitioner  is  an  individual  residing  at  3410 
S.  E.  Woodstock  Boulevard,  Portland,  Oregon,  and 
is  one  of  three  equal  transferees  of  the  residuary 
estate  of  Jennie  Wolf,  deceased.  The  return  for  the 
period  here  involved  was  filed  by  Jennie  Wolf  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon. 

II. 

The  respondent  is  the  duly  appointed,  qualified 
and  acting  Commissioner  of  Internal  Revenue  of 
the  United  States  and  is  hereinafter  referred  to 
as  the  "Commissioner." 

III. 

The  taxes  in  controversy  are  income  and  victory 
taxes  for  the  calendar  year  1943. 
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IV. 

Nature  of  Controversy 

I 

For  many  years  prior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J. 
jWolf,  Rose  Schnitzer  and  Jennie  Wolf  were  doing 
jbusiness  as  coj)artners  under  the  name  and  style  of 
LA.laska  Junk  Company.  During  the  years  1942  and 
1943  Alaska  Junk  Company  was  engaged  in  the 
business  of  buying,  selling  and  generally  dealing  in 
junk,  pipe,  tools,  machinery,  hardware,  scrap  and 
other  metals  and,  as  a  part  of  its  regular  business, 
made  loans  and  advances  to  customers  and  affiliated 
enterprises,  always  treating  these  loans  and  ad- 
vances as  "accounts  receivable"  on  its  books  of 
accoimt. 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was 
engaged  in  a  similar  business  and  in  1941  organized 
the  Oregon  Electric  Steel  Rolling  Mills  (herein- 
after referred  to  as  "Oregon  Steel")  an  Oregon 
corporation,  to  manufacture  steel  products.  The 
company's  authorized  capital  was  2,500  shares  hav- 
ing a  par  value  of  $100.00  each,  a  total  capital  of 
^250,000.00  Upon  final  distribution  of  this  stock  the 
j)avtners  of  Alaska  Junk  Company  received  1,249 
shares  and  Morris  Schnitzer  625  shares. 

From  October,  1941  to  November,  1943  Alaska 
Junk  Company  advanced  to  Oregon  Steel,  -cash 
$327,870.23,  paid  bills  of  $166,340.16  and  furnished 
^oods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01.    All  of  these  items 
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were  charged  on  Alaska  Junk  Company's  books  as 
*' accounts  receivable"  from  Oregon  Steel.  On  the 
books  of  Oregon  Steel  these  items  were  entered  as 
"accounts  payable."  Alaska  Junk  Company  re- 
ceived payments  of  cash  $114,519.88,  received  stock 
of  a  par  value  of  $124,900.00  and  debenture  notes  of 
a  face  value  of  $174,000.00  making  total  receipts 
of  413,419.88,  which  items  were  credited  to  said 
accounts  receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company 
orally  agreed  that  Morris  Schnitzer  would  bear  % 
of  the  total  loss,  if  any,  that  might  be  sustained 
by  Morris  Schnitzer  and  Alaska  Junk  Company 
from  advances  to  Oregon  Steel  over  and  above  the 
advances  credited  to  stock  subscriptions.  Alaska 
Junk  Company  in  turn  agreed  to  bear  %  of  any 
such  loss. 

Alaska  Junk  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills  of 
Oregon  Steel  upon  a  promise  of  early  repayment, 
based  upon  engineering  estimates  of  minimum  earn- 
ings of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

In  June,  1943  Morris  Schnitzer  was  inducted  into 
military  service  and  Oregon  Steel  was  unable  to 
obtain  competent  management.  As  a  result  of  this 
and  other  difficulties  the  operations  were  unsuc- 
cessful, and  in  November,  1943  ceased.  It  was  then 
decided  by  the  stockholders  to  withdraw  from  the 
enterprise,  and  Oregon  Steel  stock  was  then  sold. 
Prior  to  the  sale  Oregon  Steel  issued  Alaska  Junk 


Comm.  of  Internal  Revenue  39 

Company  its  promissory  note  for  $427,843.87,  the 
balance  of  its  account  receivable,  and  issued  its 
note  of  $26,829.28  to  Schnitzer  Steel  Products  Com- 
pany (Morris  Schnitzer).  In  exchange  for  these 
two  notes  Alaska  Junk  Company  and  Morris 
Schnitzer  received  a  third  mortgage  note  for  $151,- 
000.00.  This  comj)romise  resulted  in  a  total  loss  of 
$303,625.90  and  by  reason  of  the  agreement  between 
Morris  Schnitzer  and  Alaska  Junk  Company,  Alaska 
Junk  Company  sustained  a  loss  of  $202,350.60,  which 
was  charged  off  as  a  bad  debt. 

On  the  partnership's  return  for  1943  a  deduction 
of  the  $202,350.60  was  claimed  as  a  bad  debt.  It  is 
this  amount  which  the  Commissioner  has  disallowed 
as  a  deduction.  The  Commissioner's  contention  was 
upheld  by  the  Tax  Court  of  the  United  States  and 
petitioner  submits  that  in  making  its  determination 
the  Tax  Court  was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
Avhich  he  intends  to  rely  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court 
of  the  United  States : 

1.  The  Tax  Court  erred  in  holding  that  the  s\un 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was  a 
partner  was  not  deductible  as  a  bad  debt  in  com- 
puting net  income  subject  to  taxation. 

2.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
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partnership  in  which  petitioner's  transferror  was 
a  partner  was  not  a  bad  debt. 

3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  smn  of  $202,350.60,  of 
the  partnership  in  which  petitioner's  transferror 
was  a  partner  were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner's  trans- 
ferror was  a  partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supiDorted  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

6.  The  Tax  Court  erred  in  determining  that 
there  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the  Tax  Court  of  the  United  States  be 
reviewed  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit;  that  a  copy  of  the  record  on 
review  be  prepared  in  accordance  with  law  and  with 
the  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing  and  that  appropriate  action 
be  taken  by  said  Court  to  review  and  correct  the 
decision  of  the  Tax  Court  which  petitioner  submits 
is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  filed  Jan.  4,  1950,  T.C.U.S. 
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[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  OF  PETITION 
FOR  REVIEW 

To:  Charles  Oliphaut,  Chief  Counsel  for  the  Bureau 
of  Internal  Revenue. 
You  will  please  take  notice  that  on  the  4th  day 
of  January,  1950,  the  petitioner  above  named  filed 
Mdth  the  Clerk  of  the  Tax  Court  of  the  United 
States  at  Washington,  D.  C.  a  Petition  for  Review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court  of 
the  United  States  heretofore  entered  in  the  above 
entitled  proceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is  at- 
tached hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

4 

Received  and  filed  Jan.  9,  1950,  T.C.U.S. 


[Endorsed]  :  No.  12473.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Monte  L.  Wolf,  Pe- 
tioner,  vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent. Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  ,The  Tax  Court  of  the  United 
States.  I 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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The  Tax  Court  of  the  United  States 
Washington 

[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  before 
The  Tax  Court  of  the  United  States  as  set  forth  in 
the  "Designation  of  Record"  except  the  original 
exhibits  1-27,  inch,  28,  30,  31,  33-36,  inch,  65,  66, 
72-79,  inch;  A-Z,  AA-HH,  inch,  on  file  in  my  office 
as  the  original  record  in  the  proceeding  and  in 
which  the  petitioner  in  The  Tax  Court  proceeding 
has  initiated  an  appeal  as  above  numbered  and  en- 
titled, together  with  a  true  copy  of  the  docket  entries 
in  said  Tax  Court  proceeding,  as  the  same  appear  in 
the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  elanuary,  1950. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMJMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MOTION  TO  CONSOLIDATE  APPEALS 
The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing, 
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the  argument,  the  decision  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
but  one  opinion  in  connection  with  all  of  these  cases, 
that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  partner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  partnership  known  as  the 
Alaska  Junk  Company,  that  the  sole  question  for 
decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 

/V  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  Consolidate  Appeals  upon 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue  of  the  United  States,  by  on  said  day  de- 
positing a  duly  certified  copy  thereof  in  the  United 
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States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  commission  expires :  9-22-52. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

Chief  Judge. 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  of  Court  of  Appeals  and  (Jauses.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  partners  was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  their  transferrors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence ;  and  is  not  supported  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  evidence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  partnership. 

6.  The  Tax  Court  erred  in  admitting  respond- 
ent's exhibits  O,  P,  Q,  U,  V,  AA,  FF,  GG  and  HH  I 
over  objections  of  petitioner  for  the  reasons  set  I 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Report's  Transcript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  offered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
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the  petitioners  have  designated  for  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rely  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  •certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  prepaid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, Washington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 
[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  15,  1950. 
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NAMES  AND  ADDRESSES  OP  ATTORNEYS 

ROBT.  T.  JACOB,  ESQ., 

RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon, 

Attorneys  for  Petitioner. 

CHARLES  OLIPHANT, 

Acting  Chief  Counsel, 

Bureau  of  Internal  Revenue, 

B.  H.  NEBLETT, 
Division  Counsel,  . 

JOHN  H.  PIGG, 

R.  G.  HARLESS, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 
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The  Tax  Court  of  the  United  States 
T.  C.  Docket  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  the 
above-entitled  Court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Internal 
Revenue  in  his  Notice  of  Deficiency,  (symbols  IT: 
90D:DLA)  dated  March  4,  1947,  and  as  a  basis  of 
her  proceeding  alleges  as  follows: 

I. 

The  petitioner,  an  individual,  residing  at  3111 
S.  E.  Lambert  Street,  Portland,  Oregon,  is  one  of 
three  equal  transferees  of  the  residuary  estate  of 
Jennie  Wolf,  deceased.  The  returns  for  the  period 
here  involved  were  filed  by  Jennie  Wolf  with  the 
Collector  for  District  of  Oregon. 

n. 

The  Notice  of  Deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  from  Seattle,  Washington,  under  date  of 
March  4,  1947. 
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III. 

The  taxes  in  controversy  are  income  taxes  for 
the  calendar  years  1942  and  1943,  and  the  amount 
in  controversy  does  not  exceed  $42,273.99,  which 
sum  is  equal  to  the  amount  of  deficiency  asserted. 
The  petitioner  contends  that  at  all  times  during  the 
calendar  years  1942  and  1943,  Jennie  Wolf  was  a 
])artner  in  The  Alaska  Junk  Company  with  an  in- 
terest therein  equal  to  that  of  her  husband,  Harry 
J.  Wolf.  Said  partnership  interest  of  Jennie  Wolf 
is  in  issue  before  this  Court  in  the  appeal  herein- 
after mentioned,  and  in  the  event  this  Court  in  said 
appeal  should  determine  that  Jennie  Wolf  was  'not 
such  partner  during  said  calendar  years,  the  peti- 
tioner claims  that  she  is  entitled  to  a  refund  of  $12,- 
316.99  which  is  one-third  of  the  amount  of  $36,- 
950.97  j)aid  by  said  Jennie  Wolf  within  three  years 
of  the  mailing  of  said  Notice  of  Deficiency  as  in- 
come and  victory  taxes  on  account  of  her  distribu- 
tive share  of  the  net  income  of  said  partnership 
for  the  calendar  years  of  1942  and  1943. 

IV. 

The  determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following- 
errors  : 

(a)  The  Commissioner  erred  in  disallowing  as 
a  deduction  of  The  Alaska  Junk  Company  in  the 
calendar  year  1943  the  sum  of  $202,350.60  as  (1) 
a  bad  debt  owed  to  The  Alaska  Junk  Company  by 
the  Oregon  Electric  Steel  Rolling  Mills  which  be- 
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came  worthless  in  said  calendar  year,  or  (2)  as  a 
loss  deductible  under  the  provisions  of  Sec.  23  (e), 
I.R.C. 

(b)  The  Commissioner  erred  in  including  an  ad- 
ditional $50,587.65  in  the  Income  Tax  Net  Income 
and  Victory  Tax  Net  Income  of  said  Jennie  Wolf 
for  the  calendar  year  1943  as  a  result  of  his  said 
disallowance  of  the  said  sum  of  $202,350.60  as  a  de- 
duction of  The  Alaska  Junk  Company  for  said  cal- 
endar year. 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

Re  Bad  Debt  Loss 

(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  great  many  years  prior  thereto, 
Sam  Schnitzer,  Rose  Schnitzer,  Harry  J.  Wolf 
and  Jennie  Wolf  were  co-partners  under  the  names 
and  styles  of  The  Alaska  Junk  Company  and 
Schnitzer-Wolf  Machinery  Company,  and  as  such 
co-partners  were  engaged  in  the  business  of  buy- 
ing, selling  and  generally  dealing  in  junk,  new 
and  second  hand  pipe,  tools,  machinery,  hardware, 
metal  and  metal  products  of  every  character,  and 
in  promoting  and  financing  business  enterprises  of 
a  nature  related  to  the  other  said  activities  of  said 
partnership,  and  the  principal  place  of  business  of 
said  partners  was  in  Portland,  Oregon.  During  all 
said  times  each  of  the  said  persons  owned  a  one- 
quarter  interest  in  the  business  and  property  of 
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said  partnership,  which  said  partnership  is  here- 
inafter referred  to  as  The  Alaska  Junk  Company. 

(b)  At  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
tion having  an  authorized  capital  stock  of  2500 
shares  consisting  of  common  stock  of  a  x^ar  value  of 
$100.00  each,  Sam  Schnitzer  and  Harry  J.  Wolf 
each  subscribed  to  a  portion  of  the  capital  stock, 
which  portion  was  subsequently  issued  and  there- 
upon immediately  reissued  so  as  to  divide  it  equally 
among  said  four  partners.  Thereafter  additional 
stock  was  issued  in  substantially  equal  amounts  to 
each  of  the  four  partners.  Said  corporation  was 
fully  paid  for  all  stock.  The  balance  of  the  issued 
stock  of  said  corporation  was  owned  by  other  per- 
sons, Morris  Schnitzer,  son  of  Sam  Schnitzer  and 
Rose  Schnitzer,  owned  all  of  the  said  balance  except 
three  shares. 

(c)  Said  Morris  Schnitzer  at  and  during  all 
times  hereinafter  mentioned  was  engaged  in  Port- 
land, Oregon,  in  the  business  of  buying  and  sell- 
ing new  and  used  iron,  steel,  tools  and  machinery 
and  conducted  such  business  under  the  name  and 
stj'le  of  the  Schnitzer  Steel  Products  Co. 

(d)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941,  and  No- 
vember 22,  1943,  on  an  open  accoimt,  at  the  in- 
stance and  request  of  said  corporation,  advanced 
money  to  said   corporation,   either  directly  or  by 
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making  payments  on  its  accomit  to  its  creditors, 
purchased  and  furnished  it  with  merchandise  charg- 
ing the  cost  thereof  to  it,  and  sold  goods,  wares 
and  merchandise  to  it  at  the  regular  prices  charged 
by  The  Alaska  Jmik  Company  to  the  trade  in  gen- 
eral. On  November  26,  1943,  the  balance  due  and 
owing  to  The  Alaska  Junk  Comi^any  from  said  cor- 
poration on  said  open  account  was  $428,132.13. 

(e)  In  consideration  of  said  open  account  being 
credited  with  the  sum  of  $174,000.00  the  said  cor- 
poration made,  executed  and  delivered  to  The 
Alaska  Junk  Company  one  hundred  seventy-four 
(174)  First  Debentures  (unsecured)  in  the  total 
amomit  of  $174,000.00,  bearing  interest  at  8%  ])er 
aimimi,  and  on  July  14,  1943,  said  Alaska  Junk 
Company  credited  said  open  account  with  said 
amount  of  $174,000.00,  and  charged  its  ''Stocks  and 
Bonds"  account  with  a  like  sum.  For  a  valuable 
consideration  seventy-five  (75)  such  debentures  in 
the  sum  of  $75,000.00  were  also  executed  and  de- 
livered by  said  corporation  to  Morris  Schnitzer. 
No  payments  of  either  principal  or  interest  were 
ever  made  on  any  of  said  debentures. 

(f)  Soon  after  the  organization  of  said  corpo- 
ration. The  Alaska  Junk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
whereby  it  was  agreed  that  in  the  event  a  loss 
should  be  sustained  by  The  Alaska  Junk  Company 
as  a  result  of  its  extending  credit  to  said  corpo- 
ration, Morris  Schnitzer  would  pay  to  The  Alaska 
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Junk  Company  so  much  of  any  such  loss  as  should 
exceed  two- thirds  of  the  total  combined  losses  of 
himself  and  The  Alaska  Junk  Company  sustained 
on  account  of  the  extension  of  credit  to  said  cor- 
poration by  himself  and  The  Alaska  Junk  Com- 
pany, and  a  corresponding  guaranty  was  made  by 
The  Alaska  Junk  Company  to  Morris  Schnitzer 
to  the  extent  of  one-third  of  the  total  combined 
losses  of  said  parties  sustained  through  the  exten- 
sion of  credit  to  said  corporation. 

(g)  The  idea  for  the  establishment  of  said  cor- 
poration was  conceived  by  Morris  Schnitzer  and 
from  its  inception  to  July  17,  1943,  he  acted  as  its 
president  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  service  of  the  United  States 
and  this  left  the  corporation  without  a  directing 
head  sulficiently  informed  and  capable  of  carrying 
out  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  place.  None  could  be  found. 
None  of  the  remaining  stockholders  of  said  corpo- 
ration or  partners  of  The  Alaska  Junk  Company 
were  able  to  properly  manage  the  plant.  Its  opera- 
tion bogged  down.  There  was  a  $678,843.70  mort- 
gage against  its  real  estate.  It  owed  $149,650.00 
for  which  its  inventories  were  security,  and  in  ad- 
dition to  the  sums  it  owed  The  Alaska  Junk  Com- 
pany and  Morris  Schnitzer,  it  owed  $190,684.06  on 
open  accounts.  It  lost  money,  became  unable  to 
pay  its  debts,  and  it  became  apparent  that  it  would 
be  impossible  for  it  to  carry  on  and  operate  prof- 
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itably.  Thereupon  many  industrialists  of  large 
financial  ability  were  solicited  in  repeated  efforts 
to  find  some  person  or  organization  that  would  take 
over  the  interests  of  The  Alaska  Junk  Company 
and  Morris  Schnitzer  in  said  corporation  under 
such  terais  as  would  save  them  from  loss,  or  at 
least,  under  terms  that  would  result  in  as  little  loss 
to  them  as  possible.  Including  those  solicited  were 
Kenneth  E.  Hall  and  A.  M.  Hears,  then  of  the 
Hesse-Ersted  Iron  Works.  After  extended  nego- 
tiations an  agreement  was  made  by  and  between 
said  Hall,  Hears,  The  Alaska  Junk  Company,  and 
Horris  Schnitzer,  by  his  attorney-in-fact,  Sam 
Schnitzer,  whereby  said  Hall  and  Hears  agreed  to 
purchase  the  outstanding  stock  of  said  corj^oration 
at  a  nominal  sum  and  thereafter  to  cause  said  cor- 
poration to  execute  and  deliver  a  promissory  note 
to  The  Alaska  Junk  Company  and  Horris  Schnit- 
zer in  the  sum  of  $249,000.00  to  be  secured  by  a 
second  mortgage  upon  its  properties  in  payment  of 
all  said  debentures,  and  to  execute  and  deliver  a 
promissory  note  to  said  persons  in  the  sum  of  $151,- 
000.00  secured  by  a  third  mortgage  upon  said  prop- 
erties in  compromise  and  full  pajmient  of  the  bal- 
ance due  on  said  open  account  and  in  complete  sat- 
isfaction of  a  debt  of  $26,493.77  then  due  and  owing 
from  said  corporation  to  Horris  Schnitzer.  The 
Alaska  Junk  Company  entered  into  said  agree- 
ment for  the  reason  that  it  gave  The  Alaska  Junk 
Company  the  best  opportunity  it  could  find  to  real- 
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ize  the  greatest  possible  amount  on  the  obligations 
owed  to  it  by  said  corporation. 

(h)  As  evidence  of  the  correct  balance  due  The 
Alaska  Junk  Company  on  its  said  open  account  a 
demand  promissoiy  note  in  the  amount  of  said  bal- 
ance was  executed  and  delivered  by  said  corpora- 
tion to  The  Alaska  Junk  Company,  and  as  evi- 
dence of  the  correct  amoimt  of  said  debt  owed  by 
said  corporation  to  Morris  Schnitzer  a  demand 
j)romissory  note  in  the  amount  of  said  debt  was 
executed  and  delivered  by  said  corporation  to  Sam 
Schnitzer,  the  attorney-in-fact  for  Morris  Schnitzer. 

(i)  On  November  26,  1943,  subsequent  to  the 
execution  and  delivery  of  the  demand  notes  men- 
tioned in  paragraph  V  (h),  all  of  the  issued  stock 
of  said  corporation  was  sold  to  said  Hall  and  Mears 
and  transferred  to  them  or  their  order  pursuant  to 
the  agreement  mentioned  in  paragraph  V  (g)  ;  and 
thereafter  said  corporation  executed  and  delivered 
])i'omissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
Junk  Company  and  Morris  Schnitzer,  by  his  said 
attorney-in-fact,  all  in  accordance  with  said  agree- 
ment. 

(j)  Upon  the  receipt  of  said  promissory  note 
and  second  mortgage  for  the  amount  of  $249,000.00 
all  of  the  said  debentures  were  returned  to  the  said 
corporation  as  fully  paid  and  satisfied,  and  The 
Alaska  Junk  Company  credited  its  said  open  ac- 
count with  $142,200.33,  which  was  its  pro-rata  share 
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of  the  said  promissory  note  and  third  mortgage  for 
$151,000.00,  and  pursuant  to  said  guaranty  agree- 
ment charged  Morris  Schnitzer  with  $83,581.20  and 
credited  said  open  account  with  an  equal  amount, 
thereby  reducing  the  balance  of  said  open  account 
to  $202,350.60,  which  balance  became  worthless 
within  the  calendar  year  1943,  because  under  the 
terms  of  the  settlement  with  said  corporation  em- 
bodied in  the  agreement  mentioned  in  paragraph 
V  (g)  no  further  amount  could  be  realized  on  said 
unpaid  balance  from  the  corporation,  and  the  said 
sum  of  $83,581.20  was  the  entire  amount  for  which 
Morris  Schnitzer  was  liable  under  the  said  guar- 
anty. On  December  31,  1943,  The  Alaska  Junk 
Company  charged  off  the  said  balance  as  a  bad 
debt,  and  nothing  has  since  been  received  thereon. 

(k)  On  account  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sus- 
tained a  bad  debt  or  business  loss  in  the  calendar 
year  1943  in  the  sum  of  $202,350.60. 

(1)  The  Commissioner  arbitrarily  considered 
that  the  said  unpaid  and  worthless  balance  of  $202,- 
350.60  represented  a  contribution  by  The  Alaska 
Junk  Company  to  the  capital  of  said  corporation. 
Petitioner  is  informed,  believes  and  therefore  al- 
leges that  there  was  no  intention  at  any  time  by 
any  of  the  said  partners  that  the  said  amount,  or 
any  portion  thereof,  should  be  a  capital  contribution 
to  said  corporation,  but  on  the  contrary  it  was  the 
intention  of  The  Alaska  Junk  Company  that  it  was 
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extending  credit  and  that  the  full  balance  shown 
by  its  said  open  account  would  be  repaid  to  it  by 
said  corporation. 

Re  Refund 

(m)  Said  Jennie  Wolf  was  the  wife  of  said 
Harry  J.  Wolf  and  the  mother  of  the  petitioner, 
Charlotte  C.  Cohon  and  Monte  L.  Wolf.  Jennie 
Wolf  died  on  April  8,  1945,  and  left  a  will  which 
was  duly  admitted  to  probate  by  an  order  of  the 
Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  Probate  Department,  made 
and  entered  on  April  18,  1945,  in  the  Matter  of 
Estate  of  Jennie  Wolf,  Deceased,  Probate  No. 
53880.  By  the  terms  of  said  will  said  Jennie  Wolf 
directed  that  her  funeral  ex|)enses,  just  debts,  estate 
and  inheritance  taxes  be  paid,  bequeathed  specific 
articles  of  jewelry,  household  furniture,  fixtures, 
linens,  silverware,  and  certain  specified  sums  of 
money,  and  then  disposed  of  all  the  rest,  residue  and 
remainder  of  her  property  and  estate  pursuant  to 
the  eighth  paragraph  of  said  w411.  The  second  and 
eighth  paragTai)hs  of  said  will  read  as  follows: 

"Second:  I  have  a  husband  named  Harry  J. 
AVolf,  I  have  three  living  children,  whose  names 
and  the  date  of  their  births  are  as  follow^s,  to  wit: 
(1)  Monte  L.  Wolf,  who  was  born  on  April  5,  1909; 
and  (2)  Charlotte  C.  Cohon — nee  Wolf,  who  was 
born  on  September  8,  1911;  and  (3)  Blossom  M. 
Goldstein — nee  Wolf,  who  w^as  born  on  July  8, 
1919.'' 
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"Eighth:  I  give  and  bequeath  and  devise  all 
the  rest,  residue  and  remainder  of  my  property 
and  estate — real  and  personal  and  mixed,  and 
wheresoever  situated  and  whether  acquired  before 
or  after  making  this  Will — in  equal  shares  to  my 
above-named  three  children." 

There  was  no  person  named  in  said  will  as  a  child 
of  Jennie  Wolf  other  than  those  named  in  said  sec- 
ond paragraph,  and  she  had  no  other  children. 

(n)  Said'  Harry  J.  Wolf  was  duly  appointed 
the  executor  of  said  will  and  estate,  qualified  as 
such,  and  administered  the  estate.  He  filed  his 
final  account,  which  w^as  duly  approved  and  distri- 
bution was  ordered  by  said  Court  on  March  29, 
1946.  Distribution  was  thereupon  made  of  all  the 
property  and  estate  of  said  Jennie  Wolf,  Deceased, 
that  remained  in  the  hands  of  said  executor,  and 
by  order  of  said  Court  duly  made,  entered  and 
effective  on  April  1,  1946,  the  administration  of 
said  estate  was  fully  and  completely  closed  and 
Harry  J.  Wolf  was  discharged  and  released  as  exe- 
cutor of  said  estate.  There  has  been  no  executor 
of  said  will  or  estate  or  personal  representative  of 
said  Jennie  Wolf,  Deceased,  since  the  date  last  men- 
tioned; and  petitioner  is  informed,  believes  and 
therefore  alleges  that  under  the  law  and  practice  of 
the  State  of  Oregon  said  Harry  J.  Wolf,  by  virtue 
of  the  order  last  mentioned,  was  on  said  date  com- 
pletely and  forever  divested  of  any  and  all  right, 
power  or  authority  to  in  any  way  further  act  for 
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or  on  behalf  of  the  said  estate  which  was  at  the 
same  time  fully  and  completely  closed  as  aforesaid. 

(o)  The  petitioner  is  informed,  believes  and 
therefore  alleges  that  in  determining  the  taxable  in- 
come of  said  Harry  J.  Wolf  for  the  calendar  years 
1942  and  1943  the  Commissioner  refused  to  recog- 
nize that  Jennie  Wolf  was  a  partner  during  said 
calendar  years  in  the  said  business  carried  on  under 
the  name  of  The  Alaska  Junk  Company  with  an 
interest  therein  equal  to  that  of  Harry  J.  Wolf, 
although  the  Commissioner  had  recognized  her  as 
such  a  partner  for  many  years  prior  thereto,  and 
that  based  on  his  said  refusal  to  recognize  her  as 
such  partner  during  said  years  he  treated  her  dis- 
tributive share  of  the  net  profits  of  said  partner- 
ship for  said  years  as  income  of  Harry  J.  Wolf 
and  determined  a  deficiency  in  the  income  tax  lia- 
bility of  said  Harry  J.  Wolf  for  said  calendar  years 
in  the  sum  of  $151,049.05,  and  that  said  Harry  J. 
Wolf  has  filed  with  the  Clerk  of  this  Court,  or  at 
least,  has  mailed  to  him  for  filing,  an  appeal  to  this 
Court  wherein  said  Harry  J.  Wolf  alleged  that 
Jennie  Wolf  was  a  partner,  with  such  interest, 
during  said  calendar  years  and  that  the  Commis- 
sioner erred  in  refusing  to  recognize  her  as  such. 

(p)  In  the  event  the  issue  referred  to  in  para- 
graph V  (o)  should  be  determined  by  this  Court 
adversely  to  said  contentions  of  said  Harry  J.  Wolf, 
the  said  Jennie  Wolf  will  have  overpaid  her  income 
and  victory  taxes  for  said  calendar  years  by  the 
sum  of  $36,950.97. 
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(q)  All  of  the  specific  and  pecuniary  bequests 
made  by  said  Jennie  Wolf  in  her  said  will  were  paid 
in  full,  and  the  entire  amount  of  said  sum  of  $36,- 
950.97  was  paid  on  said  income  and  victory  taxes 
in  diminution  of  the  interests  of  petitioner,  said 
Charlotte  C.  Cohon  and  Monte  L.  Wolf  as  the 
residuary  legatees  under  said  will  of  said  Jennie 
Wolf,  Deceased;  and  in  the  event  of  such  an 
adverse  determination  on  said  partnership  issue,  pe- 
titioner as  a  transferee  of  said  Jennie  Wolf  would 
be  entitled  to  a  refund  of  one-third  of  the  resultant 
overpayment  as  her  portion  thereof,  to  wit:  she 
would  be  entitled  to  a  refund  of  $12,316.99. 

(r)  None  of  the  foregoing  allegations  are  in 
any  way  intended  as  an  admission  that  the  Com- 
missioner was  correct  in  his  refusal  to  recognize 
said  partnership  interest  of  Jennie  Wolf,  and  para- 
graphs (m)  through  (q)  are  included  herein  only 
to  protect  the  petitioner's  interests  as  a  claimant  in 
the  event  this  Court  should  determine  said  partner- 
ship issue  in  said  appeal  adversely  to  the  interests 
of  Harry  J.  Wolf. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  determine  that  Jennie 
Wolf  paid  her  taxes  in  full  for  all  years  in  ques- 
tion and  that  there  is  no  deficiency  in  her  income 
and/or  victory  taxes  due  from  petitioner  for  said 
years,  and  petitioner  further  prays  that  this  cause 
not  be  determined  b.y  this  Court  prior  to  its  deter- 
mination of  said  partnership  issue  in  said  appeal 
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of  Harry  J.  Wolf,  and  if  said  issue  is  determined 
adversely  to  the  interests  of  said  Harry  J.  Wolf, 
then  and  in  such  event,  that  this  Court  determine 
that  Jennie  Wolf  made  an  overpayment  of  her  in- 
come and  victory  taxes  for  the  calendar  years  in 
question  in  the  sum  of  $36,950.97,  and  that  she  paid 
the  same  within  three  years  prior  to  the  mailing  of 
said  Notice  of  Deficiency,  and  that  the  petition- 
er's share  in  such  overpayment,  if  an  overpayment 
is  determined,  is  $12,316.99,  together  with  inter- 
est thereon  as  provided  by  law,  and  petitioner  also 
prays  for  such  further  relief  as  may  be  just  and 
proper  in  the  premises. 

/s/  ROBERT  T.  JACOB, 

Counsel  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Blossom  M.  Goldstein,  being  first  duly  sworn,  says 
that  she  is  the  petitioner  above  named,  that  she  has 
read  the  foregoing  ])etition,  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those 
stated  to  be  upon  information  and  belief,  and  those 
she  believes  to  be  true. 

/s/  BLOSSOM  M.  GOLDSTEIN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  May,  1947. 

[Seal]         /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  expires:  March  28,  1951. 
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Exhibit  A 

Treasury  Department 

Internal  Revenue  Service 

Seattle  1,  Washington 

March  4,  1947. 

Office  of  Internal  Revenue  Agent  in  Charge  Seattle 
Division,  305A  1331  Third  Avenue  Building 

IT:90D:DLA 

Mrs.  Blossom  M.  Goldstein 
3111  S.  E.  Lambert 
Portland,  Oregon 

Dear  Mrs.  Goldstein: 

You  are  advised  that  the  determination  of  the  in- 
come tax  liability  of  the  Estate  of  Jennie  Wolf, 
deceased,  900  S.  W.  First  Avenue,  Portland,  Ore- 
gon, for  the  taxable  year  ended  December  31,  1943, 
discloses  a  deficiency  of  $42,273.99,  as  shown  in  the 
statement  attached.  The  amount  of  the  deficiency 
stated,  plus  interest  as  provided  by  law,  constitut- 
ing your  liability  as  transferee  of  assets  of  said 
Estate  of  Jennie  Wolf,  deceased,  will  be  assessed 
against  you. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  let- 
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ter,  you  may  file  a  petition  with  The  Tax  Court  of 
the  United  States,  at  its  principal  address,  Wash- 
ington 25,  D.  C,  for  a  redetei-mination  of  the  de- 
ficiency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Se- 
attle 1,  Washington,  for  the  attention  of  IT:90D: 
DLA.  The  signing  and  filing  of  this  form  will  ex- 
pedite the  closing  of  the  return (s)  by  permitting 
an  early  assessment  of  the  deficiency  or  deficiencies, 
and  will  prevent  the  accumulation  of  interest,  since 
the  interest  period  terminates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Very  truly  yours, 

JOSEPH  I).  NUNAN,  JR., 

Commissioner. 
By  /s/  S.   R.    STOCKTON, 

Internal  Revenue  Agent  in 


Charge. 


DLA  :mts 
Enclosures : 

Statement 

Form  of  Waiver 
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IT  :90D  :DLA 

Blossom  M.  Goldstein,  Transferee 

Statement 

Estate  of  Jennie  Wolf,  Deceased,  Transferor 

900  S.  W.  First  Avenue 

Portland,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943. 

Mrs.  Blossom  M.  Goldstein 

3111  S.  E.  Lambert 

Portland,  Oregon 

Deficiency 
Income  tax  $  42,273.99 

The  records  of  this  office  indicate  that  assets  of  the  above-named 
decedent's  estate  were  transferred  to  you  on  or  about  April  1, 
1946. 

The  above-stated  amount  represents  your  liability  as  a  trans- 
feree of  assets  of  the  Estate  of  Jennie  Wolf,  deceased,  900  S.  W. 
First  Avenue,  Portland,  Oregon,  for  a  deficiency  in  income  tax 
due  from  the  Estate  of  Jennie  Wolf,  deceased,  for  the  taxable 
year  ended  December  31, 1943. 

Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 
Net  Income    Net  Income 

Net  income  as  disclosed  by  return $  52,654.75     $  56,514.91 

Unallowable  deductions  and  additional  income : 

(a)   Income  from  partnership  50,587.65         50,587.65 


Net  income  adjusted $103,242.40    $107,102.56 


Explanation  of  Adjustments 

(a)  It  is  held  after  examination  of  the  1943  return  filed  by  the 
partnership,  Alaska  Junk  Co.,  that  the  distributive  share  of  Jen- 
nie Wolf,  deceased,  of  the  income  from  that  partnership  was 
$107,101.58.  Reported,  on  the  return,  $56,513.93.  Additional  in- 
come from  partnership,  $50,587.65. 
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Computation  of  Income  and  Victory  Tax 

Income  tax  net  income  adjusted $103,242.40 

Less:  Personal  exemption None 


Surtax  net  income  $103,242.40 

Less:  Earned  income  credit 300.00 


Balance  subject  to  normal  tax -..$102,942.40 


Normal  tax  at  6%  on  $102,942.40 $     6,176.54 

Surtax  on  $103,242.40 61,701.50 


Total  income  tax $  67,878.04 

Victory  tax  net  income  adjusted $107,102.56 

Less :  Specific  exemption 624.00 


Income  subject  to  victory  tax $106,478.56 


Victory  tax  before  credit,  5%  of 

$106,478.56   $     5,323.93 

Less:  Victory  tax  credit 500.00 


Net  victory  tax 4,823.93 


Net  income  tax  and  victory  tax $  72,701.97 


Income  tax  for  1942 $  26,091.94 


Amount  of  net  income  tax  and  victory  tax $  72,701.97 

Forgiveness  feature : 

(a)  Amount  of  income  tax  for  1942....$  26,091.94 

(b)  Amount  forgiven  (%  of  (a)  )  ....     19,568.95 


(c)   Amount  unforgiven 6,522.99 

Total  income  and  victory  tax  liability $  79,224.96 

Income  and  victorv  tax  liability  disclosed  by  return 

Account  No.  353534 36,950.97 


Deficiency  of  income  tax $  42,273.99 

Received  and  filed  May  29,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  Charles  Oliphant,  Acting  Chief 
Counsel,  Bureau  of  Internal  Revenue,  and  for  an- 
swer to  the  petition  filed  herein,  admits,  denies  and 
alleges  as  follows: 

I.  Admits  the  allegations  contained  in  para- 
graph I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are, 
in  part,  income  taxes  for  the  calendar  years  1942 
and  1943 ;  that  the  amount  of  the  taxes  so  in  contro- 
versy, exclusive  of  interest  as  provided  by  law,  is, 
to-wit:  $42,273.99,  and  that  the  alleged  partnership 
interest  of  the  decedent,  Jennie  Wolf,  in  the  busi- 
ness known  and  carried  on  under  the  name  of  Alaska 
Junk  Company  during  the  years  1942  and  1943  is 
in  controversy  before  this  Court.  Denies  the  re- 
maining allegations  contained  in  paragraph  III  of 
the  petition,  but  admits  that  petitioner  makes  the 
contentions  as  set  forth  in  said  paragraph.  Alleges 
that  said  amount  of,  to  wit:  $42,273.99,  consists,  in 
part,  of  victory  tax  for  the  year  1943;  that  the  in- 
come tax  liability  of  the  decedent,  Jemiie  Wolf,  for 
the  year  1942,  is  involved  in  this  proceeding  only  by 
reason  of  the  forgiveness  feature  of  section  6  of 
the  Current  Tax  Payment  Act  of  1943 ;  that  no  part 
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of  the  deficience  in  income  and  victory  tax  as  deter- 
mined by  respondent  to  be  due  from  jjetitioner's 
transferor,  the  Estate  of  Jennie  Wolf,  Deceased, 
for  the  taxable  year  1943,  in  the  amount  of,  to  wit : 
$42,273.99,  arises  out  of  or  is  attributable  to  any  ad- 
justment made  by  respondent  to  or  in  respect  of  the 
net  income  as  reported  by  petitioner's  said  trans- 
feror and/or  said  transferor's  decedent,  Jennie 
Wolf,  for  the  taxable  year  1942,  and  that  the  alleged 
partnership  interest  of  the  decedent,  Jennie  Wolf, 
ill  the  business  known  and  carried  on  under  the 
name  of  Alaska  Junk  Company  during  the  years 
1942  and  1943  is  in  issue  before  this  Court  in  the 
related  proceedings  entitled  Harry  J.  Wolf,  Docket 
No.  14209,  and  Sam  Schnitzer,  Docket  No.  14278; 
also,  in  the  related  transferee  proceedings  entitled 
Monte  L.  Wolf,  Docket  No.  14278,  and  Charlotte  C. 
Cohon,  Docket  No.  14280. 

IV (a)  and  (b).  Denies  that  he  erred  in  his  de- 
termination of  the  deciency  shown  by  the  notice  of 
deficiency  from  which  petitioner's  appeal  is  taken. 
Specifically  denies  that  he  erred  in  the  manner  and 
form  as  alleged  in  paragraph  IV (a)  and  (b)  of  the 
petition. 

V(a).  Denies  the  allegations  contained  in  para- 
graph V(a)  of  the  petition,  except  to  the  extent  that 
in  the  event  the  decisions  of  this  Court  in  the  pend- 
ing related  cases  of  Harry  J.  Wolf,  Docket  No. 
14209,  and  Sam  Schnitzer,  Docket  No.  14208,  should 
be  adverse  to  respondent,  i.e.,  the  Court's  decisions 


22  Blossom  M.  Goldstein  vs, 

in  those  cases  should  be  predicated  upon  his  finding 
and  holding  by  said  Court  that  the  decedent,  Jennie 
Wolf,  was,  during  the  taxable  years  1942  and  1943, 
a  valid  and  bona  fide  partner  in  the  business  known 
and  carried  on  under  the  name  of  Alaska  Junk 
Company,  and  said  decisions  shall  have  become 
final,  then  and  in  that  event,  and  upon  that  condi- 
tion only,  the  respondent  admits  the  allegations 
contained  in  said  paragraph  V(a)  of  the  petition. 

(b)  to  (j),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  V(b) 
to  (j),  inclusive,  of  the  petition. 

(k).  Denies  the  allegations  contained  in  para- 
graph V(k)  of  the  petition. 

(1).  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  capital  invest- 
ment. Denies  the  remaining  allegations  contained 
in  paragraph  V(l)  of  the  petition. 

(m).  Admits  the  allegations  contained  in  para- 
graph V(m)   of  the  petition. 

(n).  Admits  the  allegations  contained  in  para- 
graph V(n)  of  the  petition,  except  that  it  is  denied 
that  said  Harry  J.  Wolf  is  now  divested  of  any 
right,  power  or  authority  to  act  for  and  on  behalf 
of  said  estate. 
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(o).  Admits  that  he,  the  Commissioner,  in  deter- 
mining the  taxable  income  of  said  Harry  J.  Wolf, 
for  the  calendar  years  1942  and  1943,  refused  to  rec- 
ognize that  Jennie  Wolf  was  a  partner  during  said 
calendar  years  in  the  business  carried  on  under  the 
name  of  Alaska  Junk  Company  with  an  interest 
therein  equal  to  that  of  Harry  J.  Wolf;  that  based 
on  his  said  refusal  to  recognize  the  decedent,  Jennie 
Wolf,  as  such  partner  during  said  years,  he  treated 
her  alleged  distributive  share  of  net  profits  of  said 
business  for  said  years  as  income  of  Harry  J.  Wolf 
and  determined  a  deficiency  in  the  income  and  vic- 
tory tax  liability  of  said  Harry  J.  Wolf  for  the  year 
1943  in  the  amount  of,  to  wit :  $151,049.05 ;  and  that 
said  Harry  J.  Wolf  has  filed  with  this  Court  his 
petition,  at  Docket  No.  14209,  as  aforesaid,  wherein 
he  alleged  that  the  decedent,  Jennie  Wolf,  was  a 
partner,  with  such  interest,  during  said  years,  and 
that  the  Commissioner  erred  in  refusing  to  recog- 
nize her  as  such.  Denies  the  remaining  allegations 
contained  in  paragraph  V(o)  of  the  petition. 

(p).  Admits  that  in  the  event  the  issue  referred 
to  in  paragraph  V(o)  of  the  petition,  which  said 
issue  is  presented  in  the  pending  proceeding  en- 
titled Harry  J.  Wolf,  Docket  No.  14209,  as  afore- 
said, should  be  determined  by  this  Court  adversely 
to  the  contentions  of  said  Harry  J.  Wolf,  the  de- 
cedent, the  said  Jennie  Wolf,  will  have  overpaid 
lier  income  and  victory  tax  for  the  year  1943.  For 
lack  of  sufficient  information  or  knowledge  U})on 
the  basis  of  which  to  form  a  belief  as  to  the  truth 
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or  falsity  thereof,  denies  the  remaining  allegations 
contained  in  paragraph  V(p)  of  the  petition. 

(q).  Admits  that  all  of  the  specific  and  pecuni- 
ary bequests  made  by  said  Jennie  Wolf  in  her  said 
will  were  paid  in  full.  Denies  the  remaining  allega- 
tions contained  in  paragraph  V(q)  of  the  petition. 

(r).  Because  of  the  absence  of  any  allegation  of 
fact  therein,  respondent  neither  admits  nor  denies 
the  statements  set  forth  in  paragraph  V(r)  of  the 
petition. 

YI.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition, 
not  hereinbefore  specifically  admitted,  qualified,  or 
denied. 

YII.  For  further  answer  to  the  petition  herein, 
respondent  alleges  as  follows: 

(a).  That  the  taxpayer,  namely:  Jennie  Wolf, 
now  deceased,  and  foraierly  of  Portland,  Oregon, 
from  whom  respondent  determined  the  deficiency 
involved  in  this  proceeding  to  be  due,  died  on,  to 
wit:  April  8,  1945,  a  resident  of  the  State  of  Ore- 
gon; that  said  decedent  died  testate;  that  said 
decedent's  will  was  duly  admitted  to  probate  by 
order  of  the  Circuit  Court  of  the  State  of  Oregon 
for  the  Comity  of  Multnomah,  Probate  DeiDart- 
ment,  made  and  entered  April  18,  1945. 

(b).  That  by  the  terms  of  said  will,  said  de- 
cedent directed  payment  of  all  expenses  and  debts. 
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made  sj^ecific  bequests  and  then  disposed  of  all  the 
rest,  residue  and  remainder  of  her  property  and 
estate,  pursuant  to  paragraph  eight  (8)  of  said  will. 
The  second  and  eighth  paragraphs  of  said  will  read 
as  follows: 

"Second:  I  have  a  husband  named  Harry  J. 
Wolf;  I  have  three  living  children,  whose  names 
and  the  date  of  their  births  are  as  follows,  to-wit: 
(1)  Monte  L.  Wolf,  who  was  born  on  April  5,  1909; 
and  (2)  Charlotte  C.  Cohon — nee  Wolf,  who  was 
born  on  September  8,  1911;  and  (3)  Blossom  M. 
Goldstein — nee  Wolf,  who  was  born  on  July  8,  1919. 

*       *       * 

*' Eighth:  I  give  and  bequeath  and  devise  all  of 
the  rest,  residue  and  remainder  of  my  property 
and  estate — real  and  personal  and  mixed,  and 
wheresoever  situated  and  whether  acquired  before 
or  after  making  this  Will — in  equal  shares  to  my 
above  named  three  children." 

(c).  That  the  petitioner  herein  is  one  of  the 
three  children  mentioned  in  paragraph  eight  (8) 
of  said  will  as  a  residuary  legatee. 

(d).  That  a  final  account  by  the  duly  appointed 
and  authorized  executor  of  the  Estate  of  Jennie 
Wolf,  Deceased,  was  filed  with  the  said  court  on 
March  29,  1946,  and  was  duly  approved,  and  dis- 
tribution was  ordered  by  said  court  on  March  29, 
1946. 

(e).  That  pursuant  to  the  order  of  said  court 
above  referred  to,  distribution  was  thereupon  made 
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of  all  the  property  and  estate  of  said  Jennie  Wolf, 
Deceased,  that  remained  in  the  hands  of  said  execu- 
tor and  by  order  of  said  court  duly  made,  entered 
and  e:ffective  on  April  1,  1946,  the  administration 
of  said  estate  was  fully  and  completely  closed  and 
said  executor  was  discharged  and  released  as  execu- 
tor of  said  estate. 

(f).  That  the  distribution  in  accord  with  the 
terms  of  the  will  of  said  decedent,  and  pursuant  to 
said  order  of  said  court,  had  the  effect  of  rendering 
the  Estate  of  Jennie  Wolf,  Deceased,  insolvent. 

(g).  That  the  deficiency  in  income  tax  involved 
in  this  proceeding  for  the  taxable  year  1943,  in  the 
amount  of  $42,273.99,  has  not  been  paid,  and  that 
the  same  is  now  due  and  owing  to  the  United 
States,  together  with  interest  thereon,  as  provided 
by  law. 

(h).  That  at  the  time  of  her  death,  testate,  on, 
to  wit:  April  8,  1945,  as  aforesaid,  the  decedent, 
Jennie  Wolf,  was  the  owner  of  property  and  assets 
of  the  then  fair  market  value  in  excess  of  the  de- 
ficiency in  income  tax  involved  in  this  proceeding, 
together  with  interest  thereon  as  provided  by  law. 

(i).  That  by  reason  of  paragraph  eight  (8)  of 
the  said  will  of  decedent,  as  aforesaid,  the  peti- 
tioner herein  was  one  of  the  three  legatees  of  the 
decedent  and  distributees  of  the  assets  of  the 
estate  of  said  decedent;  that  as  such  legatee  and 
distributee,  there  were  distributed  to  the  petitioner, 
on  or  about  April  1,  1946,  assets  and  property  of 
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the  decedent  and  of  the  decedent's  estate  of  a  then 
fair  market  value  in  excess  of  the  amount  of  the 
deficiency  and/or  tax  liability  involved  in  this  pro- 
ceeding, together  with  interest  thereon  as  provided 
by  law. 

(j).  That  by  reason  of  the  premises,  the  peti- 
tioner herein  became  and  is  now  liable  as  a  trans- 
feree of  the  property  of  the  taxpayer,  Jennie  Wolf, 
Deceased,  and  has  become  and  is  now  answerable  to 
the  extent  of  the  amount  of  said  deficiency  in  in- 
come tax,  together  with  interest  thereon  as  pro- 
vided by  law. 

Wherefore,  it  is  prayed  that  petitioner's  appeal 
be  denied;  that  the  respondent's  determination  be 
approved;  and  that  the  petitioner  herein  be  held 
to  be  liable  at  law  or  in  equity  as  a  transferee  of 
the  assets  of  the  taxpayer,  Jennie  Wolf,  Deceased. 
/s/  CHARLES  OLIPHANT,      JHP 
Acting  Chief  Counsel, 
Bureau  of  Internal 
Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 
R.  G.  HARLESS, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Aug.  7,  1947.  T.  C.  U.  S. 
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[Title  of  Tax  Court  and  Cause.] 

REPLY 

The  above-named  petitioner,  for  reply  to  the  alle- 
gations affirmatively  set  out  by  the  respondent  in 
his  answer,  admits,  denies  and  alleges  as  follows: 

VII (a).  Admits  the  allegations  contained  in 
paragraph  VII  (a)  of  the  answer,  except  the  peti- 
tioner denies  that  the  deficiency  involved  in  this 
proceeding  is  or  was  due  from  Jennie  Wolf,  De- 
ceased. 

(b)  and  (c).  Admits  the  allegations  contained 
in  paragraph  VII  (b)  and  VII  (c)  of  the  answer. 

(d).  Denies  that  the  final  account  mentioned  in 
paragraph  VII  (d)  of  the  answer  was  filed  on 
March  29,  1946.  Alleges  it  was  filed  on  February 
27,  1946.  Admits  all  the  remaining  allegations  men- 
tioned in  said  paragraph. 

(e).  Admits  the  allegations  contained  in  para- 
graph VII (e)  of  the  answer. 

(f).  Admits  that  the  distribution  mentioned  in 
paragraph  VII  (f)  of  the  answer  was  had  in  accord 
with  the  terms  of  the  will  of  Jennie  Wolf,  De- 
ceased, and  pursuant  to  the  order  referred  to  in  said 
paragraph,  and  that  said  distribution  left  the  Es- 
tate of  Jennie  Wolf,  Deceased,  without  assets.  De- 
nies all  the  remaining  allegations  contained  in  sai( 
paragraph  of  the  answer. 
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(g) .  Admits  that  the  deficiency  in  income  tax 
involved  in  this  proceeding  for  the  taxable  year 
1943,  in  the  amount  of  $42,273.99,  has  not  been  paid. 
Denies  all  the  remaining  allegations  contained  in 
paragraph  VII  (g)  of  the  answer,  and  particularly 
denies  that  the  amount  of  $42,273.99  or  interest 
thereon,  or  any  other  amount  or  interest  thereon  is 
now  due  and  owing  to  the  United  States  on  account 
of  the  matters  or  taxes  in  controversy  in  this  pro- 
ceeding. 

(h).  Admits  the  allegations  contained  in  para- 
graph VII (h)  of  the  answer,  except  petitioner  de- 
nies that  any  deficiency  or  interest  thereon  in  the 
income  tax  involved  in  this  proceeding  is  due  or 
owing  to  the  United  States. 

(i).  Admits  that  by  reason  of  paragraph  eight 
(8)  of  the  will  of  the  decedent,  Jennie  Wolf,  the 
petitioner  herein  was  one  of  the  three  legatees  of 
said  decedent  and  distributees  of  the  assets  of  the 
estate  of  said  decedent;  that  as  such  legatee  and 
distributee,  there  were  distributed  to  the  petitioner, 
on  or  about  April  1,  1946,  assets  and  property  of 
the  decedent  and  of  decedent's  estate.  Denies  all 
of  the  remaining  allegations  contained  in  paragraph 
VII (i)  of  the  answer,  except  as  in  this  paragraph 
next  alleged.  Alleges  that  the  fair  market  value  as 
of  April  1,  1946,  and  the  appraised  value  of  the 
said  assets  and  property  so  distributed  to  petitioner 
was  in  the  sum  of  $27,466.92  and  did  not  exceed 
said  sum. 


30  Blossom  M.  Goldstein  vs. 

(j).  Denies  the  allegations  contained  in  para- 
graph VII  (j)  of  the  answer,  and  particularly  de- 
nies that  the  petitioner  is  liable  as  a  transferee  of 
the  property  of  the  taxpayer,  Jennie  Wolf,  De- 
ceased, and  has  become  or  is  now  answerable  to  the 
extent  of  the  amount  of  the  alleged  deficiency  in 
income  tax,  together  with  interest  thereon  or  in  or 
to  any  other  amount  or  interest  thereon. 

VIII.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  paragraphs 
VII (a)  to  (j),  inclusive,  of  respondent's  answer, 
not  hereinbefore  especially  admitted,  qualified  or 
denied. 

Wherefore,  the  petitioner  prays  that  the  respond- 
ent's determination  be  disapproved,  that  the  prayer 
in  the  answer  be  denied,  and  that  the  prayer  in  the 
petition  be  granted. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 


State  of  Oregon, 

County  of  Multnomah — ss. 

Blossom  M.  Goldstein,  being  first  duly  sw^orn,  says 
that  she  is  the  petitioner  above  named,  that  she  has 
read  the  foregoing  reply  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments   contained    therein    are    true,    except    those 
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stated  to  be  upon  information  and  belief,  and  those 
she  believes  to  be  true. 

/s/  BLOSSOM  M.  GOLDSTEIN, 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  November,  1947. 

[Seal]         /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  expires:  3/28/51. 

[Lodged]:     Nov.  19,  1947,  T.C.U.S. 
Filed  Nov.  20,  1947. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  ORDER  GRANTING  PERMIS- 
SION TO  AMEND  PETITION 

Comes  now  the  petitioner  in  the  above-entitled 
cause  by  Robt.  T.  Jacob,  her  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  her  petition  by  adding  to  paragraph  V  of 
said  petition  immediately  after  sub-paragraph  (a) 
of  paragraph  V  a  sub-paragraph  to  be  designated 
(a.l)  in  form  and  substance  as  follows: 

(a.l)  During  the  year  1944  said  Jennie  Wolf  in- 
stituted proceedings  in  the  Tax  Court  of  the  United 
States  against  the  Commissioner  of  Internal  Reve- 
nue by  tiling  in  said  court  a  petition,  docket  num- 
ber 6263,  appealing  from  a  purported  deficiency  in 
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income  taxes  for  the  calendar  year  1941,  in  which 
petition  said  Jennie  Wolf,  as  the  petitioner  therein, 
among  other  things,  alleged: 

"(a)  Petitioner  is  a  member  of  the  partnership 
of  Alaska  Junk  Company,  which  said  partnership 
is  composed  of  four  individuals,  H.  J.  Wolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each 
owning  a  one-fourth  interest  therein." 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  Said  petition  in  said  court  and  in  his  an- 
swer admitted  the  above-quoted  allegation.  Docket 
numbers  6262,  6264  and  6265  w^ere  similar  proceed- 
ings instituted  respectively  by  Harry  J.  Wolf,  Sam 
Schnitzer  and  Rose  Schnitzer,  and  in  the  petitions 
in  each  of  these  dockets  there  was  an  allegation 
similar  to  the  one  above  quoted,  and  in  the  answer 
to  each  said  petition  the  Commissioner  admitted 
said  allegation.  Thereafter  the  said  proceeding 
docket  mmiber  6263,  and  the  related  dockets  6262, 
6264  and  6265  were  consolidated  for  trial  and  tried 
by  the  said  Tax  Court  of  the  United  States,  and 
on  or  about  the  23rd  day  of  December,  1946,  the  said 
Tax  Court  of  the  United  States  made  and  entered 
findings  of  fact  and  its  opinion,  in  which  findings 
of  fact  the  said  court  found : 

"The  petitioners  are  husbands  and  wives  and 
members  of  a  co-partnership,  doing  business  under 
the  firm  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  Petitioner  had  a  one- 
fourth  interest  in  the  firm.   They  filed  individual  in- 
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come  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

The  partnership,  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf 
and  S.  Schnitzer,  in  1911.  Its  business  was  the 
buying  and  selling  of  all  sorts  of  salvage  metals 
and  materials.  The  original  partnership  continued 
until  1925  or  1926  when  the  wives  of  the  partners, 
])etitioners  Jennie  Wolf  and  Rose  Schnitzer,  were 
taken  into  the  firm.  That  partnership  is  still  in 
existence  except  that  petitioner  Jennie  Wolf,  the 
wife  of  H.  J.  Wolf,  died  in  April,  1945." 

On  or  about  the  24th  day  of  September,  1946, 
the  said  Court  entered  its  decisions  in  each  of  the 
said  causes  and  each  of  the  said  decisions,  less  for- 
mal parts,  date,  seal  and  signature,  is  as  follows: 

"Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  Sept.  23,  1946,  it  is 

Ordered  and  Decided:  That  there  is  no  deficiency 
in  income  tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6263 
was  a  final  adjudication  in  favor  of  said  Jennie 
Wolf  and  against  the  Commissioner  of  Internal 
Revenue.  The  interest  of  Sam  Schnitzer,  Rose 
Schnitzer,  Harry  J.  Wolf  and  Jennie  Wolf  in  said 
Alaska  Junk  Company  were  exactly  the  same  in 
the  calendar  years  1942  and  1943  as  in  the  year 
1941,  and  the  fact  that  each  of  the  said  persons 
has  said  interests  in  said  partnership  during  said 
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years  has  become  res  judicata  and  the  Respondent 
ought  to  be  and  is  estopped  to  deny  the  same. 
/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10,  1948. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Filed  June  10,  1948,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  and  for  answer  to  the  amendment 
to  petition  filed  by  the  above-named  petitioner, 
admits  and  denies  as  follows: 

V-(a.l).  Admits  the  allegations  contained  in 
subparagraph  (a.l)  of  paragraph  V  of  the  petition 
except  those  contained  in  the  last  two  sentences 
thereof  which  are  denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

JOHN  H.  PIGG, 

LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  July  28,  1948,  T.C.U.S. 
Served  July  29,  1948. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner,  ■ 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  computa- 
tion on  October  6,  1949,  and  the  petitioner,  on  No- 
vember 7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of  $42,- 
273.99. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Nov.  9,  1949. 
Served  Nov.  10,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14279 
BLOSSOM  M.  GOLDSTEIN, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Conies  now  the  petitioner,  by  his  attorneys  of 
record,  and  respectfully  shows  this  Honorable 
Court : 

I. 

The  petitioner  is  an  individual  residing  at  3111 
S.  E.  Lambert,  Portland,  Oregon,  and  is  one  of 
three  equal  transferees  of  the  residuary  estate  of 
Jennie  Wolf,  deceased.  The  return  for  the  period 
here  involved  was  filed  by  Jennie  Wolf  with  the 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon. 

II. 

The  respondent  is  the  duly  appointed,  qualified 
and  acting  Commissioner  of  Internal  Revenue  of 
the  United  States  and  is  hereinafter  referred  to 
as  the  '*  Commissioner. " 
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III. 

The  taxes  in  controversy  are  income  and  victory- 
taxes  for  the  calendar  year  1943. 

IV. 

Nature  of  Controversy 

For  many  years  prior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J. 
Wolf,  Rose  Schnitzer  and  Jennie  Wolf  were  doing- 
business  as  copartners  under  the  name  and  style 
of  Alaska  Junk  Company.  During  the  years  1942 
and  1943  Alaska  Junk  Company  was  engaged  in 
the  business  of  buying,  selling  and  generally  deal- 
ing in  junk,  pipe,  tools,  machinery,  hardware,  scrap 
and  other  metals,  and,  as  a  part  of  its  regular  busi- 
ness, made  loans  and  advances  to  customers  and 
affiliated  enterprises,  always  treating  these  loans 
and  advances  as  ''accounts  receivable'^  on  its  books 
of  account. 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was 
engaged  in  a  similar  business  and  in  1941  organ- 
ized the  Oregon  Electric  Steel  Rolling  Mills  (here- 
inafter referred  to  as  "Oregon  Steel")  an  Oregon 
corporation,  to  manufacture  steel  products.  The 
company's  authorized  capital  was  2,500  shares  hav- 
ing a  par  value  of  $100.00  each,  a  total  capital  of 
$250,000.00.  Upon  final  distribution  of  this  stock 
the  partners  of  Alaska  Junk  Company  received 
1,249  shares  and  Morris  Schnitzer  625  shares. 

From  October,  1941  to  November,   1943  Alaska 


Commissioner  of  Internal  Revenue  39 

Jvmk  Company  advanced  to  Oregon  Steel,  cash 
$327,870.23,  paid  bills  of  $166,340.16  and  furnished 
goods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01.  All  of  these  items 
were  charged  on  Alaska  Junk  Company's  books  as 
''accounts  receivable"  from  Oregon  Steel.  On  the 
books  of  Oregon  Steel  these  items  were  entered  as 
.''accounts  payable."  Alaska  Junk  Company  re- 
ceived payments  of  cash  $114,519.88,  received  stock 
of  a  par  value  $124,900.00  and  debenture  notes  of 
a  face  value  of  $174,000.00  making  total  receipts 
of  $413,419.88,  which  items  were  credited  to  said 
accounts  receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company 
orally  agreed  that  Morris  Schnitzer  would  bear  % 
of  the  total  loss,  if  any,  that  might  be  sustained  by 
Morris  Schnitzer  and  Alaska  Junk  Company  from 
advances  to  Oregon  Steel  over  and  above  the  ad- 
vances credited  to  stock  subscriptions.  Alaska  Junk 
Company  in  turn  agreed  to  bear  %  of  any  such 
loss. 

Alaska  Junk  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills  of 
Oregon  Steel  upon  a  promise  of  early  repayment, 
based  upon  engineering  estimates  of  minimum  earn- 
ings of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

In  June,  1943  Morris  Schnitzer  was  inducted  into 
military  service  and  Oregon  Steel  was  unable  to 
obtain  competent  management.  As  a  result  of  this 
and   other   difficulties   the   operations   were   unsuc- 
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cessful,  and  in  November,  1943  ceased.  It  was  then 
decided  by  the  stockholders  to  withdraw  from  the 
enterprise,  and  Oregon  Steel  stock  was  then  sold. 
Prior  to  the  sale  Oregon  Steel  issued  Alaska  Junk 
Company  its  promissory  note  for  $427,843.87,  the 
balance  of  its  account  receivable,  and  issued  its 
note  of  $26,829.28  to  Schnitzer  Steel  Products  Com- 
pany (Morris  Schnitzer).  In  exchange  for  these 
two  notes  Alaska  Junk  Company  and  Morris  Sch- 
nitzer received  a  third  mortgage  note  for  $151,- 
000.00. '  This  compromise  resulted  in  a  total  loss  of 
$303,625.90  and  by  reason  of  the  agreement  between 
Morris  Schnitzer  and  Alaska  Junk  Company, 
Alaska  Junk  Company  sustained  a  loss  of  $202,- 
350.60,  which  was  charged  off  as  a  bad  debt. 

On  the  partnerships  return  for  1943  a  deduction 
of  the  $202,350.60  was  claimed  as  a  bad  debt.  It  is 
this  amount  which  the  Commissioner  has  disallowed 
as  a  deduction.  The  Commissioner's  contention  was 
upheld  by  the  Tax  Court  of  the  United  States  and 
petitioner  submits  that  in  making  its  determination 
the  Tax  Court  was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
which  he  intends  to  reply  on  appeal  to  the  United 
States  Court  of  Api^eals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court 
of  the  United  States: 

1.  The  tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a   bad  debt  by   the 
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partnership  in  which  petitioner's  transferror  was 
a  partner  was  not  deductible  as  a  bad  debt  in  com- 
puting net  income  subject  to  taxation. 

2.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was 
a  partner  was  not  a  bad  debt. 

3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  sum  of  $202,350.60, 
of  the  partnership  in  which  petitioner's  transferror 
was  a  partner  were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner's  trans- 
ferror was  a  partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supported  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

6.  The  Tax  Court  erred  in  determining  that 
there  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the  Tax  Court  of  the  United  States  be 
reviewed  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit;  that  a  copy  of  the  record  on 
review  be  prepared  in  accordance  with  law  and 
with  the  rules  of  said  Court  and  transmitted  to 
the  Clerk  of  said  Court  for  filing  and  that  ai)pro- 
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priate  action  be  taken  by  said  Court  to  review  and 
correct  the  decision  of  the  Tax  Court  which  peti- 
tioner submits  is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  filed  Jan.  4,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  OF  PETITION  FOR 
REVIEW 

To :  Charles  Oliphant,  Chief  Counsel  for  the  Bureau 
of  Internal  Revenue. 

You  will  please  take  notice  that  on  the  4th  day 
of  January,  1950,  the  petitioner  above  named  filed 
with  the  Clerk  of  the  Tax  Court  of  the  United 
States  at  Washington,  B.C.  a  Petition  for  Review 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court  of 
the  United  States  heretofore  entered  in  the  above 
entitled  proceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is 
attached  hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

Receipt  of  copy  acknowledged  Jan.  9,  1950. 
Received  and  filed  Jan.  9,  1950. 
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The  Tax  Court  of  the  United  States 
Washington 
[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  be- 
fore The  Tax  Court  of  the  United  States  as  set 
forth  in  the  "Designation  of  Record"  except  the 
original  exhibits  1-27,  incl.,  28,  30,  31,  33-36,  inch, 
65,  66,  72-79,  incl. ;  A-Z,  AA-HH,  inch,  on  file  in  my 
office  as  the  original  record  in  the  proceeding  and  in 
which  the  petitioner  in  The  Tax  Court  proceeding 
has  initiated  an  appeal  as  above  numbered  and  en- 
titled, together  with  a  true  copy  of  the  docket  en- 
tries in  said  Tax  Court  proceeding,  as  the  same 
appear  in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  January,  1950. 

[Seal]        /s/  VICTOR   S.   MERSCH, 

Clerk. 
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[Endorsed] :  No.  12474.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Blossom  M.  Gold- 
stein, Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  the  Record. 
Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIlSr, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MOTION  TO  CONSOLIDATE  APPEALS 
The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing, 
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the  argument,  the  decision  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
but  one  opinion  in  connection  with  all  of  these  cases, 
that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  i^artner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  partnership  known  as  the 
Alaska  Junk  Company,  that  the  sole  question  for 
decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  Consolidate  Appeals  upon 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue  of  the  United  States,  by  on  said  day  de- 
positing a  duly  certified  copy  thereof  in  the  United 
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States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 
Suhscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  commission  expires :  9-22-52. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

Chief  judge, 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  of  Court  of  Appeals  and  Causes.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  partners  was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  their  transferrors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence;  and  is  not  supported  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  evidence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  partnership. 

6.  The  Tax  Court  erred  in  admitting  respond- 
ent's exhibits  O,  P,  Q,  U,  V,  A  A,  FF,  GG  and  HH 
over  objections  of  petitioner  for  the  reasons  set 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Report's  Transcript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  offered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
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the  petitioners  have  designated  for  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly- 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rely  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  prepaid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, Washington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  15,  1950. 
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The  Tax  Court  of  the  United  States 
T.   C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 


1 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  the 
above-entitled  court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Internal 
Revenue  in  his  Notice  of  Deficiency  (Bureau 
Symbols  IT:90D:DLA),  dated  March  4,  1947,  and 
as  a  basis  of  her  proceeding  alleges  as  follows  : 

I. 

The  petitioner,  an  individual,  residing  at  7825 
S.  W.  Reed  College  Place,  Portland,  Oregon,  is  one 
of  three  equal  transferees  of  the  residuary  estate  of 
Jennie  Wolf,  Deceased.  The  returns  for  the  periods 
here  involved  were  filed  by  Jennie  Wolf  with  the 
Collector  for  District  of  Oregon. 

IL 

The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
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petitioner  from  Seattle,  Washington,  under  date  of 
March  4,  1947. 

III. 
The  taxes  in  controversy  are  income  taxes  for  the 
calendar  years  1942  and  1943,  and  the  amount  in 
controversy  does  not  exceed  $42,273.99,  which  sum 
is  equal  to  the  amount  of  deficiency  asserted.  The 
petitioner  contends  that  at  all  times  during  the  cal- 
endar years  1942  and  1943,  Jennie  Wolf  was  a  part- 
ner in  The  Alaska  Junk  Company  with  an  interest 
therein  equal  to  that  of  her  husband,  Harry  J, 
Wolf.  Said  partnership  interest  of  Jennie  Wolf  is 
in  issue  before  this  Court  in  the  appeal  hereinafter 
mentioned,  and  in  the  event  this  Court  in  said  appeal 
should  determine  that  Jennie  Wolf  was  not  such 
partner  during  said  calendar  years,  the  petitioner 
claims  that  she  is  entitled  to  a  refund  of  $12,316.99 
which  is  one-third  of  the  amount  of  $36,950.97  paid 
by  said  Jennie  Wolf  within  three  years  of  the  mail- 
ing of  said  Notice  of  Deficiency  as  income  and  vic- 
tory taxes  on  account  of  her  distributive  share  of 
the  net  income  of  said  partnership  for  the  calendar 
years  of  1942  and  1943. 

IV. 

The  determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  as 
a  deduction  of  The  Alaska  Junk  Company  in  the 
calendar  vear  1943  the  sum  of  $202,350.60  as  (1)  a 
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bad  debt  owed  to  The  Alaska  Junk  Company  by  the 
Oregon  Electric  Steel  Rolling  Mills  which  became 
worthless  in  said  calendar  year,  or  (2)  as  a  loss 
deductible  under  the  provisions  of  Sec.  23  (e),  IRC. 

(b)  The  Commissioner  erred  in  including  an 
additional  $50,587.65  in  the  Income  Tax  Net  Income 
and  Victory  Tax  Net  Income  of  said  Jennie  Wolf 
for  the  calendar  year  1943  as  a  result  of  his  said 
disallowance  of  the  said  sum  of  $202,350.60  as  a  de- 
duction of  The  Alaska  Junk  Company  for  said 
calendar  year. 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

Re  Bad  Debt  Loss 

(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  great  many  years  prior  thereto, 
Sam  Schnitzer,  Rose  Schnitzer,  Harry  J.  Wolf  and 
Jennie  Wolf  were  co-partners  under  the  names  and 
styles  of  The  Alaska  Junk  Company  and  Schnitzer- 
Wolf  Machinery  Company,  and  as  such  co-partners 
were  engaged  in  the  business  of  buying,  selling  and 
generally  dealing  in  junk,  new  and  second  hand 
pipe,  tools,  machinery,  hardware,  metal  and  metal 
products  of  every  character,  and  in  promoting  and 
financing  business  enterprises  of  a  nature  related 
to  the  other  said  activities  of  said  partnership,  and 
the  principal  place  of  business  of  said  partners  was 
in  Portland,  Oregon.    During  all  said  times  each 
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of  the  said  persons  owned  a  one-quarter  interest  in 
the  business  and  property  of  said  partnership,  which 
said  partnership  is  hereinafter  referred  to  as  The 
Alaska  Junk  Company. 

(b)  At  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
tion having  an  authorized  capital  stock  of  2500 
shares  consisting  of  common  stock  of  a  par  value 
of  $100.00  each.  Sam  Schnitzer  and  Harry  J.  Wolf 
each  subscribed  to  a  portion  of  the  capital  stock, 
which  portion  was  subsequent!}^  issued  and  there- 
u])on  immediately  reissued  so  as  to  divide  it  equally 
among  said  four  partners.  Thereafter  additional 
stock  was  issued  in  substantially  equal  amounts  to 
each  of  the  four  partners.  Said  corporation  was 
fully  paid  for  all  said  stock.  The  balance  of  the 
issued  stock  of  said  corporation  was  owned  by  other 
persons,  Morris  Schnitzer,  son  of  Sam  Schnitzer 
and  Rose  Schnitzer,  owned  all  of  the  said  balance 
except  three  shares. 

(c)  Said  Morris  Schnitzer  at  and  during  all 
times  hereinafter  mentioned  was  engaged  in  Port- 
land, Oregon  in  the  business  of  buying  and  selling 
new  and  used  iron,  steel,  tools  and  machinery  and 
conducted  such  business  under  the  name  and  style 
of  the  Schnitzer  Steel  Products  Co. 

(d)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941  and  No- 
vember 22,  1943,  on  an  open  account,  at  the  instance 
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and  request  of  said  corporation,  advanced  money 
to  said  corporation,  either  directly  or  by  making: 
pa}Tnents  on  its  account  to  its  creditors,  purchased 
and  furnished  it  with  merchandise  charging  the  cost 
thereof  to  it,  and  sold  goods,  wares  and  merchan- 
dise to  it  at  the  regular  prices  charged  by  The 
Alaska  Junk  Company  to  the  trade  in  general.  On 
November  26,  1943  the  balan^^e  due  and  owing  to 
The  Alaska  Junk  Company  from  said  corporation 
on  said  open  account  was  $428,132.13. 

(e)  In  consideration  of  said  open  account  being 
credited  with  the  sum  of  $174,000.00  the  said  corpo- 
ration made,  executed  and  delivered  to  The  Alaska 
Junk  Company  one  hundred  seventy-four  (174)  First 
Debentures  (unsecured)  in  the  total  amount  of 
$174,000.00,  bearing  interest  at  8%  per  annum,  and 
on  July  14, 1943  said  Alaska  Junk  Company  credited 
said  open  account  with  said  amount  of  $174,000.00, 
and  charged  its  "Stocks  and  Bonds"  account  with 
a  like  sum.  For  a  valuable  consideration  seventy- 
five  (75)  such  debentures  in  the  sum  of  $75,000.00 
were  also  executed  and  delivered  by  said  corporation 
to  Morris  Schnitzer.  No  payments  of  either  principal 
or  interest  were  ever  made  on  any  of  said  debentures. 

(f)  Soon  after  the  organization  of  said  corpora- 
tion, The  Alaska  Jimk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
w^hereby  it  was  agreed  that  in  the  event  a  loss 
should  be  sustained  hy  The  Alaska  Junk  Company 
as  a  result  of  its  extending  credit  to  said  corpora- 
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tion,  Morris  Schnitzer  would  pay  to  The  Alaska 
Junk  Company  so  mu<::h  of  any  such  loss  as  should 
exceed  two-thirds  of  the  total  combined  losses  of 
himself  and  The  Alaska  Jimk  Company  sustained 
on  account  of  the  extension  of  credit  to  said  cor- 
poration by  himself  and  The  Alaska  Junk  Company, 
and  a  corresponding  guarant}^  was  made  by  The 
Alaska  Junk  Company  to  Morris  Schnitzer  to  the 
extent  of  one-third  of  the  total  combined  losses  of 
said  parties  sustained  through  the  extension  of 
credit  to  said  corporation. 

(g)  The  idea  for  the  establishment  of  said  cor- 
I)oration  was  conceived  by  Morris  Schnitzer  and 
from  its  inception  to  July  17,  1943  he  acted  as  its 
president  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  service  of  the  United  States 
and  this  left  the  corporation  without  a  directing 
head  sufficiently  informed  and  capable  of  carrying 
out  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  place.  None  could  be  found. 
None  of  the  remaining  stockholders  of  said  corpo- 
ration or  partners  of  The  Alaska  Junk  Company 
were  able  to  properly  manage  the  plant.  Its  opera- 
tion bogged  down.  There  was  a  $678,843.70  mort- 
gage against  its  real  estate.  It  owed  $149,650.00  for 
which  its  inventories  were  security,  and  in  addition 
to  the  sums  it  owed  The  Alaska  Junk  Company  and 
Morris  S<^hnitzer,  it  owed  $190,684.06  on  open  ac- 
counts. It  lost  money,  became  unable  to  pay  its 
debts,   and   it   became   ajoparent   that   it   would   be 
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impossible  for  it  to  carry  on  and  operate  profitably. 
Thereupon  many  industrialists  of  large  financial 
ability  were  solicited  in  repeated  efforts  to  find  some 
person  or  organization  that  would  take  over  the 
interests  of  The  Alaska  Junk  Company  and  Morris 
Schnitzer  in  said  corporation  under  such  terms  as 
would  save  them  from  loss,  or  at  least,  under  terms 
that  would  result  in  as  little  loss  to  them  as  possible. 
Including  those  solicited  were  Kenneth  E.  Hall  and 
A.  M.  Mears,  then  of  the  Hesse-Ersted  Iron  A¥orks. 
After  extended  negotiations  an  agreement  was  made 
by  and  between  said  Hall,  Mears,  The  Alaska  Junk 
Company,  and  Morris  Schnitzer,  by  his  attorney-in- 
fact,  Sam  Schnitzer,  whereby  said  Hall  and  Mears 
agreed  to  purchase  the  outstanding  stock  of  said 
corporation  at  a  nominal  sum  and  thereafter  to 
cause  said  corporation  to  execute  and  deliver  a 
promissory  note  to  The  Alaska  Junk  Company  and 
Morris  Schnitzer  in  the  sum  of  $249,000.00  to  be 
secured  by  a  second  mortgage  upon  its  properties 
in  payment  of  all  said  debentures,  and  to  execute 
and  deliver  a  promissory  note  to  said  persons  in 
the  sum  of  $151,000.00  secured  by  a  third  mortgage 
upon  said  properties  in  compromise  and  full  pay- 
ment of  the  balance  due  on  said  open  account  and 
in  complete  satisfaction  of  a  debt  of  $26,493.77  then 
due  and  owing  from  said  corporation  to  Morris 
Schnitzer.  The  Alaska  Junk  Company  entered  into 
said  agreement  for  the  reason  that  it  gave  The 
Alaska  Junk  Company  the  best  opportunity  it  could 
find  to  realize  the  greatest  possible  amount  on  the 
obligations  owed  to  it  by  said  corporation. 
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(h)  As  evidence  of  the  correct  balance  due  The 
Alaska  Junk  Company  on  its  said  open  account  a 
demand  promissory  note  in  the  amount  of  said 
balance  was  executed  and  delivered  by  said  corpora- 
tion to  The  Alaska  Junk  Company,  and  as  evidence 
of  the  correct  amount  of  said  debt  ov^ed  by  said 
corporation  to  Morris  Schnitzer  a  demand  promis- 
sory note  in  the  amount  of  said  debt  was  executed 
and  delivered  by  said  corporation  to  Sam  Schnitzer, 
the  attrney-in-fact  for  Morris  Schnitzer. 

(i)  On  November  26,  1943,  subsequent  to  the  exe- 
cution and  delivery  of  the  demand  notes  mentioned 
in  paragraph  V  (h),  all  of  the  issued  stock  of  said 
corporation  was  sold  to  said  Hall  and  Mears  and 
transferred  to  them  or  their  order  pursuant  to  the 
agreement  mentioned  in  paragraph  V  (g) ;  and 
thereafter  said  corporation  executed  and  delivered 
promissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
Junk  Company  and  Morris  Schnitzer,  by  his  said 
attorney-in-fact,  all  in  accordance  with  said  agree- 
ment. 

(j)  Up  the  receipt  of  said  promissory  note  and 
second  mortgage  for  the  amount  of  $249,000.00  all  of 
the  said  debentures  were  returned  to  said  corpora- 
tion as  fully  paid  and  satisfied,  and  The  Alaska 
Junk  Company  credited  its  said  open  account  with 
$142,200.33,  which  was  its  pro-rata  share  of  the 
said  promissory  note  and  third  mortgage  for  $151,- 
000.00,  and  pursuant  to  said  guaranty  agreement 
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charged  Morris  Schnitzer  with  $83,581.20  and  cred- 
ited said  open  account  with  an  equal  amount, 
thereby  reducing  the  balance  of  said  open  account 
to  $202,350.60,  which  balance  became  worthless 
within  the  calendar  year  1943,  because  under  the 
terms  of  the  settlement  with  said  corporation  em- 
bodied in  the  agreement  mentioned  in  paragraph  V 
(g)  no  further  amount  could  be  realized  on  said 
mipaid  balance  from  the  corporation,  and  the  said 
sum  of  $83,581.20  was  the  entire  amomit  for  which 
Morris  Schnitzer  was  liable  under  the  said  guaranty. 
On  December  31,  1943,  The  Alaska  Junk  Company 
charged  off  the  said  balance  as  a  bad  debt,  and 
nothing  has  since  been  received  thereon. 

(k)  On  account  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sustained 
a  bad  debt  or  business  loss  in  the  calendar  year  1943 
in  the  sum  of  $202,350.60. 

(1)  The  Commissioner  arbitrarily  considered 
that  the  said  unpaid  and  worthless  balance  of  $202,- 
350.60  represented  a  contribution  by  The  Alaska 
Junk  Company  to  the  capital  of  said  corporation. 
Petitioner  is  informed,  believes  and  therefore  al- 
leges that  there  was  no  intention  at  any  time  by 
any  of  the  said  partners,  that  the  said  amount,  or 
any  portion  thereof,  should  be  a  capital  contribution 
to  said  corporation,  but  on  the  contrary  it  was  the 
intention  of  The  Alaska  Junk  Company  that  it  w^as 
extending  credit  and  that  the  full  balance  shown 
by  its  said  open  account  w^ould  be  repaid  to  it  by 
said  corporation. 


\1 


Commissioner  of  Internal  Revenue  11 

Re  Refund 

(m)  Said  Jennie  Wolf  was  the  wife  of  said 
Harry  J.  Wolf  and  the  mother  of  the  petitioner, 
Blossom  M.  Goldstein  and  Monte  L.  Wolf.  Jennie 
Wolf  died  on  April  8,  1945,  and  left  a  will  which 
was  duly  admitted  to  j)robate  by  an  order  of  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Multnomah,  Probate  Department,  made  and  en- 
tered on  April  18,  1945,  in  the  Matter  of  Estate  of 
Jennie  AVolf,  Deceased,  Probate  No.  53880.  By  the 
terms  of  said  will  said  Jennie  Wolf  directed  that  her 
funeral  expenses,  just  debts,  estate  and  inheritance 
taxes  be  paid,  bequeathed  specific  articles  of  jewelry, 
household  furniture,  fixtures,  linens,  silverware,  and 
certain  specified  sums  of  money,  and  then  disposed 
of  all  the  rest,  residue  and  remainder  of  her  prop- 
erty and  estate  pursuant  to  the  eighth  paragraph  of 
said  will.  The  second  and  eighth  paragraphs  of  said 
Avill  read  as  follows: 

"Second:  I  have  a  husband  named  Harry  J. 
Wolf.  I  have  three  living  children,  whose  names 
and  the  date  of  their  births  are  as  follows,  to-wit: 
(1)  Monte  L.  Wolf,  who  was  born  on  April  5,  1909; 
and  (2)  Charlotte  C.  Cohon — nee  Wolf,  who  was 
born  on  September  8,  1911;  and  (3)  Blossom  M. 
Goldstein^— nee  Wolf,  who  was  born  on  July  8,  1919. 

"Eighth:  I  give  and  bequeath  and  devise  all  of 
the  rest,  residue  and  remainder  of  m}^  property  and 
estate — real  and  personal  and  mixed,  and  whereso- 
ever situated  and  whether  acquired  before  or  after 
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making  this  will — in  equal  shares  to  my  above  named 
three  children." 

There  was  no  person  named  in  said  will  as  a  child 
of  Jennie  Wolf  other  than  those  named  in  said  sec- 
ond paragraph,  and  she  had  no  other  children. 

(n)  Said  Harry  J.  Wolf,  was  duly  appointed 
the  executor  of  said  will  and  estate,  qualified  as  such, 
and  administered  the  estate.  He  filed  his  final  ac- 
count, which  was  duly  approved  and  distribution  was 
ordered  by  said  Court  on  March  29,  1946.  Distribu- 
tion was  thereupon  made  of  all  the  property  and 
estate  of  said  Jennie  Wolf,  Deceased,  that  remained 
in  the  hands  of  said  executor,  and  by  order  of  said 
Court  duly  made,  entered  and  effective  on  April  1, 
1946,  the  administration  of  said  estate  was  fully 
and  completely  closed  and  Harry  J.  Wolf  was  dis- 
charged and  released  as  executor  of  said  estate. 
There  has  been  no  executor  of  said  will  or  estate  or 
personal  representative  of  said  Jennie  Wolf,  De- 
ceased, since  the  date  last  mentioned;  and  peti- 
tioner is  informed,  believes  and  therefore  alleges 
that  under  the  law^  and  practice  of  the  State  of 
Oregon  said  Harry  J.  Wolf,  by  virtue  of  the  order 
last  mentioned,  was  on  said  date  completely  and 
forever  divested  of  any  and  all  right,  power  or  au- 
thority to  in  any  way  further  act  for  or  on  behalf 
of  the  said  estate  which  was  at  the  same  time  fully 
and  completely  closed  as  aforesaid. 

(o)  The  petitioner  is  informed,  believes  and 
therefore  alleges  that  in  determining  the  taxable  in- 
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come  of  said  Harry  J.  Wolf  for  the  calendar  years 
1942  and  1943  the  Commissioner  refused  to  recog- 
nize that  Jennie  Wolf  was  a  partner  during  said 
calendar  years  in  the  said  business  carried  on  under 
the  name  of  The  Alaska  Junk  Company  with  an  in- 
terest therein  equal  to  that  of  Harry  J.  Wolf,  al- 
though the  Commissioner  had  recognized  her  as 
such  partner  for  many  years  prior  thereto,  and  that 
based  on  his  said  refusal  to  recognize  her  as  such 
partner  during  said  years  he  treated  her  distribu- 
tive share  of  the  net  profits  of  said  partnership  for 
said  years  as  income  of  Harry  J.  Wolf  and  deter- 
mined a  deficiency  in  the  income  tax  lability  of  said 
Harry  J.  Wolf  for  said  calendar  years  in  the  sum 
of  $151,049.05,  and  that  said  Harry  J.  Wolf  has 
filed  with  the  Clerk  of  this  Court,  or  at  least,  has 
mailed  to  him  for  filing,  an  appeal  to  this  Court 
wherein  said  Harry  J.  Wolf  alleged  that  Jennie 
Wolf  was  a  partner,  with  such  interest,  during  said 
calendar  years  and  that  the  Commissioner  erred  in 
refusing  to  recognize  her  as  such. 

(p)  In  the  event  the  issue  referred  to  in  jDara- 
graph  V  (o)  should  be  determined  by  this  Court 
adversely  to  said  contentions  of  said  Harry  J.  Wolf, 
the  said  Jennie  Wolf  will  have  over-paid  her  income 
and  victory  taxes  for  said  calendar  years  by  the 
sum  of  $36,950.97. 

(q)  All  of  the  specific  and  pecuniary  bequests 
made  by  said  Jennie  Wolf  in  her  said  will  'were 
paid  in  full,  and  the  entire  amount  of  said  sum 
of  $36,950.97  Avas  paid  on  said  income  and  victory 
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taxes  in  diminution  of  the  interests  of  petitioner, 
Blossom  M.  Goldstein,  and  Monte  L.  Wolf  as  the 
residuary  legatees  mider  said  will  of  said  Jennie 
Wolf,  Deceased;  and  in  the  event  of  such  an  ad- 
verse determination  on  said  partnership  issue,  peti- 
tioner as  a  transferee  of  said  Jennie  Wolf  would 
be  entitled  to  a  refund  of  one-third  of  the  resultant 
overpayment  as  her  portion  thereof,  to-wit:  she 
would  be  entitled  to  a  refund  of  $12,316.99. 

(r)  None  of  the  foregoing  allegations  are  in  any 
way  intended  as  an  admission  that  the  Commissioner 
was  correct  in  his  refusal  to  recognize  said  part- 
nership interest  of  Jennie  Wolf,  and  paragraphs 
(m)  through  (q)  are  included  herein  only  to  protect 
the  petitioner's  interests  as  a  claimant  in  the  event 
this  Court  should  determine  said  partnership  issue 
in  said  appeal  adversely  to  the  interests  of  Harry 
J.  Wolf. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  determine  that  Jennie 
Wolf  paid  her  taxes  in  full  for  all  years  in  question 
and  that  there  is  no  deficiency  in  her  income  and/or 
victory  taxes  due  from  petitioner  for  said  years, 
and  petitioner  further  prays  that  this  cause  not  be 
determined  by  this  Court  prior  to  its  determination 
of  said  partnership  issue  in  said  appeal  of  Harry  J. 
Wolf,  and  if  said  issue  is  determined  adversely  to 
the  interests  of  said  Harry  J.  Wolf,  then  and  in 
such  event,  that  this  Court  determine  that  Jennie 
Wolf  made  an  overpayment  of  her  income  and  vic- 
tory taxes  for  the  calendar  years  in  question  in  the 
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sum  of  $36,950.97,  and  that  she  ijaid  the  same  within 
three  years  prior  to  the  mailing  of  said  Notice  of 
Deficiency,  and  that  the  petitioner's  share  in  such 
overpayment,  if  an  overpayment  is  determined,  is 
$12,316.99,  together  with  interest  thereon  as  pro- 
vided by  law,  and  petitioner  also  prays  for  such  fur- 
ther relief  as  may  be  just  and  proper  in  the 
premises. 

/s/  ROBERT  T.  JACOB, 

Counsel  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Charlotte  C.  Cohon,  being  first  duly  sworn,  says 
that  she  is  the  petitioner  above  named;  that  she  has 
read  the  foregoing  petition  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those 
stated  to  be  upon  information  and  belief,  and  those 
she  believes  to  be  true. 

/s/  CHARLOTTE  C.  COHON, 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  May,  1947. 

[Seal]        /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  expires  March  28,  1951. 
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Exhibit  A 

Treasury  Department 

Internal  Revenue  Service 

Seattle  1,  Washington 

March  4,  1947.     M 

Office  of  Internal  Revenue  Agent  in  Charge,  Seattle 
Division,  305A  1331  Third  Avenue  Building. 

IT:90D:DLA 

Mrs.  Charlotte  C.  Cohon 

7825  S.  W.  Reed  College  Place 

Portland,  Oregon 

Dear  Mrs.  Cohon: 

You  are  advised  that  the  determination  of  the  in- 
come tax  liability  of  the  Estate  of  Jennie  Wolf,  de- 
ceased, 900  S.  W.  First  Avenue,  Portland,  Oregon, 
for  the  taxable  year  ended  December  31,  1943,  dis- 
closes a  deficiency  of  $42,273.99,  as  shown  in  the 
statement  attached.  The  amount  of  the  deficiency 
stated,  plus  interest  as  provided  by  law,  constituting  j 
your  liability  as  transferee  of  assets  of  said  Estate 

of  Jennie  Wolf,  deceased,  will  be  assessed  against      i 

I 
you. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
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you  may  file  a  petition  with  the  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washing- 
ton 25,  D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward  it 
to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
1,  Washington  for  the  attention  of  IT:90D:DLA. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  the  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR. 
Commissioner. 

By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent  in 
Charge. 
DLA  :mts 

Enclosures : 
Statement 
Form  of  waiver. 
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IT  :90D  :DLA 

Charlotte  C.  Cohon,  Transferee 

Statement 

Estate  of  Jennie  Wolf,  Deceased,  Transferor 

900  S.  W.  First  Avenue 

Portland,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943. 

Mrs.  Charlotte  C.  Cohon,  Transferee 
7825  S.  E.  Reed  College  Place 
Portland,  Oregon 

Deficiency 

Income  tax $  42,273.99 

The  records  of  this  office  indicate  that  assets  of  the  above-named 
decedent's  estate  were  transferred  to  you  on  or  about  April  1, 
1946. 

The  above-stated  amount  represents  your  liability  as  a  trans- 
feree of  assets  of  the  Estate  of  Jennie  Wolf,  deceased,  900  S.  W. 
First  Avenue,  Portland,  Oregon,  for  a  deficiency  in  income  tax 
due  from  the  Estate  of  Jennie  Wolf,  deceased,  for  the  taxable  year 
ended  Decembr  31, 1943. 


Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 

Net  Income  Net  Income 

Net  income  as  disclosed  by  return $  52,654.75  $  56,514.91 

Unallowable  deductions  and  additional  income : 

(a)   Income  from  partnership 50,587.65  50,587.65 

Net  income  adjusted $103,242.40  $107,102.56 


Explanation  of  Adjustments 

(a)  It  is  held  after  examination  of  the  1943  return  filed  by  the 
partnership,  Alaska  Junk  Co.,  that  the  distributive  share  of  Jen- 
nie Wolf,  deceased,  of  the  income  from  that  partnership  was 
$107,101.58.  Reported  on  the  return,  $56,513.93.  Additional  in- 
come from  partnership,  $50,587.65. 
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Computation  of  Income  and  Victory  Tax 

Income  tax  net  income,  adjusted $103,242.40 

Less:  Personal  exemption None 


Surtax  net  income  $103,242.40 

Less:  Earned  income  credit 300.00 


Balance  subject  to  normal  tax $102,942.40 


Normal  tax  at  6%  on  $102,942.40 $    6,176.54 

Surtax  on  $103,242.40 61,701.50 


Total  income  tax : $  67,878.04 

Victory  tax  net  income  adjusted $107,102.56 

Less :  Specific  exemption 624.00 


Income  subject  to  victory  tax $106,478.56 

Victory  tax  before  credit,  5%  of 

$106,478.56  $     5,323.93 

Less :  Victory  tax  credit 500.00 


Net  victory  tax 4,823.93 


Net  income  tax  and  victory  tax $  72,701.97 


Income  tax  for  1942 :. $  26,091.94 


Amount  of  net  income  tax  and  victory  tax $  72,701.97 

Forgiveness  feature : 

(a)  Amount  of  income  tax  for  1942...-$  26,091.94 

(b)  Amount  forgiven  (3^  of  (a)  ) 19,568.95 


(c)   Amount  unforgiven 6,522.99 


Total  income  and  victory  tax  liability $  79,224.96 

Income  and  victorv  tax  liabilitv  disclosed  by  return. 

Account  No.  353534 36,950.97 


Deficiency  of  income  tax $  42,273.99 

Received  and  Filed  May  29,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  Charles  Oliphant,  Acting 
Chief  Counsel,  Bureau  of  Internal  Revenue,  and 
for  answer  to  the  petition  filed  herein,  admits, 
denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  petition. 

II. 

Admits  the  allegations  contained  in  paragraph  II 
of  the  petition. 

III. 

Admits  that  the  taxes  in  controversy  are,  in  part, 
income  taxes  for  the  calendar  years  1942  and  1943; 
that  the  amount  of  the  taxes  so  in  controversy,  ex- 
clusive of  interest  as  provided  by  law,  is,  to  wit: 
$42,273.99,  and  that  the  alleged  partnership  interest 
of  the  decedent,  Jennie  Wolf,  in  the  business  known 
and  carried  on  under  the  name  of  Alaska  Junk 
Company  during  the  years  1942  and  1943  is  in  con- 
troversy before  this  Court.  Denies  the  remaining 
allegations  contained  in  paragraph  III  of  the  peti- 
tion, but  admits  that  petitioner  makes  the  conten- 
tions as  set  forth  in  said  paragraph.  Alleges  that 
said  amount  of,  to  wit :  $42,273.99,  consists,  in  part, 
of  victory  tax  for  the  year  1943;  that  the  income 
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tax  liability  of  the  decedent,  Jennie  Wolf,  for  the 
year  1942,  is  involved  in  this  proceeding  only  by 
reason  of  the  forgiveness  feature  of  section  6  of 
the  Current  Tax  Payment  Act  of  1943 ;  that  no  part 
of  the  deficiency  in  income  and  victory  tax  as  de- 
termined by  respondent  to  be  due  from  petitioner's 
transferror,  the  Estate  of  Jennie  Wolf,  Deceased, 
for  the  taxable  year  1943,  in  the  amount  of,  to  wit: 
$42,273.99,  arises  out  of  or  is  attributable  to  any 
adjustment  made  by  res^jondent  to  or  in  respect  of 
the  net  income  as  reported  by  petitioner's  said 
transferror  and/or  said  transferror's  decedent, 
Jennie  Wolf,  for  the  taxable  year  1942,  and  that 
the  alleged  partnership  interest  of  the  decedent, 
Jemiie  Wolf,  in  the  business  known  and  carried  on 
imdor  the  name  of  Alaska  Junk  Company  during 
the  years  1942  and  1943  is  in  issue  before  this  Court 
in  the  related  proceedings  entitled  Hariy  J.  Wolf, 
Docket  No.  14209,  and  Sam  Schnitzer,  Docket  No. 
14278;  also,  in  the  related  transferree  proceedings 
entitled  Blossom  M.  Goldstein,  Docket  No.  14279, 
and  Monte  L.  Wolf,  Docket  No.  14278. 

IV. 

(a)  and  (b).  Denies  that  he  erred  in  his  de- 
termination of  the  deficiency  shown  by  the  notice 
of  deficiency  from  which  petitioner's  appeal  is 
taken.  Specifically  denies  that  he  erred  in  the  man- 
ner and  form  as  alleged  in  paragraph  IV (a)  and 
(h)   of  the  petition. 
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V. 

(a).  Denies  the  allegations  contained  in  para- 
graph V(a)  of  the  petition,  except  to  the  extent 
that  in  the  event  the  decisions  of  this  Court  in  the 
pending  related  cases  of  Harry  J.  Wolf,  Docket 
No.  14209,  and  Sam  Sclmitzer,  Docket  No.  14208, 
should  be  adverse  to  respondent,  i.e.,  the  Court's 
decisions  in  those  cases  should  be  predicated  upon 
his  finding  and  holding  by  said  Court  that  the  de- 
cedent, Jennie  Wolf,  was,  during  the  taxable  years 
1942  and  1943,  a  valid  and  bona  fide  partner  in  the 
business  known  and  carried  on  under  the  name  of 
Alaska  Junk  Company,  and  said  decisions  shall 
have  become  final,  then  and  in  that  event,  and  upon 
that  condition  only,  the  respondent  admits  the  al- 
legations contained  in  said  paragraph  V(a)  of  the 
petition. 

(b)  to  (j),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
form  a  belief  as  to  the  truth  or  falsity  thereof, 
denies  the  allegations  contained  in  paragraph  V(b) 
to  (j),  inclusive,  of  the  petition. 

(k).  Denies  the  allegations  contained  in  para- 
graph V(k)  of  the  petition. 

(1).  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  capital  invest- 
ment. Denies  the  remaining  allegations  contained 
in  paragraph  V(l)  of  the  petition. 

(m).  Admits  the  allegations  contained  in  para- 
graph V(m)  of  the  petition. 
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(n).  Admits  the  allegations  contained  in  para- 
grax)h  V(n)  of  the  petition,  except  that  it  is  denied 
that  said  Harry  J.  Wolf  is  now  divested  of  any- 
right,  power  or  authority  to  act  for  and  on  behalf 
of  said  estate. 

(o).  Admits  that  he,  the  Commissioner,  in  de- 
termining the  taxable  income  of  said  Harry  J. 
Wolf,  for  the  calendar  years  1942  and  1943,  refused 
to  recognize  that  Jennie  Wolf  was  a  partner  during 
said  calendar  years  in  the  business  carried  on  under 
the  name  of  Alaska  Junk  Company  with  an  interest 
therein  equal  to  that  of  Harry  J.  Wolf;  that  based 
on  his  said  refusal  to  recognize  the  decedent,  Jennie 
Wolf,  as  such  partner  during  said  years,  he  treated 
her  alleged  distributive  share  of  net  profits  of  said 
business  for  said  years  as  income  of  Harry  J.  Wolf 
and  determined  a  deficiency  in  the  income  and  vic- 
tory tax  liability  of  said  Harry  J.  Wolf  for  the 
year  1943  in  the  amount  of,  to  wit:  $151,049.05;  and 
that  said  Harry  J.  Wolf  has  filed  with  this  Court 
Ms  petition,  at  Docket  No.  14209,  as  aforesaid, 
wherein  he  alleged  that  the  decedent,  Jennie  Wolf, 
was  a  partner,  with  such  interest,  during  said  years, 
and  that  the  Commissioner  erred  in  refusing  to 
recognize  her  as  such.  Denies  the  remaining  allega- 
tions contained  in  paragraph  V(o)  of  the  petition. 

(p).  Admits  that  in  the  event  the  issue  referred 
to  in  paragraph  V(o)  of  the  petition,  which  said 
issue  is  presented  in  the  jjending  proceeding  en- 
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titled  Harry  J.  Wolf,  Docket  No.  14209,  as  afore- 
said, should  be  determined  by  this  Court  adversely 
to  the  contentions  of  said  Harry  J.  Wolf,  the  de- 
cedent, the  said  Jennie  Wolf,  will  have  overpaid 
her  income  and  victory  tax  for  the  year  1943.  For 
lack  of  sufficient  information  or  knowledge  upon 
the  basis  of  which  to  form  a  belief  as  to  the  truth 
or  falsity  thereof,  denies  the  remaining-  allegations 
contained  in  paragraph  V(p)  of  the  petition. 

(q).  Admits  that  all  of  the  specific  and  pecun- 
iary bequests  made  by  said  Jennie  Wolf  in  her 
said  will  were  paid  in  full.  Denies  the  remaining 
allegations  contained  in  paragraph  V(q)  of  the 
jDetition. 

(r).  Because  of  the  absence  of  any  allegation  of 
fact  therein,  respondent  neither  admits  nor  denies 
the  statements  set  forth  in  paragraph  V(r)  of  the 
petition. 

VI. 

Denies  generally  and  specifically  each  and  every 
material  allegation  contained  in  the  petition,  not 
hereinbefore  specifically  admitted,  qualified,  or 
denied. 

VII. 

For  further  answer  to  the  petition  herein,  re- 
spondent alleges  as  follows: 

(a).    That  the  taxpayer,  namely:  Jennie  Wolf, 
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now  deceased,  and  formerly  of  Portland,  Oregon, 
from  whom  respondent  determined  the  deficiency 
involved  in  this  proceeding  to  be  due,  died  on,  to 
wit:  April  8,  1945,  a  resident  of  the  State  of  Ore- 
gon; that  said  decedent  died  testate;  that  said  de- 
cedent's will  was  duly  admitted  to  probate  by  order 
of  the  Circuit  Court  of  the  State  of  Oregon  for 
the  County  of  Multnomah,  Probate  Department, 
made  and  entered  April  18,  1945. 

(b).  That  by  the  terms  of  said  will,  said  de- 
cedent directed  payment  of  all  expenses  and  debts, 
made  specific  bequests  and  then  disposed  of  all  the 
rest,  residue  and  remainder  of  her  property  and 
estate,  pursuant  to  paragraph  eight  (8)  of  said  will. 
The  second  and  eighth  paragraphs  of  said  will  read 
as  follows: 

"Second:    I   have   a   husband  named   Harry  J. 

Wolf;  I  have  three  living  children,  whose  names 

and  the  date  of  their  births  are  as  follows,  to-wit. 

(1)  Monte  L.  Wolf,  who  was  bom  on  April  5,  1909; 

and  (2)   Charlotte  C.  Cohon — ^nee  Wolf,  who  was 

born  on  September  8,  1911;  and  (3)  Blossom  M. 

Goldstein — nee   Wolf,  who   was  born   on  July  8, 

1919. 

•       «-       « 

''Eighth:  I  give  and  bequeath  and  devise  all  of 
the  rest,  residue  and  remainder  of  my  property  and 
estate — real  and  personal  and  mixed,  and  whereso- 
ever situated  and  whether  acquired  before  or  after 
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making  this   Will — in   equal   shares   to   my  above 
named  three  children." 

(c).  That  the  petitioner  herein  is  one  of  the 
three  children  mentioned  in  paragraph  eight  (8) 
of  said  will  as  a  residuary  legatee. 

(d).  That  a  final  account  by  the  duly  appointed 
and  authorized  executor  of  the  Estate  of  Jennie 
Wolf,  Deceased,  was  filed  with  the  said  court  on 
March  29,  1946,  and  was  duly  approved,  and  dis- 
tribution was  ordered  by  said  court  on  March  29, 
1946. 

(e).  That  pursuant  to  the  order  of  said  court 
above  referred  to,  distribution  was  thereupon  made 
of  all  the  property  and  estate  of  said  Jennie  Wolf, 
Deceased,  that  remained  in  the  hands  of  said  execu- 
tor and  by  order  of  said  court  duly  made,  entered 
and  effective  on  April  1,  1946,  the  administration 
of  said  estate  was  fully  and  completely  closed  and 
said  executor  was  discharged  and  released  as  execu- 
tor of  said  estate. 

(f).  That  the  distribution  in  accord  with  the 
terms  of  the  will  of  said  decedent,  and  pursuant 
to  said  order  of  said  court,  had  the  effect  of  ren- 
dering the  Estate  of  Jennie  Wolf,  Deceased,  in- 
solvent. 

(g).  That  the  deficiency  in  income  tax  involved 
in  this  proceeding  for  the  taxable  year  1943,  in  the 
amount  of  $42,273.99,  has  not  been  paid,  and  that 
the   same   is  now   due   and   owing   to   the   United 


Commissioner  of  Internal  Revenue  27 

States,  together  with  interest  thereon,  as  provided 
by  law. 

(h).  That  at  the  time  of  her  death,  testate,  on,  to 
wit:  April  8,  1945,  as  aforesaid,  the  decedent, 
Jennie  Wolf,  was  the  owner  of  property  and  assets 
of  the  then  fair  market  value  in  excess  of  the  de- 
ficiency in  income  tax  involved  in  this  proceeding, 
together  with  interest  thereon  as  provided  by  law. 

(i).  That  by  reason  of  paragraph  eight  (8)  of 
the  said  will  of  decedent,  as  aforesaid,  the  peti- 
tioner herein  was  one  of  the  three  legatees  of  the 
decedent  and  distributees  of  the  assets  of  the  estate 
of  said  decedent;  that  as  such  legatee  and  distrib- 
utee, there  were  distributed  to  the  petitioner,  on  or 
about  April  1,  1946,  assets  and  property  of  the  de- 
cedent and  of  the  decedent's  estate  of  a  then  fair 
market  value  in  excess  of  the  amount  of  the  defi- 
ciency and/or  tax  liability  involved  in  this  proceed- 
ing, together  with  interest  thereon  as  provided  by 
law. 

(j).  That  by  reason  of  the  premises,  the  peti- 
tioner herein  became  and  is  now  liable  as  a  trans- 
feree of  the  property  of  the  taxpayer,  Jennie  Wolf, 
Deceased,  and  has  become  and  is  now  answerable 
to  the  extent  of  the  amount  of  said  deficiency  in 
income  tax,  together  with  interest  thereon  as  pro- 
vided hj  law. 

Wherefore,  it  is  prayed  that  petitioner's  appeal 
be  denied;  that  the  respondent's  determination  be 
approved;  and  that  the  petitioner  herein  be  held 
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to  be  liable  at  law  or  in  equity  as  a  transferee  of 
the  assets  of  the  taxpayer,  Jennie  Wolf,  Deceased. 
/s/  CHARLES  OLIPHANT,  JHP, 
Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 
R.  a.  HARLESS, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Aug.  7,  1947,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

REPLY 

The  above  named  petitioner,  for  reply  to  the 
allegations  affirmatively  set  out  by  the  respondent 
in  his  answer,  admits,  denies  and  alleges  as  follows : 

VII. 

(a).  Admits  the  allegations  contained  in  para- 
graph VII (a)  of  the  answer,  except  the  petitioner 
denies  that  the  deficiency  involved  in  this  proceed- 
ing is  or  was  due  from  Jennie  Wolf,  Deceased. 
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(b)  and  (c).  Admits  the  allegations  contained  in 
paragraph  VII  (b)  and  VII (c)  of  the  answer. 

(d).  Denies  that  the  final  account  mentioned  in 
paragraph  VII (d)  of  the  answer  was  filed  on 
March  29,  1946.  Alleges  it  was  filed  on  February 
27,  1946.  Admits  all  the  remaining  allegations  men- 
tioned in  said  paragraph. 

(e).  Admits  the  allegations  contained  in  para- 
graph VII (e)  of  the  answer. 

(f).  Admits  that  the  distribution  mentioned  in 
paragraph  VII (f)  of  the  answer  was  had  in  accord 
with  the  terms  of  the  will  of  Jennie  Wolf,  De- 
ceased, and  pursuant  to  the  order  referred  to  in 
said  paragraph,  and  that  said  distribution  left  the 
Estate  of  Jennie  Wolf,  Deceased,  without  assets. 
Denies  all  the  remaining  allegations  contained  in 
said  paragraph  of  the  answer. 

(g).  Admits  that  the  deficiency  in  income  tax 
involved  in  this  proceeding  for  the  taxable  year 
1948,  in  the  amount  of  $42,273.99,  has  not  been 
paid.  Denies  all  the  remaining  allegations  contained 
in  ])aragraph  VII (g)  of  the  answer,  and  particu- 
larly denies  that  the  amount  of  $42,273.99  or  inter- 
est thereon,  or  any  other  amount  or  interest 
thereon  is  now  due  and  owing  to  the  United  States 
on  account  of  the  matters  or  taxes  in  controversy  in 
this  proceeding. 

(h).  Admits  the  allegations  contained  in  para- 
graxih  VII  (h)  of  the  answer,  except  petitioner  de- 


30  Charlotte  C.  Cohon  vs. 

nies  that  any  deficiency  or  interest  thereon  in  the 
income  tax  involved  in  this  proceeding  is  due  or 
owing  to  the  United  States. 

(i).  Admits  that  by  reason  of  paragraph  eight 
(8)  of  the  will  of  the  decedent,  Jennie  Wolf,  the 
petitioner  herein  was  one  of  the  three  legatees  of 
said  decedent  and  distributees  of  the  assets  of  the 
estate  of  said  decedent;  that  as  such  legatee  and 
distributee,  there  were  distributed  to  the  petitioner, 
on  or  about  April  1,  1946,  assets  and  property  of 
the  decedent  and  of  decedent's  estate.  Denies  all  the 
remaining  allegations  contained  in  paragraph 
VII  (i)  of  the  answer,  except  as  in  this  paragraph 
next  alleged.  Alleges  that  the  fair  market  value 
as  of  April  1,  1946,  and  the  appraised  value  of  the 
said  assets  and  property  so  distributed  to  petitioner 
was  in  the  sum  of  $27,723.42  and  did  not  exceed 
said  sum. 

(j).  Denies  the  allegations  contained  in  para- 
graph VII (j)  of  the  answer,  and  particularly  de- 
nies that  the  petitioner  is  liable  as  a  transferee  of 
the  property  of  the  taxpayer,  Jennie  Wolf,  De- 
ceased, and  has  become  or  is  now  answerable  to  the 
extent  of  the  amount  of  the  alleged  deficiency  in 
income  tax,  together  with  interest  thereon  or  in  or 
to  any  other  amount  or  interest  thereon. 

VIII. 

Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  paragraphs 
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y//(a)  to  (j),  inclusive,  of  respondent's  answer, 
not  hereinbefore  especially  admitted,  qualified  or 
denied. 

Wherefore,  the  petitioner  prays  that  the  respond- 
ent's determination  be  disapprovd,  that  the  prayer 
in  the  answer  be  denied,  and  that  the  prayer  in  the 
petition  be  granted. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Charlotte  C.  Cohon,  being  first  duly  sworn,  says 
that  she  is  the  petitioner  above  named,  that  she  has 
read  the  foregoing  reply  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true,  except  those 
stated  to  be  upon  information  and  belief,  and  those 
she  believes  to  be  true. 

/s/  CHARLOTTE  C.  COHON. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  November,  1947. 
[Seal]         /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 

My  Commission  expires :  3/28/51. 

[Lodged]  :    Nov.  19,  1947. 
Filed  Nov.  20,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  ORDER  GRANTING 
PERMISSION  TO  AMEND  PETITION 

Comes  now  the  petitioner  the  above  entitled 
cause  by  Robt.  T.  Jacob,  her  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  her  petition  by  adding  to  paragraph  V  of 
said  petition  immediately  after  sub-paragraph  (a) 
or  paragraph  V  a  sub-paragraph  to  be  designated 
(a.l)   in  form  and  substance  as  follows: 

(a.l)  During  the  year  1944  said  Jennie  Wolf 
instituted  proceedings  in  the  Tax  Court  of  the 
United  States  against  the  Commissioner  of  Internal 
Revenue  by  filing  in  said  court  a  petition,  docket 
number  6263,  appealing  from  a  purported  defi- 
ciency in  income  taxes  for  the  calendar  year  1941, 
in  which  petition  said  Jennie  Wolf,  as  the  peti- 
tioner therein,  among  other  things,  alleged: 

"(a)  Petitioner  is  a  member  of  the  partnership 
of  Alaska  Junk  Company  which  said  partnership 
is  composed  of  four  individuals,  H.  J.  Wolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each 
owning  a  one-fourth  interest  therein." 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  said  petition  in  said  court  and  in  his 
answer  admitted  the  above  quoted  allegation. 
Docket  numbers  6262,  6264  and  6265  were  similar 
proceedings  instituted  respectively  by  Harry  J. 
Wolf,  Sam  Schnitzer  and  Rose  Schnitzer,  and  in 
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the  petitions  in  each  of  these  dockets  there  was 
an  allegation  similar  to  the  one  above  quoted,  and 
in  the  answer  to  each  said  petition  the  Commis- 
sioner admitted  said  allegation.  Thereafter  the  said 
fjroceeding  docket  number  6263,  and  the  related 
dockets  6262,  6264  and  6265  were  consolidated  for 
trial  and  tried  by  the  said  Tax  Court  of  the  United 
States,  and  on  or  about  the  23rd  day  of  December, 
1946,  the  said  Tax  Court  of  the  United  States  made 
and  entered  findings  of  fact  and  its  opinion,  in 
which  findings  of  fact  the  said  court  found: 

"The  petitioners  are  husbands  and  wives  anid 
members  of  a  co-partnership,  doing  business  under 
the  firm  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  petitioner  had  a  one- 
fourth  interest  in  the  firm.  They  filed  individual 
income  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

The  partnership,  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf  and 
S.  Schnitzer,  in  1911.  Its  business  was  the  buying 
and  selling  of  all  sorts  of  salvage  metals  and  ma- 
terials. The  original  partnership  continued  until 
1925  or  1926  when  the  wives  of  the  partners,  peti- 
tioners Jennie  Wolf  and  Rose  Schnitzer,  were  taken 
into  the  firm.  That  partnership  is  still  in  existence 
except  that  petitioner  Jennie  Wolf,  the  wife  of 
H.  J.  Wolf,  died  in  April,  1945." 

On  or  about  the  24th  day  of  September,  1946,  the 
said  Court  entered  its  decisions  in  each  of  the  said 
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causes  and  each  of  the  said  decisions,  less  formal 
parts,  date,  seal  and  signature,  is  as  follows: 

"Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  Sept.  23,  1946,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income  tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6263  was 
a  final  adjudication  in  favor  of  said  Jennie  Wolf 
and  against  the  Commissioner  of  Internal  Revenue. 
The  interest  of  Sam  Schnitzer,  Rose  Schnitzer, 
Harry  J.  Wolf  and  Jennie  Wolf  in  said  Alaska 
Junk  Company  were  exactly  the  same  in  the  cal- 
endar years  1942  and  1943  as  in  the  year  1941,  and 
the  fact  that  each  of  the  said  persons  has  said  in- 
terests in  said  partnership  during  said  years  has 
become  res  judicata  and  the  Respondent  ought  to 
be  and  is  estopped  to  deny  the  same. 
/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10,  1948. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Filed  June  10,  1948,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  and  for  answer  to  the  amendment 
to  petition  filed  by  the  above-named  petitioner 
admits  and  denies  as  follows : 

V-(a.l).  Admits  the  allegations  contained  in  sub- 
paragraph (a.l)  of  paragraph  V  of  the  petition 
except  those  contained  in  the  last  two  sentences 
thereof  which  are  denied. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 

Bureau  of  Internal 
Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel; 

JOHN  H.  PIGG, 

LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Served  July  29, 1948. 

Received  and  Filed  July  28,  1948,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  compu- 
tation on  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  there- 
fore, it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of 
$42,273.99. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Nov.  9, 1949. 

Served  Nov.  10, 1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Comes  now  the  petitioner,  by  his  attorneys  of  rec- 
ord, and  respectfully  shows  this  Honorable  Court: 

I. 

The  petitioner  is  an  individual  residing  at  7825 
S.  E.  Reed  College  Place,  Portland,  Oregon,  and  is 
one  of  three  equal  transferees  of  the  residuary  es- 
tate of  Jennie  Wolf,  deceased.  The  return  for  the 
period  here  involved  was  filed  by  Jennie  Wolf  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon. 

II. 

The  respondent  is  the  duly  appointed,  qualified 
and  acting  Commissioner  of  Internal  Revenue  of  the 
United  States  and  is  hereinafter  referred  to  as  the 
*  *  Commissioner. ' ' 

III. 

The  taxes  in  controversy  are  income  and  victory 
taxes  for  the  calendar  year  1943. 
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IV. 

Nature  of  Controversy 

For  many  years  prior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J.  Wolf, 
Rose  Schnitzer  and  Jennie  Wolf  were  doing  business 
as  copartners  under  the  name  and  style  of  Alaska 
Junk  Company.  During  the  years  1942  and  1943 
Alaska  Junk  Company  was  engaged  in  the  business 
of  buying,  selling  and  generally  dealing  in  junk, 
pipe,  tools,  machinery,  hardware,  scrap  and  other 
metals,  and  as  a  part  of  its  regular  business,  made 
loans  and  advances  to  customers  and  affiliated  en- 
terprises, always  treating  these  loans  and  advances 
as  "accounts  receivable"  on  its  books  of  account,      m 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was  en-  " 
gaged  in  a  similar  business  and  in  1941  organized 
the  Oregon  Electric  Steel  Rolling  Mills  (hereinafter 
referred  to  as  "Oregon  Steel")  an  Oregon  corpo- 
ration, to  manufacture  steel  products.  The  com- 
pany's authorized  capital  was  2,500  shares  having 
a  par  value  of  $100.00  each,  a  total  capital  of  $250,- 
000.00.  Upon  final  distribution  of  this  stock  the 
partners  of  Alaska  Junk  Company  received  1,249 
shares  and  Morris  Schnitzer  625  shares. 

From  October,  1941,  to  November,  1943,  Alaska 
Junk  Company  advanced  to  Oregon  Steel,  cash 
$327,870.23,  paid  bills  of  $166,340.16  and  furnished 
goods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01. 

All  of  these  items  were  charged  on  Alaska  Junk 
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Company's  books  as  "accounts  receivable"  from 
Oregon  Steel.  On  the  books  of  Oregon  Steel  these 
items  were  entered  as  "accounts  payable."  Alaska 
Junk  Company  received  payments  of  cash  $114,- 
519.88,  received  stock  of  a  par  value  $124,900.00  and 
debenture  notes  of  a  face  value  of  $174,000.00,  mak- 
ing total  receipts  of  $413,419.88,  which  items  were 
credited  to  said  accounts  receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company  or- 
ally agreed  that  Morris  Schnitzer  would  bear  %  of 
the  total  loss,  if  any,  that  might  be  sustained  by 
Morris  Schnitzer  and  Alaska  Junk  Company  from 
advances  to  Oregon  Steel  over  and  above  the  ad- 
vances credited  to  stock  subscriptions.  Alaska  Junk 
Company  in  turn  agreed  to  bear  %  of  any  such  loss. 

Alaska  Junk  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills  of 
Oregon  Steel  upon  a  promise  of  early  repayment, 
based  upon  engineering  estimates  of  minimum  earn- 
ings of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

In  June,  1943,  Morris  Schnitzer  w^as  inducted 
into  military  service  and  Oregon  Steel  was  unable 
to  obtain  competent  management.  As  a  result  of 
this  and  other  difficulties  the  operations  were  im- 
successful,  and  in  November,  1943,  ceased.  It  was 
then  decided  by  the  stockholders  to  withdraw  from 
the  enterprise,  and  Oregon  Steel  stock  was  then 
sold.  Prior  to  the  sale  Oregon  Steel  issued  Alaska 
Junk  Company  its  promissory  note  for  $427,843.87, 
the  balance  of  its  account  receivable,  and  issued  its 
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note  of  $26,829.28  to  Schnitzer  Steel  Products  Com- 
pany (Morris  Schnitzer).  In  exchange  for  these 
two  notes  Alaska  Junk  Company  and  Morris 
Schnitzer  received  a  third  mortgage  note  for  $151,- 
000.00.  This  compromise  resulted  in  a  total  loss  of 
$303,625.90  and  by  reason  of  the  agreement  between 
Morris  Schnitzer  and  Alaska  Junk  Company, 
Alaska  Junk  Company  sustained  a  loss  of  $202,- 
350.60,  which  was  charged  off  as  a  bad  debt. 

On  the  partnership's  return  for  1943  a  deduction 
of  the  $202,350.60  was  claimed  as  a  bad  debt.  It  is 
this  amount  which  the  Commissioner  has  disallowed 
as  a  deduction.  The  Commissioner's  contention  was 
upheld  by  the  Tax  Court  of  the  United  States  and 
petitioner  submits  that  in  making  its  determination 
the  Tax  Court  was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
which  he  intends  to  rely  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court  of 
the  United  States: 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was  a 
partner  was  not  deductible  as  a  bad  debt  in  com- 
puting net  income  subject  to  taxation. 

2.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioner's  transferror  was  a  part- 
ner was  not  a  bad  debt. 
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3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  sum  of  $202,350.60, 
of  the  partnership  in  which  petitioner's  transferror 
was  a  partner  were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner's  trans- 
ferror was  a  partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supported  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

6.  The  Tax  Court  erred  in  determining  that 
there  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above- 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the  Tax  Court  of  the  United  States  be  re- 
viewed by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit;  that  a  copy  of  the  record  on  re- 
view be  prepared  in  accordance  with  law  and  with 
the  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing  and  that  appropriate  action 
be  taken  by  said  Court  to  review  and  correct  the 
decision  of  the  Tax  Court  which  petitioner  submits 
is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  Filed  Jan.  4,  1950,  T.C.U.S. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  OF  PETITION 
FOR  REVIEW 

To:  Charles  Oliphant,  Chief  Counsel  for  the  Bu- 
reau of  Internal  Revenue. 

You  will  please  take  notice  that  on  the  4th  day  of 
January,  1950,  the  petitioner  above  named  filed  with 
the  Clerk  of  the  Tax  Court  of  the  United  States  at 
Washington,  D.  C,  a  Petition  for  Review  by  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit of  the  decision  of  the  Tax  Court  of  the  United 
States  heretofore  entered  in  the  above-entitled  pro- 
ceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is  at- 
tached hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

Receipt  of  Copy  acknowledged. 

Received  and  Filed  Jan.  9,  1950,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  be- 
fore The  Tax  Court  of  the  United  States  as  set 
forth  in  the  "Designation  of  Record"  except  the 
original  exhibits  1-27,  inch,  28,  30,  31,  33-36,  inch, 
65,  66,  72-79,  inch;  A-Z,  AA-HH,  inch,  on  file  in 
my  office  as  the  original  record  in  the  proceeding 
and  in  which  the  petitioner  in  The  Tax  Court  pro- 
ceeding has  initiated  an  appeal  as  above  nimibered 
and  entitled,  together  with  a  true  copy  of  the  docket 
entries  in  said  Tax  Court  proceeding,  as  the  same 
appear  in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  January,  1950. 

[Seal]         /s/  VICTOR  S.  MERSCH, 
Clerk. 
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[Endorsed] :  No.  12475.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Charlotte  C.  Cohon, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Couii:  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14280 

CHARLOTTE  C.  COHON, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

MOTION  TO  CONSOLIDATE  APPEALS 
The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing. 
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the  argument,  the  decision  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
:  but  one  opinion  in  connection  with  all  of  these  cases, 
•  that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  partner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  partnership  known  as  the 
I  Alaska  Junk  Company,  that  the  sole  question  for 
'  decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

I,   Randall   S.   Jones,   being  on  oath  first   duly 
,  sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 

the  foregoing  Motion  to  Consolidate  Appeals  upon 

Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 

Revenue  of  the  United  States,  by  on  said  day  de- 

!  positing  a  duly  certified  copy  thereof  in  the  United 
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States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  commission  expires :  9-22-52. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

Chief  Judge. 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  of  Court  of  Appeals  and  Causes.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  partners  was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  their  transferrors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence ;  and  is  not  supported  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  e^ddence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  partnership. 

6.  The  Tax  Court  erred  in  admitting  respond 
ent's  exhibits  O,  P,  Q,  U,  V,  A  A,  FF,  GG  and  HH 
over  objections  of  petitioner  for  the  reasons  set 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Report's  Transcript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  offered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
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the  petitioners  have  designated  for  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rely  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  prepaid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, Washington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 
[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  15,  1950. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

ROBT.  T.  JACOB,  ESQ., 

RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon, 

Attorneys  for  Petitioner.   ~ 

CHARLES  OLIPHANT, 

Acting  Chief  Counsel, 

Bureau  of  Internal  Revenue, 

B.  H.  NEBLETT, 
Division  Counsel, 

JOHN  H.  PIGG, 

R.  G.  HARLESS, 

Special  Attorneys, 
Jjureau  of  Litemal  Revenue. 


2  Estate  of  Jenyiie  Wolf,  etc.  vs. 

The  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
Harry  J.  Wolf,  Administrator  de  bonis  non  of 
said  estate  with  will  annexed,  and  by  Harry  J. 
Wolf,  former  executor  of  said  estate. 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  the 
above  entitled  Court  for  a  redetermination  of  the 
deficiency  set  forth  by  the  Commissioner  of  Inter- 
nal Revenue  in  his  Notice  of  Deficiency,  (Bureau 
Symbols  IT:90:D:DLA)  dated  March  3,  1947,  and 
as  a  basis  of  this  proceeding  alleges  as  follows : 

I. 

The  petitioner  is  the  duly  appointed,  qualified 
and  acting  Administrator  de  bonis  non  of  the  Estate 
of  Jennie  Wolf,  Deceased,  with  will  annexed,  and 
he  is  the  former  Executor  of  said  estate.  He  resides 
at  3111  S.  E.  Lambert  Street,  Portland,  Oregon, 
and  has  his  place  of  business  at  900  S.  W.  First 
Avenue,  Portland,  Oregon.  The  returns  for  the 
periods  here  involved  were  filed  by  Jennie  Wolf 
with  the  Collector  for  District  of  Oregon. 
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II. 

The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  from  Seattle,  Washington,  under  date  of 
March  3,  1947,  and  was  addressed  to  him  as  fol- 
lows: 

Estate  of  Jennie  Wolf,  Deceased 

Mr.  Harry  J.  Wolf,  Executor 

900  S.  W.  First  Avenue 

Portland,  Oregon 

III. 

The  taxes  in  controversy  are  income  taxes  for 
the  calendar  years  1942  and  1943,  and  the  amount 
in  controversy  does  not  exceed  $42,273.99,  which 
sum  is  equal  to  the  amount  of  deficiency  asserted. 
Tlie  petitioner  contends  that  at  all  times  during  the 
calendar  years  1942  and  1943,  Jennie  Wolf  was  a 
partner  in  The  Alaska  Junk  Company  with  an  in- 
terest therein  equal  to  that  of  her  husband,  Harry 
J.  Wolf,  who  is  the  same  individual  as  the  peti- 
tioner herein.  Said  partnership  interest  of  Jennie 
Wolf  is  in  issue  before  this  Court  in  the  appeal 
hereinafter  mentioned,  and  in  the  event  this  Court 
in  said  appeal  should  determine  that  Jennie  Wolf 
was  not  such  partner  during  said  calendar  years, 
the  petitioner  claims  that  said  Estate  of  Jennie 
Wolf,  Deceased,  is  entitled  to  a  refund  of  $36,950.97 
for  said  calendar  years  and  that  such  amount  was 
paid  by  said  Jennie  Wolf  within  three  years  of  the 
niailiim'  of  said  Notice  of  Deficiencv  as  income  and 
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victory  taxes  on  account  of  her  distributive  share 
of  the  net  income  of  said  partnership  for  said 
calendar  years,  or  in  such  event  and  if  said  estate 
is  not  legally  entitled  to  receive  such  refund  that 
the  three  residuary  legatees  named  in  the  will  of 
said  Jennie  Wolf,  Deceased,  are  each  entitled  to  a 
refund  of  $12,316.99  which  is  one-third  of  said 
amount  of  $36,950.97. 

IV. 

The  determination  of  the  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  as  a 
deduction  of  The  Alaska  Junk  Company  in  the 
calendar  year  1943  the  sum  of  $202,350.60  as  (1)  a 
bad  debt  owed  to  The  Alaska  Junk  Company  by 
the  Oregon  Electric  Steel  Rolling  Mills  which  be- 
came w^orthless  in  said  calendar  year,  or  (2)  as  a 
loss  deductible  under  the  provisions  of  Sec.  23  (e), 
I.R.C. 

(b)  The  Commissioner  erred  in  including  an 
additional  $50,587.65  in  the  Income  Tax  Net  Income 
and  Victory  Tax  Net  Income  of  said  Jennie  Wolf 
for  the  calendar  year  1943  as  a  result  of  his  said 
disallowance  of  the  said  sum  of  $202,350.60  as  a 
deduction  of  The  Alaska  Junk  Company  for  said 
calendar  year. 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 
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Re  Bad  Debt  Loss 

(a)  At  and  during  the  calendar  years  1942  and 
1943,  and  for  a  gr-eat  many  years  prior  thereto,  Sam 
Schnitzer,  Rose  Schnitzer,  Harry  J.  Wolf  and  said 
Jennie  Wolf  were  co-partners  under  the  names  and 
styles  of  The  Alaska  Junk  Company  and  Schnitzer- 
Wolf  Machinery  Company,  and  as  such  co-partners 
were  engaged  in  the  business  of  buying,  selling  and 
generally  dealing  in  junk,  new  and  second  hand 
pipe,  tools,  machinery,  hardware,  metal  and  metal 
products  of  every  character,  and  in  promoting  and 
fhiancing  business  enterprises  of  a  nature  related  to 
the  other  said  activities  of  said  partnership,  and  the 
principal  place  of  business  of  said  partners  was  in 
Portland,  Oregon.  During  all  said  times  each  of 
the  said  persons  owned  a  one-quarter  interest  in  the 
business  and  property  of  said  partnership,  which 
said  partnership  is  hereinafter  referred  to  as  The 
Alaska  Junk  Company. 

(b)  x\t  and  during  all  the  times  hereinafter 
mentioned  the  Oregon  Electric  Steel  Rolling  Mills, 
hereinafter  called  the  corporation,  was  a  corpora- 
tion having  an  authorized  capital  stock  of  2,500 
shares  consisting  of  common  stock  of  a  par  value 
of  $100.00  each.  Sam  Schnitzer  and  Harry  J.  Wolf 
each  subscribed  to  a  portion  of  the  capital  stock, 
which  i)ortion  was  subsequently  issued  and  there- 
upon immediately  reissued  so  as  to  divide  it  equally 
among  said  foTir  partners.  Thereafter  additional 
stock  was  issued  in  substantially  equal  amounts  to 
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each  of  the  four  partners.  Said  corporation  was 
fully  paid  for  all  said  stock.  The  balance  of  the 
issued  stock  of  said  corporation  was  owned  by  other 
persons.  Morris  Schnitzer,  son  of  Sam  Schnitzer 
and  Rose  Schnitzer,  owned  all  of  the  said  balance 
except  three  shares. 

(c)  Said  Morris  Schnitzer  at  and  during  all 
times  hereinafter  mentioned  was  engaged  in  Port- 
land, Oregon  in  the  business  of  buying  and  selling 
new  and  used  iron,  steel,  tools  and  machinery  and 
conducted  such  business  under  the  name  and  style 
of  the  Schnitzer  Steel  Products  Co.  « 

(d)  In  the  course  of  its  business  The  Alaska 
Junk  Company  between  October  22,  1941  and  No- 
vember 22,  1943,  on  an  open  account,  at  the  instance 
and  request  of  said  corporation,  advanced  money  to 
said  corporation,  either  directly  or  by  making  pay- 
ments on  its  account  to  its  creditors,  purchased  and 
furnished  it  with  merchandise  charging  the  cost 
thereof  to  it,  and  sold  goods,  wares  and  merchandise 
to  it  at  the  regular  prices  charged  by  The  Alaska 
Junk  Company  to  the  trade  in  general.  On  Novem- 
ber 26,  1943  the  balance  due  and  owing  to  The 
Alaska  Junk  Company  from  said  corporation  on 
said  open  account  w^as  $428,132.13. 

(e)  III  consideration  of  said  open  account  being 
credited  with  the  sum  of  $174,000.00  the  said  cor- 
poration made,  executed  and  delivered  to  The 
Alaska  Junk  Company  one  hundred  seventy-four 
(174)    First  Debentures   (unsecured)    in  the  total 
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amoiint  of  $174,000.00,  bearing  interest  at  8%  per 
annum,  and  on  Jnly  M,  1943  said  Alaska  Junk 
Company  credited  said  open  account  with  said 
amount  of  $174,000.00,  and  charged  its  ''Stocks 
and  Bonds"  account  with  a  like  sum.  For  a  valuable 
consideration  seventy-five  (75)  such  debentures  in 
the  sum  of  $75,000.00  were  also  executed  and  de- 
livered by  said  corporation  to  Morris  Schnitzer.  No 
payments  of  either  ])rincipal  or  interest  were  ever 
made  on  any  of  said  debentures. 

(f)  Soon  after  the  organization  of  said  cor- 
l)()ration,  The  Alaska  Junk  Company  and  Morris 
Schnitzer  entered  into  a  contract  of  guaranty 
whereby  it  was  agreed  that  in  the  event  a  loss 
sliould  be  sustained  by  The  Alaska  Junk  Company 
as  a  result  of  its  extending  credit  to  said  corpora- 
tion, Morris  Schnitzer  would  pay  to  The  Alaska 
Junk  Company  so  much  of  any  such  loss  as  should 
exceed  two-thirds  of  the  total  combined  losses  of 
himself  and  The  Alaska  Junk  Company  sustained 
on  account  of  the  extension  of  credit  to  said  cor- 
poration by  himself  and  The  Alaska  Junk  Com- 
pany, and  a  corresponding  guaranty  was  made  by 
The  Alaska  Junk  Company  to  Morris  Schnitzer  to 
the  extent  of  one-third  of  the  total  combined  losses 
of  said  parties  sustained  through  the  extension  of 
credit  to  said  corporation. 

(g)  The  idea  for  the  establishment  of  said  cor- 
poration was  conceived  by  Morris  Schnitzer  and 
from  its  inception  to  July  17,  1943  he  acted  as  its 


8  Estate  of  Jennie  Wolf,  etc.  vs. 

president  and  manager.  On  said  date  he  was  in- 
ducted into  the  armed  service  of  the  United  States 
and  this  left  the  corporation  without  a  directing 
head  sufficiently  informed  and  capable  of  carrying 
out  the  purposes  of  the  corporation.  Extended  and 
repeated  efforts  were  made  to  secure  a  suitable 
manager  to  take  his  place.  None  could  be  found. 
None  of  the  remaining  stockholders  of  said  cor- 
poration or  partners  of  The  Alaska  Junk  Company 
were  able  to  properly  manage  the  plant.  Its  oper- 
ation bogged  down.  There  was  a  $678,843.70  mort- 
gage against  its  real  estate.  It  owed  $149,650.00  for 
which  its  inventories  were  security,  and  in  addition 
to  the  sums  it  owed  The  Alaska  Junk  Company  and 
Morris  Schnitzer,  it  owed  $190,684.06  on  open  ac- 
counts. It  lost  money,  became  unable  to  pay  its 
debts,  and  it  became  apparent  that  it  would  be  im- 
possible for  it  to  carry  on  and  operate  profitably. 
Thereupon  many  industrialists  of  large  financial 
ability  were  solicited  in  repeated  efforts  to  find 
some  person  or  organization  that  would  take  over 
the  interests  of  The  Alaska  Junk  Company  and 
Morris  Schnitzer  in  said  corporation  under  such 
terms  as  would  save  them  from  loss,  or  at  least, 
under  terms  that  would  result  in  as  little  loss  to 
them  a  possible.  Including  those  solicited  were 
Kenneth  E.  Hall  and  A.  M.  Mears,  then  of  the 
Hesse-Ersted  Iron  AVorks.  After  extended  negotia- 
tions an  agreement  was  made  by  and  between  said 
Hall,  Mears,  The  Alaska  Junk  Company,  and 
Morris    Schnitzer,    by    his    attorney-in-fact,    Sam 
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Schiiitzer,  whereby  said  Hall  and  Mears  agreed  to 
purchase  the  outstanding  stock  of  said  corporation 
at  a  nominal  sum  and  thereafter  to  cause  said  corpo- 
ration to  execute  and  deliver  a  promissory  note  to 
The  Alaska  Junk  Comjjany  and  Morris  Schnitzer 
in  the  siun  of  $249,000.00  to  be  secured  by  a  second 
mortgage  upon  its  j)roperties  in  payment  of  all  said 
debentures,  and  to  execute  and  deliver  a  promissory 
note  to  said  persons  in  the  sum  of  $151,000.00  se- 
cured by  a  third  mortgage  upon  said  properties  in 
compromise  and  full  payment  of  the  balance  due  on 
said  open  account  and  in  complete  satisfaction  of  a 
debt  of  $26,493.77  then  due  and  owing  from  said 
corporation  to  Morris  Schnitzer.  The  Alaska  Junk 
Company  entered  into  said  agreement  for  the  rea- 
son that  it  gave  The  Alaska  Junk  Comj^any  the  best 
()])])ortunity  it  could  find  to  realize  the  greatest 
possible  amount  on  the  obligations  ow^d  to  it  by 
said  corporation. 

(h)  As  evidence  of  the  correct  balance  due  The 
Alaska  Junk  Company  on  its  said  open  account  a 
demand  promissory  note  in  the  amount  of  said 
balance  was  executed  and  delivered  by  said  cor- 
])oration  to  The  Alaska  Junk  Company,  and  as  evi- 
dence of  the  correct  amount  of  said  debt  owed  by 
said  corporation  to  Morris  Schnitzer  a  demand 
])romissor3^  note  in  the  amount  of  said  debt  was 
executed  and  delivered  by  said  corporation  to  Sam 
Schnitzer,  the  attorney-in-fact  for  Morris  Schnitzer. 
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(i)  On  November  26,  1943,  subsequent  to  the 
execution  and  delivery  of  the  demand  notes  men- 
tioned in  paragraph  V  (h),  all  of  the  issued  stock 
of  said  corporation  was  sold  to  said  Hall  and  Mears 
and  transferred  to  them  or  their  order  pursuant  to 
the  agreement  mentioned  in  paragraph  Y  (g)  ;  and 
thereafter  said  corporation  executed  and  delivered 
promissory  notes  and  a  second  and  a  third  mort- 
gage, and  the  same  were  accepted  by  The  Alaska 
Junk  Company  and  Morris  Schnitzer,  by  his  said 
attorney-in-fact,  all  in  accordance  with  said  agree- 
ment. 

(j)  Upon  the  receipt  of  said  promissory  note 
and  second  mortgage  for  the  amount  of  $249,000.00 
all  of  the  said  debentures  were  returned  to  said 
corporation  as  fully  paid  and  satisfied,  and  The 
Alaska  Junk  Company  credited  its  said  open  ac- 
count with  $142,200.33,  which  was  its  i:)ro-rata  share 
of  the  said  promissory  note  and  third  mortgage  for 
$151,000.00,  and  ixirsuant  to  said  guaranty  agree- 
ment charged  Morris  Schnitzer  with  $83,581.20  and 
credited  said  open  account  with  an  equal  amount, 
thereby  reducing  the  balance  of  said  open  account 
to  $202,350.60,  which  balance  became  worthless 
within  the  calendar  year  1943,  because  under  the 
terms  of  the  settlement  with  said  corporation  em- 
bodied in  the  agreement  mentioned  in  paragraph 
V  (g)  no  further  amount  could  be  realized  on  said 
unpaid  balance  from  the  corporation,  and  the  said 
sum  of  $83,581.20  was  the  entire  amount  for  which 
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Morris  Sclinitzer  was  liable  under  the  said  guar- 
anty. On  December  31,  1943  The  Alaska  Junk  Com- 
pany charged  off  the  said  balance  as  a  bad  debt, 
and  nothing  has  since  been  received  thereon. 

(k)  On  account  of  the  matters  and  things  here- 
inabove stated  The  Alaska  Junk  Company  sustained 
a  bad  debt  or  business  loss  in  the  calendar  year 
1943  in  the  sum  of  $202,350.60. 

(1)  The  Commissioner  arbitrarily  considered 
that  the  said  unpaid  and  worthless  balance  of  $202,- 
350.60  represented  a  contribution  by  The  Alaska 
Junk  Com])any  to  the  capital  of  said  corporation. 
Petitioner  is  informed,  believes  and  therefore  al- 
leges that  there  was  no  intention  at  any  time  by 
any  of  the  said  partners  that  the  said  amount,  or 
any  ])ortion  thereof,  should  be  a  capital  contribution 
to  said  corporation,  but  on  the  contrary  it  was  the 
intention  of  The  Alaska  Junk  Company  that  it  was 
extending  credit  and  that  the  full  balance  shown 
by  its  said  oj^en  account  would  be  repaid  to  it  by 
said  corporation. 

Re  Refund 

(m)  Said  Jennie  Wolf  was  the  wife  of  said 
Harry  J.  Wolf  and  the  mother  of  Charlotte  C. 
Cohon,  Blossom  M.  Goldstein  and  Monte  L.  Wolf. 
Jennie  Wolf  died  on  April  8,  1945,  and  left  a  will 
which  was  duly  admitted  to  probate  by  an  order 
of  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  Probate  Department,  made 
and  entered  on  April  18,   1945,  in  the  Matter  of 
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Estate  of  Jennie  Wolf,  Deceased,  Probate  No.  53880. 
By  the  terms  of  said  will  said  Jennie  Wolf  directed 
that  her  funeral  expenses,  just  debts,  estate  and 
inheritance  taxes  be  paid,  bequeathed  specific  ar- 
ticles of  jewelry,  household  furniture,  fixtures, 
linens,  silverware,  and  certain  specified  sums  of 
money,  and  then  disposed  of  all  the  rest,  residue 
and  remainder  of  her  property  and  estate  pursuant 
to  the  eighth  paragraph  of  said  will.  The  second 
and  eighth  paragraphs  of  said  will  read  as  follows: 

"Second:  I  have  a  husband  named  Harry  J. 
Wolf.  I  have  three  living  children,  whose  names 
and  the  date  of  their  births  are  as  follows,  to  wit: 
(1)  Monte  L.  Wolf,  who  was  born  on  April  5,  1909; 
and  (2)  Charlotte  C.  Cohon — nee  Wolf,  who  was 
born  on  September  8,  1911;  and  (3)  Blossom  M. 
Goldstein — nee  Wolf,  who  was  born  on  July  8, 
1919." 

"Eighth:  I  give  and  bequeath  and  devise  all  of 
the  rest,  residue  and  remainder  of  my  property  and 
estate — real  and  personal  and  mixed,  and  whereso- 
ever situated  and  whether  acquired  before  or  after 
making  this  Will — in  equal  shares  to  my  above 
named  three  children." 

There  w^as  no  person  named  in  said  will  as  a  child 
of  Jennie  Wolf  other  than  those  named  in  said 
second  paragraph,  and  she  had  no  other  children. 

(n)  Said  Harry  J.  Wolf,  was  duly  apijointed 
the  executor  of  said  will  and  estate,  qualified  as 
such,  and  administered  the  estate.   He  filed  his  final 
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account,  which  was  duly  ai)i)rovcd  and  distribution 
was  ordered  by  said  Court  on  March  29,  1946.  Dis- 
tribution was  thereupon  made  of  all  the  property 
and  estate  of  said  Jennie  Wolf,  Deceased,  that  re- 
mained in  the  hands  of  said  executor,  and  by  order 
of  said  Court  duly  made,  entered  and  effective  on 
April  1,  1946,  the  administration  of  said  estate  was 
fully  and  completely  closed  and  Harry  J.  Wolf 
was  discharged  and  released  as  executor  of  said 
estate.  There  was  no  executor  of  said  will  or  estate 
or  personal  representative  of  said  Jennie  Wolf,  De- 
ceased, since  the  date  last  mentioned  until  the  28th 
of  May,  1946,  that  on  said  date  this  petitioner, 
Harry  J.  Wolf,  was  duly  and  regularly  appointed 
the  Administrator  de  bonis  iion  of  the  Estate  of 
Jennie  Wolf,  Deceased,  with  will  annexed  by  the 
said  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah,  Probate  Department,  said 
probate  proceeding  No.  53880,  that  he  has  qualified 
and  is  now  the  acting  Administrator  de  bonis  non 
of  said  estate,  and  has  been  duly  authorized  to  in- 
stitute this"  appeal. 

(o)  The  Commissioner  in  determining  the  tax- 
able income  of  said  Harry  J.  Wolf  for  the  calendar 
years  1942  and  1943  refused  to  recognize  that 
Jennie  Wolf  was  a  partner  during  said  calendar 
years  in  the  said  business  carried  on  under  the  name 
of  The  Alaska  Junk  Company  with  an  interest 
therein  equal  to  that  of  Harry  J.  Wolf,  although 
the  Commissioner  had  recognized  her  as  such  part- 
ner for  many  years  prior  thereto,  and  that  based 
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on  his  said  refusal  to  recognize  her  as  such  partner 
during-  said  years  he  treated  her  distributive  share 
of  the  net  profits  of  said  partnership  for  said  years 
as  income  of  Harry  J,  Wolf  and  determined  a  defi- 
ciency in  the  income  tax  liability  of  said  Harry  J. 
Wolf  for  said  calendar  years  in  the  sum  of  $151,- 
049.05,  and  that  said  Harry  J.  Wolf  has  filed  with 
the  Clerk  of  this  Court,  or  at  least,  has  mailed  to 
him  for  filing,  an  appeal  to  this  Court  wherein  said 
Harry  J.  Wolf  alleged  that  Jennie  Wolf  was  a 
partner,  with  such  interest,  during  said  calendar 
years  and  that  the  Commissioner  erred  in  refusing 
to  recognize  her  as  such. 

(]>)  In  the  event  the  issue  referred  to  in  para- 
graph V  (o)  should  be  determined  by  this  Court 
adversely  to  said  contentions  of  said  Harry  J.  Wolf, 
the  said  Jennie  A¥olf  will  have  overpaid  her  income 
and  victory  taxes  for  said  calendar  years  by  the 
sum  of  $36,950.97. 

(q)  All  of  the  specific  and  pecuniary  bequests 
made  by  said  Jennie  Wolf  in  her  said  will  were 
])aid  in  full,  and  the  entire  amount  of  said  sum 
of  $36,950.97  was  paid  on  said  income  and  victory 
taxes  in  diminution  of  the  interests  of  Charlotte  C. 
Cohon,  Blossom  M.  Goldstein,  and  Monte  L.  Wolf 
as  the  residuary  legatees  under  said  will  of  said 
Jennie  Wolf,  Deceased. 

(r)  None  of  the  foregoing  allegations  are  in  any 
w^ay  intended  as  an  admission  that  the  Commis- 
sioner was  correct  in  his  refusal  to  recognize  said 
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j)ai*tnership  interest  of  Jennie  Wolf,  and  para- 
graphs (ni)  through  (q)  are  included  herein  only 
to  i)rotect  the  interests  of  said  estate  and  of  said 
residuary  legatees  in  the  event  this  Court  should 
determine  said  j)artnership  issue  in  said  appeal 
adversely  to  the  interests  of  Harry  J.  Wolf. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  determine  that  Jennie 
Wolf  paid  her  taxes  in  full  for  all  years  in  question 
and  that  there  is  no  deficiency  in  her  income  and/or 
victory  taxes  due  from  her  estate  for  said  years, 
and  petitioner  further  prays  that  this  cause  not  be 
determined  by  this  Court  prior  to  its  determination 
of  said  partnership  issue  in  said  appeal  of  Harry 
J.  Wolf,  and  if  said  issue  is  determined  adversely 
to  the  interests  and  contentions  of  said  Harry  J. 
Wolf,  then  and  in  such  event,  that  this  Court  deter- 
mine that  Jennie  Wolf  made  an  overpayment  of  her 
income  and  victory  taxes  for  the  calendar  years  in 
question  in  the  sum  of  $36,950.97,  and  that  she  paid 
the  same  within  three  years  prior  to  the  mailing  of 
said  Notice  of  Deficiency,  and  petitioner  also  prays 
for  such  further  relief  as  may  be  just  and  proper 
in  the  premises. 

/s/  EOBT.  T.  JACOB, 

Counsel  for  Petitioner. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Harry  J.  Wolf,  being  first  duly  sworn,  says  that 
he  is  the  duly  appointed,  qualified  and  acting  Ad- 
ministrator de  bonis  non  of  the  above  Estate  of  Jen- 
nie Wolf,  Deceased,  and  the  former  Executor  of 
said  estate,  and  as  such  Administrator  de  bonis  non 
is  duly  authorized  to  verify  the  foregoing  petition 
for  and  in  behalf  of  said  estate,  that  he  has  had 
the  said  petition  read  to  him,  and  is  familiar  with 
the  statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true. 

/s/  HARRY  J.  WOLF. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1947. 

[Seal]  /s/  J.  F.  JOHNSON, 

Notary  Public  for  Oregon. 
My  Commission  expires:  March  28,  1951. 
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EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

Seattle  1,  Washington 

March  3,  1947. 

Office  of  Internal  Revenue  Agent  in  Charge  Seattle 
Division,  305A  1331  Third  Avenue  Building 

IT:90D:DLA 

Estate  of  Jennie  Wolf,  Deceased 
!   Mr.  Harry  J.  Wolf,  Executor 
!   900  -S.  W.  First  Avenue 
j  Portland,  Oregon 

Dear  Mr.  Wolf: 

1  You  are  advised  that  the  determination  of  the  in- 
come tax  liability  of  Jennie  Wolf,  deceased,  for  the 

'  taxable  year  ended  December  31,  1943,  discloses  a 
deficiency  of  $42,273.99  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal I'evenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  let- 
ter, you  may  file  a  petition  with  The  Tax  Court  of 
the  United  States,  at  its  i3rincipal  address,  Wash- 
ington 25,  D.  C,  for  a  redetermination  of  the  defi- 
ciency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
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quested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
1,  Washington,  for  the  attention  of  IT:90D:DLA. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early  as- 
sessment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent  in 
Charge. 
DLA  :mts 
Enclosures 
Statement 
Form  of  waiver 
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Statement 

IT:90D:DLA 

Estate  of  Jennie  Wolf,  Deceased 
Mr.  Harry  J.  Wolf,  executor- 
900  S.W." First  Avenue 
Portland,  Oregon 

Tax  liability  for  the  taxable  year  ended  December  31,  1943. 

Deficiency 
Income  Tax $  42,273.99 

In  making  this  determination  of  your  income  tax  liability,  care- 
ful consideration  has  been  given  to  the  report  of  examination 
dated  June  3,  1946,  to  your  protest  dated  October  23,  1946,  and 
to  the  statements  made  at  the  conference  held  on  January  22, 1947, 

Taxable  Year  Ended  December  31, 1943 
Adjustments  to  Net  Income 

Income  Tax  Victory  Tax 

Net  Income  Net  Income 

Net  income  as  disclosed  by  return $  52,654.75  $  56,514.91 

Unallowable  deductions  and  additional  income : 

(a)  Income  from  partnership 50,587.65  50,587.65 

Net  income  adjusted $103,242.40     $107,102.56 

Explanation  of  Adjustments 

(a)  It  is  held  after  examination  of  the  1943  return  filed  by  the 
partnership,  Alaska  Junk  Co.,  that  your  distributive  share  of  the 
income  from  that  partnership  was  $107,101.58.  Reported  on  the 
return,  $56,513.93.  Additional  income  from  partnership,  $50,- 
587.65. 
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Computation  of  Income  and  Victory  Tax 

Income  tax  net  income,  adjusted $103,242.40 

Less :  Personal  exemption None 

Surtax  net  income $103,242.40 

Less :  Earned  income  credit 300.00 

Balance  subject  to  normal  tax $102,942.40 

Normal  tax  at  6  percent  on  $102,942.40..$     6,176.54 
Surtax  on  $103,242.40 61,701.50 

Total  income  tax $  67,878.04 

Victory  tax  net  income  adjusted $107,102.56 

Less:  Specific  exemption 624.00 

Income  subject  to  victory  tax $106,478.56 

Victory  tax  before  credit,  5%  of 

$106,478.56  $     5,323.93 

Less :  Victory  tax  credit 500.00 

Net  victory  tax $    4,823.93 

Net  income  tax  and  victory  tax — .$  72,701.97 

Income  tax  for  1942 $  26,091.94 

Amount  of  net  income  tax  and  victory  tax $  72,701.97 

Forgiveness  feature : 

(a)  Amount  of  income  tax  for  1942....$  26,091.94 

(b)  Amount  forgiven,  %  of 

$26,091.94  19,568.95 

(c)  Amount  unforgiven $     6,522.99 

Total  income  and  victory  tax  liability $  79,224.96 

Income  and  victory  tax  liability  disclosed  by 

return,  Accoimt  No.  353534 $  36,950.97 

Deficiency  of  income  tax $  42,273.99 

Received  and  filed  June  2,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  Charles  Oliphant,  Acting  Chief 
Counsel,  Bureau  of  Internal  Revenue,  and  for  an- 
swer to  the  petition  tiled  herein,  admits,  denies  and 
alleges  as  follows: 

I.  Admits  the  allegations  contained  in  paragraph 
I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are,  in 
part,  income  taxes  for  the  calendar  years  1942  and 
1943,  and  that  the  alleged  partnership  interest  of 
the  decedent,  Jennie  Wolf,  in  the  business  carried 
on  under  the  name  of  the  Alaska  Junk  Company 
during  the  years  1942  and  1943  is  in  issue  before 
this  Court.  For  lack  of  sufficient  information  or 
knowledge  upon  the  basis  of  which  to  form  a  belief 
as  to  the  truth  or  falsity  thereof,  denies  that  the 
surviving  spouse  of  the  decedent,  Harry  J.  Wolf, 
is  the  same  individual  as  the  petitioner  herein.  De- 
nies the  remaining  allegations  of  fact  contained  in 
paragraph  III  of  the  petition,  but  admits  that  pe- 
titioner makes  the  contentions  as  set  forth  in  said 
paragraph.  Alleges  that  the  income  tax  liability  of 
the  decedent,  Jennie  Wolf,  for  the  year  1942,  is 
invoh^ed  in  this  proceeding  only  by  reason  of  the 
forgiveness  feature  of  section  6  of  the  Current 
Tax  Payment  Act  of  1943;  that  no  part  of  the  de- 
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ficiency  in  income  and  victory  tax  as  determined  by 
respondent  in  this  proceeding,  in  the  amount  of, 
to  wit:  $42,273.99,  arises  out  of  or  is  attributable 
to  any  adjustment  made  by  respondent  to  or  in  re- 
spect of  the  net  income  as  reported  by  decedent  for 
the  taxable  year  1942,  and  that  the  alleged  partner- 
shi])  interest  of  the  decedent,  Jennie  Wolf,  in  the 
business  carried  on  under  the  name  of  Alaska  Junk 
Company  during  the  years  1942  and  1943  is  in  issue 
before  this  Court  in  the  related  proceedings  entitled 
Harry  J.  Wolf,  Docket  No.  14209,  and  Sam  Schnit- 
zer,  Docket  No.  14208;  also  in  the  related  transferee 
proceedings  entitled  Monte  L.  Wolf,  Docket  No. 
14278;  Blossom  M.  Goldstein,  Docket  No.  14279; 
and  Charlotte  C.  Cohon,  Docket  No,  14280. 

IV (a)  and  (b).  Denies  that  he  erred  in  his  de- 
termination of  the  deficiency  shown  by  the  notice 
of  deficiency  from  which  petitioner's  appeal  is 
taken.  Specifically  denies  that  he  erred  in  the  man- 
ner and  form  as  alleged  in  paragraph  IV (a)  and 
(b)  of  the  petition. 

V(a).  Denies  the  allegations  contained  in  para- 
grai)h  V(a)  of  the  petition,  except  to  the  extent 
that  in  the  event  the  decisions  of  this  Court  in  the 
pending  related  cases  of  Harry  J.  Wolf,  Docket  No. 
14209,  and  Sam  Schnitzer,  Docket  No.  14208,  should 
be  adverse  to  respondent,  i.e.,  the  Court's  decisions 
in  those  cases  should  be  predicated  upon  a  finding 
and  holding  by  said  Court  that  the  decedent,  Jen- 
nie Wolf,  was,  during  the  taxable  years  1942  and 
1943,  a  valid  and  bona  fide  partnership  in  the  busi- 
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ness  known  and  carried  on  under  the;  name  of 
Alaska  Junk  Company,  and  said  decisions  shall 
have  become  final,  then  and  in  that  event,  and  upon 
that  condition  only,  the  respondent  admits  the  alle- 
gations contained  in  said  paragraph  V(a)  of  the 
petition. 

(b)  to  (j),  inclusive.  For  lack  of  sufficient  in- 
formation or  knowledge  upon  the  basis  of  which  to 
form  a  belief  as  to  the  truth  or  falsity  thereof,  de- 
nies the  allegations  contained  in  paragraph  V(b) 
to  (j),  inclusive,  of  the  petition. 

(k).  Denies  the  allegations  contained  in  para- 
graph V(k)  of  the  })etition. 

(I)  Admits  that  he,  the  Commissioner,  consid- 
ered the  balance  of  $202,350.60  as  a  caj^ital  invest- 
ment. Denies  the  remaining  allegations  contained  in 
paragraph  V  (1)  of  the  petition. 

(ni)  and  (n).  Admits  the  allegations  contained 
in  ])aragraph  V(m)  and  (n)  of  the  petition. 

(o).  Admits  that  he,  the  Commissioner,  in  deter- 
mining the  taxable  income  of  Harry  J.  Wolf  for  the 
calendar  jesn's  1942  and  1943,  refused  to  recognize 
that  Jennie  Wolf  was  a  partner  during  said  calen- 
dar years  in  the  business  carried  on  under  the  name 
of  Alaska  Junk  Company  with  an  interest  therein 
equal  to  that  of  Harry  J.  Wolf;  that  based  on  his 
said  refusal  to  recognize  the  decedent,  Jennie  Wolf, 
as  such  partner  during  said  years,  he  treatcnl  her 
alleged  distributive  share  of  net  profits  in  said  busi- 
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ness  for  said  years  as  income  of  Hariy  J.  Wolf  and 
determined  a  deficiency  in  income  and  victory  tax 
liability  of  said  Harry  J.  Wolf  for  the  year  1943 
in  the  amount  of,  to  wit :  $151,049.05 ;  and  that  said 
Harry  J.  Wolf  has  filed  with  this  Court  his  petition, 
at  Docket  No.  14209,  as  aforesaid,  wherein  he  al- 
leged that  the  decedent,  Jennie  AVolf ,  was  a  partner, 
with  such  interest,  during  said  calendar  years,  and 
that  the  Commissioner  erred  in  refusing  to  recog- 
nize her  as  such.'  Denies  the  remaining  allegations 
contained  in  paragraph  Y(o)  of  the  petition.  Al- 
leges that  the  determination  as  made  by  him,  the 
Commissioner,  in  this  proceeding,  and  the  mailing 
of  the  notice  of  deficiency  as  alleged  in  paragraph 
II  of  the  petition  herein,  though  inconsistent  with 
the  determination  as  made  by  him,  the  Commis- 
sioner, in  the  proceeding  entitled  Harry  J.  Wolf, 
Docket  No.  14209,  now  pending  before  the  Court,  as 
aforesaid,  was  and  is  necessary  and  appropriate  in 
order  to  fully  protect  the  revenue  and  the  interests 
of  the  United  States. 

(p).  Admits  that  in  the  event  the  issue  referred 
to  in  paragraph  V(o)  of  the  petition,  which  said 
issue  is  presented  in  the  pending  proceeding  enti- 
tled Harry  J.  Wolf,  Docket  No.  14209,  as  afore- 
said, should  be  determined  by  this  Court  adversely 
to  the  contentions  of  said  Harry  J.  Wolf,  the  dece- 
dent, the  said  Jennie  Wolf,  will  have  overpaid  her 
income  and  factory  tax  for  the  year  1943.  For  lack 
of  sufficient  information  or  knowledge  upon  the 
basis  of  which  to  form  a  belief  as  to  the  truth  or 


Commissioner  of  hitemial  Revenue  25 

i  falsity  thereof,  denies  the  renmining  allegations  con- 
\  tained  in  paragraph  V(p)  of  the  petition. 

I      (q).     Admits  that  all  the  specific  and  pecuniary 

j  bequests   made   by   the   decedent,   the   said   Jennie 

Wolf,  in  her  said  will,  were  j)aid  in  full.    Denies 

the  remaining  allegations  contained  in  paragraph 

V(q)  of  the  petition. 

(r).  Because  of  the  absence  of  any  allegation 
of  fact  therein,  respondent  neither  admits  nor  de- 
nies the  statements  set  forth  in  paragraph  V(r)  of 
the  petition. 

VI.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition, 
not  hereinbefore  specifically  admitted,  qualified,  or 
denied. 

Wherefoi'e,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  determi- 
nation of  deficiency  be  approved. 

/s/  CHARLES  OLIPHANT,      JHP 
Acting  Chief  Counsel,  Bureau 
of  Internal  Revenue. 
Of  Counsel: 
B.  H.  NEBLETT, 

Division  Counsel. 
JOHN  H.  PIGG, 
R.  G.  HARLESS, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Received  and  filed  Aug.  7,  1947,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  ORDER  GRANTING 
PERMISSION  TO  AMEND  PETITION 

Comes  now  the  petitioner  in  the  above  entitled 
cause  by  Robt.  T.  Jacob,  the  counsel  of  record,  and 
moves  the  Court  for  an  order  permitting  him  to 
amend  the  petition  by  adding  to  paragraph  V  of 
said  petition  immediately  after  sub-paragraph  (a) 
of  paragraph  V  a  sub-paragraph  to  be  designated 
(a.l)  in  form  and  substance  as  follows: 

(a.l)  During  the  year  1944  said  Jennie  Wolf 
instituted  proceedings  in  the  Tax  Court  of  the 
United  States  against  the  Commissioner  of  Internal 
Revenue  by  filing  in  said  court  a  petition,  docket 
number  6263,  appealing  from  a  purported  deficiency 
in  income  taxes  for  the  calendar  year  1941,  in 
which  petition  said  Jennie  Wolf,  as  the  petitioner 
therein,  among  other  things,  alleged : 

"(a)  Petitioner  is  a  member  of  the  partnership 
of  Alaska  Junk  Company,  which  said  partnership 
is  composed  of  four  individuals,  H.  J.  Wolf,  Mrs. 
J.  Wolf,  S.  Schnitzer  and  Mrs.  R.  Schnitzer,  each 
owning  a  one-fourth  interest  therein. ' ' 

The  Commissioner  of  Internal  Revenue  filed  his 
answer  to  said  petition  in  said  court  and  in  his 
answer  admitted  the  above  quoted  allegation. 
Docket  number  6262,  6264  and  6265  were  similar 
proceedings    instituted    respectively   by   Harry   J. 
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!  Wolf,  Sam  Sclinitzer  and  Rose  Scbnitzer,  and  in 

:  the  petitions  in  each  of  these  dockets  there  was  an 

allegation  similar  to  the  one  above  quoted,  and  in 

the  answer  to  each  said  petition  the  Commissioner 

i 

admitted  said  allegation.  Thereafter  the  said  pro- 
ceeding docket  number  6263,  and  the  related  dockets 
6262,  6264  and  6265  were  consolidated  for  trial  and 
tried  by  the  said  Tax  Court  of  the  United  States, 
and  on  or  about  the  23rd  day  of  December,  1946, 
the  said  Tax  Court  of  the  United  States  made  and 
entered  findings  of  fact  and  its  opinion,  in  which 
findings  of  fact  the  said  court  found : 

"The  petitioners  are  husbands  and  wives  and 
members  of  a  co-partnership,  doing  business  imder 
the  fiYYii  name  and  style  of  Alaska  Junk  Company 
at  Portland,  Oregon.  Each  petitioner  had  a  one- 
fourth  interest  in  the  firm.  They  filed  individual 
income  tax  returns  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon. 

The  i)artnership,  Alaska  Junk  Company,  was 
originally  organized  by  petitioners,  H.  J.  Wolf  and 
S.  Schnitzer,  in  1911.  Its  business  was  the  buying 
and  selling  of  all  sorts  of  salvage  metals  and  ma- 
terials. The  original  partnership  continued  until 
1925  or  1926  when  the  wives  of  the  partners,  peti- 
tioners Jennie  Wolf  and  Rose  Schnitzer,  were  taken 
into  the  firm.  That  partnership  is  still  in  existence 
except  that  petitioner  Jennie  Wolf,  the  wife  of  H. 
J.  Wolf,  died  in  April,  1945." 
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On  or  about  the  24th  day  of  September,  1946,  the 
said  Court  entered  its  decisions  in  each  of  the  said 
causes  and  each  of  the  said  decisions,  less  formal 
parts,  date,  seal  and  signature,  is  as  follows : 

"Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  entered  Sept.  23, 1946,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income-tax  for  the  calendar  year  1941." 

That  the  findings  and  decision  in  docket  6263  was 
a  final  adjudication  in  favor  of  said  Jeimie  Wolf 
and  against  the  Commissioner  of  Internal  Revenue. 
The  interest  of  Sam  Schnitzer,  Rose  Schnitzer, 
Harry  J.  Wolf  and  Jennie  Wolf  in  said  Alaska 
Junk  Company  were  exactly  the  same  in  the  calen- 
dar years  1942  and  1943  as  in  the  year  1941,  and 
the  fact  that  each  of  the  said  persons  has  said  in- 
terests in  said  partnership  during  said  years  has 
become  res  judicata  and  the  Respondent  ought  to 
be  and  is  estopped  to  deny  the  same. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Petitioner. 

Granted  June  10,  1948. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Filed  June  10,  1948,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER    TO   AMENDMENT   TO   PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  amendment  to 
petition  filed  by  the  above-named  petitioner  admits 
and  denies  as  follows: 

V-(a.l).  Admits  the  allegations  contained  in 
subparagraph  (a.l)  of  paragraph  V  of  the  petition 
except  those  contained  in  the  last  two  sentences 
thereof  which  are  denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel; 

JOHN  H.  PIGG, 
LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

Served  July  29, 1948. 

Received  and  filed  July  28,  1948,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  14372  ^ 

m 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
Monte  L.  Wolf,  Administrator  de  bonis  non 
with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  Opinion  of  the  Tax  Court  promul- 
gated July  14,  1949,  the  respondent  filed  a  computa- 
tion on  October  6,  1949,  and  the  petitioner,  on 
November  7,  1949,  filed  an  acquiescence  in  the  com- 
putation as  filed  by  the  respondent.  Now,  there- 
fore, it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  due  from  this  petitioner 
for  the  calendar  year  1943  in  the  amount  of  $42,- 
273.99. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  Nov.  9,  1949. 

Served  Nov.  10,  1949. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  Will  annexed,  of  said  Estate, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Comes  now  the  petitioner,  by  his  attorneys  of 
record,  and  respectfully  shows  this  Honorable 
Court : 

I. 

The  petitioner  is  the  duly  appointed,  qualified 
and  acting  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  Jennie  Wolf,  deceased,  and 
he  is  the  former  executor  of  said  estate.  He  re- 
sides at  3410  S.E.  Woodstock  Boulevard,  Portland, 
Oregon,  and  has  his  place  of  business  at  900  S.W. 
First  Avenue,  Portland,  Oregon.  The  return  for 
the  period  here  involved  was  filed  by  Jennie  Wolf 
with  the  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon. 

II. 

The  respondent  is  the  duly  appointed,  qualified 
and  noting  Commissioner  of  Internal  Revenue  of 
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the  United  States  and  is  hereinafter  referred  to  as 
the  "Commissioner." 

III. 

The  taxes  in  controversy  are  income  and  victory 
taxes  for  the  calendar  year  1943. 

IV. 

Nature  of  Controversy 

For  many  years  prior  to  and  during  the  taxable 
year  before  the  court  Sam  Schnitzer,  Harry  J. 
Wolf,  Rose  Schnitzer  and  Jennie  Wolf  were  doing 
business  as  copartners  under  the  name  and  style  of 
Alaska  Junk  Comj^any.  During  the  years  1942  and 
1943  Alaska  Junk  Company  was  engaged  in  the 
business  of  buying,  selling  and  generally  dealing  in 
junk,  pipe,  tools,  machinery,  hardware,  scrap  and 
other  metals,  and  as  a  part  of  its  regular  business, 
made  loans  and  advances  to  customers  and  affiliated 
enterprises,  always  treating  these  loans  and  ad- 
vances as  "accounts  receivable"  on  its  books  of  ac- 
comit. 

Morris  Schnitzer,  a  son  of  Sam  Schnitzer,  was 
engaged  in  a  similar  business  and  in  1941  organized 
the  Oregon  Electric  Steel  Rolling  Mills  (hereinaf- 
ter referred  to  as  "Oregon  Steel")  an  Oregon  cor- 
poration, to  manufacture  steel  products.  The  com- 
pany's authorized  capital  was  2,500  shares  having 
a  par  value  of  $100.00  each,  a  total  capital  of  $250,- 
000.00.    Upon  final  distribution  of  this  stock  the 
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partners  of  Alaska  Junk  Company  received  1,249 
shares  and  Morris  Schnitzer  625  shares. 

From  October,  1941,  to  November,  1943,  Alaska 
Junk  Company  advanced  to  Oregon  Steel,  cash 
1327,870.23,  paid  bills  of  $166,340.16  and  furnished 
goods  at  market  prices  to  the  amount  of  $347,341.62, 
making  a  total  of  $841,552.01.  All  of  these  items 
were  charged  on  Alaska  Junk  Company's  books  as 
"accounts  receivable"  from  Oregon  Steel.  On  the 
books  of  Oregon  Steel  these  items  were  entered  as 
"accounts  payable."  Alaska  Junk  Company  re- 
ceived payments  of  cash  $114,519.88,  received  stock 
of  a  par  value  $124,900.00  and  debenture  notes  of 
a  face  value  of  $174,000.00  making  total  receipts 
of  $413,419.88,  which  items  were  credited  to  said 
accounts  receivable. 

Morris  Schnitzer  and  Alaska  Junk  Company 
orally  agreed  that  Morris  Schnitzer  would  bear  % 
of  the  total  loss,  if  any,  that  might  be  sustained  by 
Morris  Schnitzer  and  Alaska  Junk  Company  from 
advances  to  Oregon  Steel  over  and  above  the  ad- 
vances credited  to  stock  subscriptions.  Alaska  Junk 
Company  in  turn  agreed  to  bear  %  of  any  such 
loss. 

Alaska  Jmik  Company  was  induced  to  make  the 
advances,  sell  goods  on  credit  and  pay  the  bills  of 
Oregon  Steel  upon  a  promise  of  early  repayment, 
based  upon  engineering  estimates  of  minimum  earn- 
ings of  $50,000.00  per  month  and  a  production 
schedule  to  begin  early  in  1943. 

Ill   June,   1943,   Morris   Schnitzer  was  inducted 
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into  military  service  and  Oregon  Steel  was  unable 
to  obtain  competent  management.  As  a  result  of 
tliis  and  other  difficulties  the  operations  were  un- 
successful, and  in  November,  1944,  ceased.  It  was 
then  decided  by  the  stockholders  to  withdraw  from 
the  enterprise,  and  Oregon  Steel  stock  was  then 
sold.  Prior  to  the  sale  Oregon  Steel  issued  Alaska 
Junk  Company  its  promissory  note  for  $427,843.87, 
the  balance  of  its  account  receivable,  and  issued  its 
note  of  $26,829.28  to  Schnitzer  Steel  Products 
Company  (Morris  Schnitzer).  In  exchange  for 
these  two  notes  Alaska  Junk  Company  and  Morris 
Schnitzer  received  a  third  mortgage  note  for  $151,- 
000.00.  This  compromise  resulted  in  a  total  loss  of 
$303,625.90  and  by  reason  of  the  agreement  be- 
tween Morris  Schnitzer  and  Alaska  Junk  Company, 
Alaska  Junk  Company  sustained  a  loss  of  $202,- 
350.60,  which  was  charged  off  as  a  bad  debt. 

On  the  partnership's  return  for  1943  a  deduction 
of  the  $202,350.60  was  claimed  as  a  bad  debt.  It  is 
this  amount  which  the  Commissioner  has  disallowed 
as  a  deduction.  The  Commissioner's  contention  was 
upheld  by  the  Tax  Court  of  the  United  States  and 
petitioner  submits  that  in  making  its  determination 
the  Tax  Court  was  in  error. 

V. 

The  petitioner  designates  the  following  points  on 
which  he  intends  to  rely  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decision  heretofore  entered  by  the  Tax  Court 
of  the  United  States : 
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1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was  a 
partner  was  not  deductible  as  a  bad  debt  in  comput- 
ing net  income  subject  to  taxation. 

2.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the 
partnership  in  which  petitioner's  transferror  was 
a  partner  was  not  a  bad  debt. 

3.  The  Tax  Court  erred  in  holding  that  all  of 
the  advances,  including  said  sum  of  $202,350.60,  of 
the  partnership  in  which  petitioner's  transferror 
was  a  partner  were  contributions  to  capital. 

4.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  of  said  sum  of  $202,350.60  was  a  loan 
made  by  the  partnership  in  which  petitioner's 
transferror  was  a  partner. 

5.  The  decision  entered  by  the  Tax  Court  herein 
is  not  supported  by  the  evidence,  is  contrary  to  the 
evidence  and  is  in  disregard  of  it. 

().  The  Tax  Court  erred  in  determining  that 
tliere  was  a  deficiency  in  income  and  victory  taxes 
for  the  calendar  year  1943  due  from  the  above 
named  petitioner. 

Wherefore,  the  petitioner  petitions  that  the  de- 
cision of  the  Tax  Court  of  the  United  States  be  re- 
viewed by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit;  that  a  copy  of  the  record  on 
review  be  prepared  in  accordance  with  law  and  with 
the  rules  of  said  Court  and  transmitted  to  the  Clerk 
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of  said  Court  for  filing  and  that  appro]3riate  action 
be  taken  by  said  Court  to  review  and  correct  the 
decision  of  the  Tax  Court  which  petitioner  submits 
is  erroneous. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES, 

Attorneys  for  Petitioner. 

Received  and  filed  January  4,  1950,  T.C.U.S. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  With  the  Will  Annexed,  of  Said  Estate, 

Petitioner, 
vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  OF  PETITION  FOR 
REVIEW 

To:  Charles  Oliphant,  Chief  Counsel  for  the  Bu- 
reau of  Internal  Revenue. 
You  will  please  take  notice  that  on  the  4th  day  of 
elanuary,  1950,  the  petitioner  above  named  filed  with 
the  Clerk  of  the  Tax  Court  of  the  United  States 
at  Washington,  D.  C,  a  Petition  for  Review  by  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
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ciiit  of  the  decision  of  the  Tax  Court  of  the  United 
States  heretofore  entered  in  the  above-(mtitled  pro- 
ceeding. 

A  copy  of  said  Petition  for  Review  as  filed  is  at- 
tached hereto  and  served  upon  you. 

/s/  ROBERT  T.  JACOB, 
/s/  RANDALL  S.  JONES. 

Receipt  of  copy  acknowledged. 

Received  and  filed  January  9,  1950. 

The  Tax  Court  of  the  United  States 
Washington 

[Title  of  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  12,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  be- 
fore the  Tax  Court  of  the  United  States  as  set  forth 
in  the  "Designation  of  Record"  except  the  origi- 
nal exhibits  1-27,  inch,  28,  30,  31,  33-36,  inch,  65, 
66,  72-79,  inch;  65,  66,  72-79,  inch;  A-Z,  AA-HH, 
inch,  on  file  in  my  office  as  the  original  record  in  the 
proceeding  and  in  which  the  petitioner  in  The  Tax 
Court  i)roceeding  has  initiated  an  appeal  as  above 
numbered  and  entitled,  together  with  a  true  copy 
of  the  docket  entries  in  said  Tax  Court  proceed- 
ing, as  the  same  ap])ear  in  the  official  docket  book 
in  mv  office. 
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In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  23rd  day  of  January,  1950. 

[Seal]        /s/  VICTOE  S.  MERSCH, 

Clerk. 

[Endorsed] :  No.  12476,  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  Jennie 
Wolf,  deceased,  by  Monte  L.  Wolf,  Administrator 
de  bonis  non  with  the  will  annexed  of  said  Estate, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition 
to  Review  a  Decision  of  The  Tax  Court  of  the 
United  States. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  14208 

SAM  SCHNITZER, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14209 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14278 

MONTE  L.  WOLF, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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T.  C.  Docket  No.  14279 

BLOSSOM  M.  GOLDSTEIN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


T.  C.  Docket  No.  14280 
CHARLOTTE  C.  COHON, 


Petitioner, 

vs. 


I 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  14372 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by 
MONTE  L.  WOLF,  Administrator  de  bonis 
non  with  the  will  annexed  of  said  Estate, 

Petitioner, 

vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


MOTION  TO  CONSOLIDATE  APPEALS 
The  above  named  petitioners  on  review  and  each 
of  them,  acting  by  and  through  their  attorneys  of 
record,  hereby  move  this  court  to  consolidate  the 
above  entitled  proceedings  for  purposes  of  the 
printed  record  on  appeal,  the  briefing,  the  hearing, 
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the  argument,  the  decision  and  for  all  other  pur- 
poses connected  with  the  final  disposition  of  said 
proceedings  on  review. 

This  motion  is  based  on  the  grounds  that  all  of 
the  above  entitled  proceedings  were  consolidated  for 
trial  below  in  the  Tax  Court,  that  the  Tax  Court 
made  but  one  set  of  findings  of  fact  and  rendered 
but  one  opinion  in  connection  with  all  of  these  cases, 
that  each  of  these  cases  involves  the  same  facts, 
that  each  of  the  petitioners  on  review  was  either 
a  partner  or  is  now  the  transferee  of  a  decedent 
who  was  a  partner  in  a  partnership  known  as  the 
Alaska  Junk  Company,  that  the  sole  question  for 
decision  concerns  the  deductibility  of  a  bad  debt  by 
said  Alaska  Junk  Company,  and  that  the  decision 
on  this  single  point  is  determinative  of  the  income 
tax  liability  of  each  of  said  partners  or  said  trans- 
ferees of  partners  who  are  the  petitioners  herein. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Building, 
Portland  4,  Oregon. 

1,  Randall  S.  Jones,  being  on  oath  first  duly 
sworn,  depose  and  say: 

That  on  the  13th  day  of  February,  1950,  I  served 
the  foregoing  Motion  to  Consolidate  Appeals  upon 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Internal 
Revenue  of  the  United  States,  by  on  said  day  de- 
positing a  duly  certified  copy  thereof  in  the  United 
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States  mails  with  full  postage  and  registration 
charges  prepaid,  addressed  to  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue  of  the 
United  States,  Internal  Revenue  Building,  Wash- 
ington, D.  C.  Said  papers  were  deposited  in  the 
United  States  mails  at  the  Federal  Post  Office, 
S.  W.  Sixth  and  Main  Streets,  Portland  4,  Oregon. 
/s/  RANDALL  S.  JONES. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 

[Seal]        /s/  JACQUELINE  MOHLAND, 

Notary  Public  for  Oregon. 
My  conmaission  expires :  9-22-52. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 

Chief  Judge. 
/s/  HOMER  BONE, 
/s/  WM.  E.  ORR, 

U.  S.  Circuit  Judge. 

[Endorsed] :     Filed  Feb.  15,  1950. 
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[Title  of  Court  of  Appeals  and  Causes.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  INTEND  TO  RELY 

The  petitioners  on  review  hereby  enumerate  the 
points  on  which  they  intend  to  rely  on  appeal  and 
which  are  as  follows : 

1.  The  Tax  Court  erred  in  holding  that  the  sum 
of  $202,350.60  charged  off  as  a  bad  debt  by  the  part- 
nership in  which  petitioners  were  i:)artners  -was  not 
a  bad  debt  and  not  deductible  in  computing  the 
net  income  of  said  partnership  and  petitioners'  net 
income  subject  to  taxation  for  the  taxable  year  1943. 

2.  The  Tax  Court  erred  in  holding  that  the  total, 
or  any  amount  in  excess  of  $125,000.00,  representing 
bills  paid  for,  cash  advanced  to,  and  goods  sold  to 
Oregon  Electric  Steel  Rolling  Mills  by  the  partner- 
ship in  which  petitioners  or  tlieir  transferrors  were 
partners,  constituted  a  contribution  to  the  capital  of 
said  Oregon  Electric  Steel  Rolling  Mills. 

3.  The  Tax  Court  erred  in  not  finding  and  hold- 
ing that  all  and  every  part  of  said  sum  of  $202,- 
350.60  was  a  debt  owed  to  the  partnership  in  which 
petitioners  were  partners. 

4.  The  decision  entered  by  the  Tax  Court  herein 
is  contrary  to  the  law,  the  Tax  Court's  findings  of 
fact,  and  the  evidence ;  and  is  not  supported  by  said 
findings  of  fact  or  the  evidence  and  is  in  disregard 
of  both  said  findings  of  fact  and  the  evidence. 
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5.  The  Tax  Court  erred  in  failing  to  include  in 
its  findings  material  facts  clearly  established  by  the 
evidence  which  further  show  that  the  bills  paid, 
cash  advanced  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  constituted  an  indebtedness  owed 
to  the  partnership.  M 

6.  The  Tax  Court  erred  in  admitting  respond- 
ent's exhibits  O,  P,  Q,  U,  V,  AA,  FF,  GG  and  HH 
over  objections  of  petitioner  for  the  reasons  set 
forth  respectively  on  pages  120,  121,  122,  129,  134, 
137,  495,  589-591,  621  and  636,  639  and  640  of  the 
Report's  Transcript  of  the  Proceedings  before  said 
court. 

7.  The  Tax  Court  erred  in  receiving  oral  testi- 
mony adduced  by  respondent  over  objections  of  the 
petitioners  as  set  forth  in  those  portions  from  the 
Reporter's  Transcript  of  the  Proceedings  before 
said  court  which  the  petitioners  have  designated 
for  inclusion  in  the  Printed  Record. 

8.  The  Tax  Court  erred  in  sustaining  objections 
of  the  respondent  to  questions  asked  by  petitioners 
and  to  oral  testimony  offered  by  petitioners,  which 
questions,  objections  and  rulings  thereon  are  set 
forth  in  those  portions  from  the  Reporter's  Tran- 
script of  the  Proceedings  before  said  court  which 
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the  petitioners  have  designated  for  inclusion  in  the 
Printed  Record. 

/s/  ROBERT  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

917  Public  Service  Bldg., 
Portland  4,  Oregon. 

I,  Randall  S.  Jones,  being  on  oath  first  duly- 
sworn,  depose  and  say : 

That  on  the  13th  day  of  February,  1950,  I  served 
the  Statement  of  Points  on  which  Petitioners  Intend 
to  Rely  upon  Charles  Oliphant,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue  of  the  United  States,  by 
on  said  day  depositing  a  duly  certified  copy  thereof 
in  the  United  States  mails  with  full  postage  and 
registration  charges  prepaid,  addressed  to  Charles 
Oliphant,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue of  the  United  States,  Internal  Revenue  Build- 
ing, Washington,  D.  C.  Said  papers  were  deposited 
in  the  United  States  mails  at  the  Federal  Post 
Office,  S.  W.  Sixth  and  Main  Streets,  Portland  4, 
Oregon. 

/s/  RANDALL  S.  JONES. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1950. 
[Seal]        /s/  JACQUELINE  MOHLAND, 
Notary  Public  for  Oregon. 

My  commission  expires :  9-22-52. 
[Endorsed] :     Filed  Feb.  15,  1950. 
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In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


SAM  SCHNITZER, 

ESTATE  OF  HARRY  J.  WOLF,  Deceased,  by 
Monte  L.  Wolf,  Administrator,  de  bonis  non 
with  the  will  annexed  of  said  estate, 

MONTE  L.  WOLF, 

BLOSSOM  M.  GOLDSTEIN, 

CHARLOTTE  C.  COHON, 

ESTATE  OF  JENNIE  WOLF,  Deceased,  by  Monte 
L.  Wolf,  Administrator  de  bonis  non  with  the 
will  annexed  of  said  estate, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


BRIEF  FOR  THE  APPELLANT 


On  Appeal  from  the  Tax  Court  of  the  United  States. 


CONSOLIDATION  OF  APPEALS 

On  motion  of  petitioners,  on  February  15,  1950  this 
Court  ordered  that  the  above  entitled  proceedings  be 
consolidated  for  purposes  of  the  printed  record,  brief, 


hearing,  argument,  decision  and  all  other  purposes  con- 
nected with  the  final  disposition  of  said  proceedings  (R. 
547-549). 


JURISDICTION 

This  appeal  is  from  a  decision  of  the  Tax  Court  of 
the  United  States  entered  November  9,  1949  (R.  71). 

On  March  3,  1947  the  Commissioner  of  Internal 
Revenue  mailed  petitioners,  Sam  Schnitzer,  Harry  J. 
Wolf  and  the  Estate  of  Jennie  Wolf,  Notices  of  De- 
ficiency in  income  and  victory  taxes  for  the  taxable 
year  1943  (R.  16)  and  on  March  4,  1948  said  Commis- 
sioner mailed  notices  to  Monte  L.  Wolf,  Blossom  M. 
Goldstein  and  Charlotte  C.  Cohon  covering  proposed 
deficiencies  in  income  and  victory  taxes  for  the  taxable 
year  1943  as  transferees  of  the  estate  of  Jennie  Wolf, 
who  died  on  April  8th,  1945  and  Monte  L.  Wolf  is  ad- 
ministrator de  bonis  non  of  her  estate.  Harry  J.  Wolf 
died  February  6,  1948,  and  Monte  L.  Wolf  is  executor 
of  his  estate.  Petitioners  appealed  to  the  Tax  Court 
from  these  proposed  deficiencies  within  the  time  pro- 
vided by  Section  272  of  the  Internal  Revenue  Code  (R. 
2  et  seq.).  The  Tax  Court's  jurisdiction  is  set  forth  in 
Sections  1101  and  272  of  the  Internal  Revenue  Code. 

As  set  out  in  the  petitions  for  review,  petitioners  are 
residents  of  Portland,  Oregon,  and  filed  their  income  and 
victory  tax  returns  with  the  Collector  of  Internal  Reve- 
nue for  the  District  of  Oregon,  whose  office  is  located 
within  the  ninth  judicial  district,  wherein  petitioners 
also   reside.    This  court  has  jurisdiction  to  review  the 
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Tax  Court's  decision  under  the  provisions  of  Sections 
1141  and  1142  of  the  Internal  Revenue  Code  (26  U.S. 
C.A.,  Sections  1141  and  1142)  and  Title  28  U.S.C.A., 
Section  2106. 


STATEMENT  OF  THE  CASE 

During  the  years  1942-1943  Sam  Schnitzer  and  Harry 
J.  Wolf  were  active  in  the  operation  of  Alaska  Junk,  a 
partnership,  engaged  in  the  business  of  dealing  generally 
in  machinery,  junk,  scrap  and  other  metal  products  in 
Portland,  Oregon.  The  partnership  books  were  kept  on 
the  accrual  basis  (R.  34). 

H.  J.  and  Jennie  Wolf  were  married  in  1906,  and 
Mr.  Wolf  learned  the  junk  business  from  his  father-in- 
law,  and  as  Mrs.  Wolf  was  also  familiar  with  the  junk 
business  they  decided  to  operate  independently.  She 
had  a  dower  of  $1,000.00  and  this  was  used  to  buy  a 
horse  and  wagon  (R.  34).  About  the  same  time  Sam 
Schnitzer  began  to  deal  in  scrap  metal,  and  in  1911 
Wolf  and  Schnitzer  entered  the  junk  business  as  part- 
ners and  operated  as  Alaska  Junk  Co.  (R.  35). 

As  Alaska  Junk  expanded  its  activities  and  grew  in 
financial  strength  it  made  loans  or  advances  to  cus- 
tomers in  the  expectation  of  maintaining  or  increasing 
its  trade.  Most  of  the  advances  were  repaid  in  cash  or 
scrap,  but  some  were  not  (R.  38). 

Alaska  Junk  also  made  "very  large"  advances  to 
enterprises  in  which  petitioners'  families  were  interested. 
Some  of  these   advances  were   made  AS   LOANS   and 


some  for  CAPITAL  STOCK.  Alaska  Junk  kept  open 
accounts  with  all  of  the  businesses  to  which  said  ad- 
vances were  made,  charging  them  with  cash  and  mer- 
chandise furnished  and  crediting  them  with  cash  and 
goods  received  (R.  39-40). 

On  June  4,  1941  Morris  Schnitzer,  son  of  Sam 
Schnitzer,  organized  the  Oregon  Electric  Steel  Rolling 
Mills  with  authorized  capital  of  $250,000.00  represented 
by  2,500  shares.  On  the  same  date  Morris  Schnitzer  and 
his  attorney,  Louis  Schnitzer,  subscribed  for  1,251  shares 
(control)  and  Sam  Schnitzer  and  Harry  J.  Wolf  each 
subscribed  for  312^  shares.  February  10,  1942,  1,251 
shares  were  issued  to  Morris  Schnitzer  and  312%  each 
to  Sam  Schnitzer  and  Harry  J.  Wolf  (R.  40-41).  Oregon 
Steel  never  issued  more  capital  than  $187,800.00  (R.  48). 
Oregon  Steel  was  organized  to  erect  and  operate  a  mill 
to  roll  steel  products.  Petitioners  expected  it  to  provide 
a  local  market  for  their  scrap,  and  engineers  estimated 
it  would  eventually  earn  $50,000.00  or  more  per  month. 
Morris  Schnitzer,  educated  in  engineering  and  business 
administration  and  with  wide  experience  in  related  op- 
erations, originated  the  idea  and  arranged  for  organiza- 
tion and  financing  of  Oregon  Steel  (R.  41). 

Alaska  Junk  made  large  advances,  supplied  mer- 
chandise and  paid  bills  for  Oregon  Steel,  and  charged 
same  to  an  open  account  with  that  company.  All  such 
charges  were  credited  to  Alaska  Junk  by  Oregon  Steel 
(R.  42). 

Morris  Schnitzer  made  numerous  attempts  to  pro- 
cure outside  capital  (R.  43).  RFC  finally  approved  a 
loan  of  $700,000.00  (R.  44).    Payment  of  this  loan  was 


guaranteed  by  petitioners,  who  also  agreed  to  supply 
"additional  working  capital"  and  not  to  require  payment 
of  their  advances  during  pendency  of  the  loan  except  in 
common  stock  or  debenture  notes  (R.  45).  RFC  did 
repay  $114,519.88  of  these  advances  (R.  46). 

Alaska  Junk  obtained  an  agreement  from  Morris 
Schnitzer  to  assume  one-third  of  any  loss  which  might 
be  jointly  sustained  by  reason  of  advances,  and  March 
11,  1943,  Alaska  Junk  took  over  one-half  of  his  stock 
(R.  47),  Morris  having  received  his  second  notice  of 
induction  into  the  armed  forces  February,  1943  (R.  92). 
Oregon  Steel  was  unable  to  obtain  a  competent  manager. 
It  experienced  great  difficulty  in  getting  into  operation 
and  closed  down  November,  1943.  The  stockholders 
sold  their  stock  for  1^  per  share.  Before  doing  so  Ore- 
gon Steel  gave  Alaska  Junk  its  note  for  $427,843.87,  and 
Morris  Schnitzer  a  note  for  $26,829.28  (R.  49-50). 

Purchasers  elected  new  officers  and  directors  and 
with  consent  of  RFC  Oregon  Steel  gave  its  note  for 
$249,000.00  secured  by  second  mortgage  and  its  note 
for  $151,000.00  secured  by  third  mortgage.  By  accepting 
notes  for  $151,000.00  for  previously  issued  notes  the 
five  stockholders  of  Oregon  Steel  lost  $303,625.90  due 
for  advances  on  open  account,  which  account  at  that 
time  showed  balance  of  $454,625.90.  Based  upon  com- 
promise of  the  debts,  Alaska  Junk  lost  $202,350.60,  and 
this  amount  was  charged  off  as  a  bad  debt  (R.  51-52). 

This  loss  is  the  subject  matter  of  this  appeal.  The 
respondent  disallowed  the  deduction  and  the  Tax  Court 
sustained  his  position. 


SPECIFICATION  OF  ERRORS 

I. 

The  Tax  Court  erred  in  holding  that  the  bad  debt 
of  $202,350.60  charged  off  by  the  partnership  in  which 
petitioners  were  partners  was  not  a  bad  debt  and  not 
deductible  in  computing  petitioners'  taxable  net  income 
for  the  year  1943. 

II. 

The  Tax  Court  erred  in  holding  that  the  total,  or  any 
amount  in  excess  of  $125,000.00,  representing  bills  paid 
for,  cash  advanced  to,  and  goods  sold  to  Oregon  Electric 
Steel  Rolling  Mills  by  Alaska  Junk  Co.  constituted  a 
contribution  to  the  capital  of  said  Oregon  Electric  Steel 
Rolling  Mills. 

III. 

The  Tax  Court  erred  in  not  finding  and  holding  that 
the  entire  sum  of  $202,350.60  was  a  debt  owed  to  Alaska 
Junk  Co. 

IV. 

The  Tax  Court's  decision  herein  is  contrary  to  law, 
the  findings  of  fact  and  the  evidence ;  it  is  not  supported 
by  said  findings  of  fact  or  the  evidence,  but  is  in  disre- 
gard of  both  said  findings  and  evidence. 

V. 
The  Tax  Court  made  the  following  finding: 

"From  October,  1941  Alaska  Junk  made  numer- 
ous advances  of  cash  to  Oregon  Steel;  supplied  it 
with  goods  of  various  kinds  'at  cost'  and  paid  bills 
for  it.  .  .  .  On  an  office  memorandum  Sam 
Schnitzer  referred  to  these  advances  as  'contributed 
capital'." 


The  Tax  Court  erred  in  finding:  (a)  that  the  goods 
which  Alaska  Junk  suppHed  to  Oregon  Steel  were  sup- 
plied at  cost,  (b)  that  Sam  Schnitzer  ever  wrote  an 
office  memorandum  referring  to  the  advances  as  "con- 
tributed capital"  or  using  words  of  similar  import. 

VI. 

The  Tax  Court  erred  in  failing  to  include  in  its  find- 
ings the  following  material  facts: 

(a)  Alaska  Junk  made  advances  of  merchandise, 
services  and  cash  to  National  Machinery  Company,  a 
subsidiary  corporation.  Subsequently  the  latter  con- 
cern was  liquidated,  and  the  unpaid  account  of  $30,- 
437.17  was  charged  off  as  a  bad  debt  by  Alaska  Junk 
and  deducted  on  its  tax  return  and  allowed  by  the  Com- 
missioner (R.  198-199,  292-293,  360-362). 

(b)  Hesse-Ersted  Company,  which  ran  a  machine 
shop,  was  in  serious  financial  straits  in  1941.  Alaska 
Junk  assisted  it  financially  by  loaning  it  $65,000.00,  to 
enable  it  to  complete  a  large  contract.  As  a  result 
Alaska  Junk  secured  Hesse-Ersted  as  a  substantial  cus- 
tomer, whereas  prior  to  that  time  dealings  with  it  had 
been  only  casual  (R.  188-189,  236-237,  321). 

VII. 

The  Tax  Court  erred  in  determining  that  there  was 
a  deficiency  in  income  and  victory  taxes  for  the  calendar 
year  1943  due  from  petitioners  herein. 

STATUTES  INVOLVED 

Set  forth  in  the  appendix,  infra. 
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SUMMARY  OF  ARGUMENT 

I. 

Introductory 

1.  The  Issue. 

There  is  but  a  single,  simple  issue:  Were  advances 
made  by  the  stockholders  through  their  business  part- 
nership to  Oregon  Steel,  in  accordance  with  a  long  estab- 
lished practice  of  making  such  advances  for  increasing 
the  partnership's  business,  capital  contributions  or  i 
debts? 

2.  Petitioners'  Business  Includes  Making  Advances 

AS  Loans. 

Petitioners'  partnership,  Alaska  Junk,  was  organized 
in  1911,  and  over  its  thirty  years  of  operation  it  had 
made  a  practice  of  making  advances  to  business  enter- 
prises for  increasing  its  business. 

3.  The  Loss  Deduction  Arose  from  Settlement  of  i 

THE  Debt. 

After  Morris  Schnitzer  (the  promoter  and  owner 
of  controlling  stock  of  Oregon  Steel)  was  called  into 
military  service,  Oregon  Steel  fell  apart  and  the  stock- 
holders decided  to  sell  their  stock.  The  corporation,  by 
its  new  officers,  compromised  the  debt  by  giving  a  note 
secured  by  a  third  mortgage  on  Oregon  Steel's  real  and 
personal  property  on  the  basis  of  its  indebtedness  to  the  i 
former  stockholders  and  not  on  the  basis  of  stock  I 
ownership. 


II. 

The  Trier's  Findings  of  Fact 

1.  The  Primary  Facts  Found  Are  Correct  in  the 

Main. 

The  following  findings  are  excepted  to: 

(a)  That  on  an  office  memorandum  Sam  Schnitzer 
referred  to  the  advances  as  "contributed  capital"; 

(b)  That  the  goods  which  Alaska  Junk  supplied  to 
Oregon  Steel  were  supplied  "at  cost"; 

(c)  That  the  court  failed  to  find  that  included 
amongst  the  concerns  to  which  Alaska  Junk  made  ad- 
vances were  National  Machinery  Company,  a  subsidi- 
ary corporation,  and  Hesse-Ersted  Company,  a  large 
user  of  petitioners'  merchandise. 

2.  Primary  Facts  Found  Require  Ultimate  Finding 

That  the  Controverted  Advances  Were  Debts. 

The  primary  facts  found  by  the  court  expressly  in- 
clude all  of  the  essential  elements  of  an  indebtedness 
and  the  loss  resulting  therefrom;  the  advances  were 
made  and  merchandise  sold;  the  funds  and  merchandise 
were  accepted;  the  books  of  the  vendor  and  vendee  re- 
corded the  transactions  as  accounts  receivable  and 
accounts  payable  respectively;  $114,519.88  of  the  ad- 
vances were  repaid  by  RFC;  all  entries  conform  to  the 
established  method  of  creating  debtor-creditor  relation- 
ship; and  the  debt  was  recognized  and  settled  by  com- 
promise payment. 
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III. 

Trial  Court's  Erroneous  Findings  and  Conclusions 

1.  Erroneous    Inferences    Drawn    from    Primary 

Facts. 

An  analysis  of  the  various  evidentiary  facts  upon 
which  the  court  apparently  relied  as  a  basis  for  its  ad- 
verse inferences  clearly  shows  that  said  inferences  are 
based  upon  a  misconstruction  of  the  evidence  and  are 
in  direct  contradiction  to  positive,  primary  facts  com- 
petently found. 

2.  The  Trier's  Errors  of  Law. 

Also,  an  analysis  of  the  factors  considered  and  the 
rules  of  law  applied  by  the  trier  demonstrates  an  equally 
gross  misconception  of  the  legal  principles  governing 
the  determination  of  the  issue. 


IV. 

Review  of  the  Entire  Record  to  Determine  Error 

It  is  submitted  that  even  though  upon  consideration 
of  the  primary  facts  found  by  the  trial  court,  this  court  t 
concludes  these  facts  support  the  ultimate  findings, 
nevertheless  under  the  present  FRCP  and  the  decisions 
relating  thereto  this  court  must  review  the  entire  record 
to  determine  whether  a  mistake  has  been  committed; 
the  only  limitation  upon  this  review  is  that  a  conflict  in 
the  oral  testimony  of  witnesses  will  not  be  resolved. 
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ARGUMENT 

I. 

Introductory 

1.  The  Issue. 

A  single  issue  is  presented.  Were  open  account  ad- 
vances debts  or  capital  contributions? 

Within  the  last  year  this  court  has  twice  passed 
upon  the  issue  involved  in  the  instant  case.  In  Maloney 
V.  Spencer,  172  F.  2d  638  (CCA.  9th,  1949),  Chief 
Judge  Denman  wrote  a  comprehensive  opinion  on  the 
question  of  advances  by  a  stockholder  to  his  wholly 
owned  corporations.  In  Wilshire  ^  Western  Sandwiches, 
Inc.  V.  Commissioner,  175  F.  2d  718  (CCA.  9th,  1949), 
Judge  Orr  also  fully  discussed  the  law  applicable  to 
the  issue. 

2.  Petitioners'  Business  Includes  Making  Advances 

AS  Loans. 

In  order  for  the  issue  involved  to  be  rationally  and 
fairly  resolved,  it  must  be  considered  in  the  business 
setting  surrounding  the  controverted  transactions. 

Through  their  partnership,  Alaska  Junk,  petitioners 
made  advances  to  Oregon  Steel  in  accordance  with  a 
long  established  business  practice  of  making  such  ad- 
vances "in  the  expectation  of  increasing  or  expanding 
their  business".  Were  these  advances  INTENDED  TO 
ENLARGE  THE  CAPITAL  of  Oregon  Steel,  or  were 
they  INTENDED  TO  CREATE  A  DEBT? 
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There  is  no  intimation  that  the  controversial  trans- 
actions involve  sham,  artifice  or  the  "statutory  literal- 
ness"  condemned  in  Gregory  v.  Helvering,  293  U.S.  465 
(1935).  Nor  is  tax  avoidance  so  much  as  hinted  at. 
Also,  the  facts  present  a  much  stronger  case  for  peti- 
tioners than  the  single,  isolated,  stock-note  transactions 
involved  in  tax  avoidance  cases,  such  as  Janeway  v. 
Commissioner,  147  F.  2d  602  (CCA.  2d,  1945);  1432 
Broadway  Corporation  v.  Commissioner,  160  F.  2d  885 
(CCA.  2d,  1947) ;  MuUin  Building  Corporation,  9  T.C. 
350  (1947).  The  challenged  advances  were  made  by  a 
partnership  engaged  in  business,  as  distinguished  from 
an  individual  not  engaged  in  a  trade  or  business,  and 
such  advances  were  made  in  conformity  with  a  long 
established  business  practice ;  they  were  only  incidentally 
connected  with  a  stock  subscription;  and  in  a  compro- 
mise settlement  of  the  debt  the  petitioners  received 
33.2141%  of  the  account.  The  entire  course  of  petition- 
ers' conduct  and  their  actions  throughout  point  to  a 
single  purpose  and  intention,  and  there  is  nothing  there- 
in to  cast  doubt  on  the  existence  of  the  debtor-creditor 
relationship. 

Petitioners  had  a  large  business  and  they  stood  high 
in  the  community.  E.  B.  McNaughton,  Chairman  of 
Board  of  the  First  National  Bank  of  Portland,  called 
by  respondent,  in  referring  to  Sam  Schnitzer  and  Harry 
J.  Wolf,  testified  (R.  441): 

"These  men  were  phenomenal  successes  as  salvage 
merchandise  dealers,  starting  at  almost  pushcart 
level,  and  they  had  worked  themselves  up  to  be 
one  of  the  most  successful  clients  or  customers  the 
bank  had;   .   .   ." 
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A.  W.  Groth,  Vice  President  of  the  same  bank,  also  re- 
spondent's witness,  testified  (R.  489) : 

"...  In  the  case  of  responsible  people,  such 
as  the  Schnitzers  and  Wolfs  with  whom  we  have 
had  business  dealings  over  a  period  of  years,  and 
who  have  always  worked  in  close  cooperation  with 
us  and  in  entire  honesty  with  the  bank,  we  would 
take  their  word  for  it,  whatever  they  would  say." 

(R.  496): 

"We  had  confidence  in  the  Schnitzer  family  and  the 
Wolf  family,  based  on  many  years  of  successful 
banking  experience,  and  we  took  their  word." 

We  find  adequate  recitals  in  the  court's  findings  of 
the  growth  and  development  of  petitioners'  business. 

Petitioners,  Harry  J.  Wolf  and  Sam  Schnitzer,  be- 
gan in  the  junk  business  as  early  as  1906.  Wolf  used 
his  wife's  dowry  to  buy  a  horse  and  wagon,  which  in 
1911  he  contributed  to  a  partnership  called  Alaska  Junk 
Co.,  and  toward  Vv^hich  Schnitzer  paid  about  $1,000.00. 
This  partnership  continued  in  the  business  of  buying, 
selling  and  generally  dealing  in  junk,  pipe,  tools,  ma- 
chinery, hardware,  scrap  and  other  metal  products,  and 
kept  its  books  on  the  accrual  basis. 

As  Alaska  Junk  expanded  its  activities  and  grew  in 
financial  strength  it  made  loans  or  advances  to  custom- 
ers and  to  enterprises  in  which  petitioners  were  interest- 
ed, in  the  expectation  of  maintaining  or  increasing  its 
trade.  Stock  was  subscribed  and  paid  for  in  some  of 
these  enterprises  in  identically  the  same  manner  as  the 
instant  transaction.  The  partnership  kept  open  accounts 
with  all  the  persons  to  whom  advances  were  made  and 
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merchandise   sold,   charging  to   such   accounts   all   cash 
and  merchandise  and  crediting  them  with  payments. 

On  June  4,  1941  Morris  organized  Oregon  Steel  with 
authorized  capital  $250,000.00,  represented  by  2,500 
shares.  On  that  date  stock  was  subscribed  for  and  on 
February  10,  1942  1,251  shares  (control)  were  issued 
to  Morris  Schnitzer  and  312^  each  to  Sam  Schnitzer 
and  Harry  J.  Wolf. 

Oegon  Steel  was  to  erect  and  operate  a  rolling  mill 
for  the  manufacture  of  steel  products,  from  scrap  metal, 
and  on  the  basis  of  engineers'  estimates  expected  earn- 
ings of  $50,000.00  or  more  a  month.  Morris  Schnitzer 
originated  and  headed  the  project.  He  was  experienced 
in  merchandising  iron,  steel,  tools  and  machinery  and 
salvage  enterprises  throughout  the  country,  and  was 
educated  in  engineering  and  business  administration. 

From  October,  1941  (more  than  four  months  after 
the  stock  subscription)  Alaska  Junk  made  numerous  ad- 
vances of  cash  to  Oregon  Steel,  supplied  it  with  goods 
of  various  kinds  and  paid  bills  for  it  and  charged  these 
items  to  Oregon  Steel  on  open  account.  All  charges  were 
reflected  by  corresponding  credits  on  Oregon  Steel's 
books. 

These  facts,  competently  established,  create  a  busi- 
ness background  of  honesty,  integrity  and  successful 
dealings  which  must  be  given  full  significance  in  the 
determination  of  the  issue  involved.  The  controverted 
transaction  is  simply  one  in  a  long  series  of  identical 
transactions  entered  into  by  the  petitioners  through  their 
partnership,  Alaska  Junk  (using  the  literal  language  of 
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the  court)  "in  the  expectation  of  maintaining  or  increas- 
ing its  trade,"  and  it  is  strikingly  unlike  the  situations 
in  which  a  single  stockholder  or  a  family  group  suddenly 
realizes  that  by  reorganizing  their  corporation  and  sub- 
stituting notes  or  bonds  for  capital  stock  they  may  ob- 
tain interest  in  lieu  of  dividends  and  thereby  provide 
the  corporation  with  a  tax  deduction.  Nor  is  this  a  case 
where  tax  considerations  entered  into  the  transaction  in 
any  particular,  but  the  transaction  follows  a  pattern  of 
long  standing. 

By  1941  Alaska  Junk  had  become  a  large  dealer  in 
scrap  metal  and  was  obtaining  an  inadequate  price  for 
it.  Morris  Schnitzer,  an  ambitious  young  man  with  busi- 
ness education  and  experience,  proposed  to  establish  a 
rolling  mill  operation  as  an  outlet  for  this  scrap.  He 
consulted  engineers  and  obtained  data  which  indicated 
monthly  profits  of  $50,000.00  or  more;  he  interested  his 
father  and  his  father  interested  his  partner,  Wolf,  who 
proved  to  be  a  reluctant  participant,  but  step  by  step  he 
was  led  to  agree  to  permit  the  partnership  to  subscribe 
for  a  maximum  of  $125,000.00  of  Oregon  Steel  stock. 
Obviously  without  any  instructions  from  the  petitioners 
to  record  the  transactions  with  a  view  to  laying  the 
foundation  for  a  "tax  loss,"  the  bookkeepers  of  Alaska 
Junk  and  of  Oregon  Steel  simultaneously  recorded  the 
transactions  identically  as  all  previous  transactions  of 
the  same  kind  had  been  recorded.  Undoubtedly  the  trial 
court  completely  lost  sight  of  these  significant  facts 
which  he  so  clearly  recorded  in  arriving  at  his  conclusion 
that  the  advances  were  paid  in  as  risk  capital  and  not 
as  loans. 
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3.    The  Loss  Deduction  Arose  From  the  Settlement 
OF  A  Debt. 

When    Hall    and    Mears    purchased    Oregon    Steel's   i 
stock  and  elected  a  new  board  of  directors,  the  advances 
were   still  a  liability    (an   account  payable)   of  Oregon   i 
Steel,  and  the  debt  represented  by  this  account  payable  ) 
was  settled  on  behalf  of  the  new  owners  of  Oregon  Steel   I 
by  the  execution  of  a  SECURED  note  for  $151,000.00  I 
covered  by  a  third  mortgage  on  the  company's  real  and  I 
personal  property.    The  account  is  at  this  point  recog- 
nized as  a  debt.    No  change  took  place  in  it  from  its 
inception,   yet   the   court   treated   it   as   a   capital   con- 
tribution.   Was  a  "capital  contribution"  then  converted  I 
to  a  debt?    Did  the  "leopard  change  its  spots"? 

Petitioners'  Exhibit  22,  Minutes  of  Special  Meeting 
of  Directors  of  Oregon  Steel  of  Nov.  26,  1943,  contains 
the  following: 

"The  said  S.  Schnitzer  then  stated  that  the  Ore- 
gon Electric  Steel  Rolling  Mills  was  then  indebted 
to  the  Alaska  Junk  Company  in  the  sum  of  $427,- 
843.87,  as  evidenced  by  a  note  dated  November  26, 
1943,  and  that  the  corporation  was  then  further  in- 
debted to  Schnitzer  Steel  Products,  of  which  Morris 
Schnitzer  is  the  sole  owner,  in  the  sum  of  $26,829.28, 
as  evidenced  by  promissory  note  dated  November 
26,  1943. 

"It  was  agreed  that  the  holders  of  said  notes 
would  compromise  said  indebtedness  for  the  sum  of 
$151,000.00,  to  be  evidenced  by  a  promissory  note 
secured  by  a  third  mortgage  on  the  corporation's 
real  property  and  most  of  its  personal  property.  A 
proposed  form  of  note  and  third  mortgage  was  then 
submitted.  An  exhibit  describing  the  personal  prop- 
erty to  be  specifically  mortgaged  was  attached  to 
the  form  of  mortgage. 
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"On  motion  duly  made  and  seconded  and  adopt- 
ed by  unanimous  vote,  it  was 

"RESOLVED  that  the  President  and  Secretary 
of  the  corporation  be  and  are  hereby  authorized 
and  directed  to  execute  said  note  and  third  mort- 
gage in  exchange  for  the  surrender  of  the  above 
described  promissory  note. 

"Thereupon  said  note  and  mortgage  were  exe- 
cuted by  the  President  and  Secretary  of  the  corpo- 
ration and  were  duly  offered  in  compromise  and 
surrender  of  said  promissory  notes.  The  offer  was 
accepted  and  the  said  promissory  notes  were  then 
and  there  surrendered  in  consideration  of  the  de- 
livery of  said  note  and  third  mortgage." 

It  is  particularly  significant  to  this  issue  that  the  new 
owners  of  the  stock  recognized  the  obligation  of  Oregon 
Steel  to  the  Alaska  Junk  as  an  indebtedness  and  accept- 
ed an  offer  to  compromise  said  indebtedness  for  $151,- 
000.00  and  agreed  to  issue  a  note  for  this  amount  (se- 
cured by  a  mortgage  on  the  corporation's  real  and  per- 
sonal property)  in  full  satisfaction  of  the  indebtedness. 
They  had  paid  only  1^*  per  share  of  $100.00  for  the  stock 
of  Oregon  Steel.  (Loss  from  the  sale  of  the  stock  is  not 
involved  in  this  case.) 

In  Maloney  v.  Spencer,  172  F.  2d  638  (CCA.  9th, 
1949),  this  court  in  citing  with  approval  Van  Clief  v. 
Helvering,  135  F.  2d  254,  256,  copied  the  court's  quota- 
tion from  Edward  Katzinger  Co.  v.  Commissioner,  44 
B.T.A.  533,  536,  as  follows: 

"  '  .  .  .  Here  the  parties  intended  the  advances 
as  loans.  This  is  shown  not  only  by  the  testimony 
of  the  officers,  but  by  the  entries  on  the  books  of 
the  two  companies  and  the  consistent  actions  oi  the 
parties  in   regard   to   the  advances,  including   their 
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actions  incident  to  the  liquidation' ."   (Italics  sup- 
plied) 

In  copying  this  quotation  this  court  italicized  the 
portion  of  the  sentence  relating  to  the  entries  on  the 
books,  the  consistent  actions  of  the  parties  in  regard  to 
the  advances  and  their  actions  incident  to  the  liquida- 
tion of  the  corporation.  This  emphasizes  the  petitioners' 
position,  as  all  the  factors  considered  in  that  case  are 
present  here  and  are  strengthened  by  the  clear,  uncon- 
tradicted testimony  of  several  witnesses  as  to  the  inten- 
tion of  the  petitioners. 

Refer  further  to  paragraph  31  of  stipulation  (R.  535), 
which  reads  in  part: 

"On  November  26,  1943,  Oregon  Steel  executed  and 
delivered  to  Alaska  Junk  a  promissory  note  in  the 
amount  of  $427,843.87  as  evidence  of  the  advances 
made  to  it  by  Alaska  Junk  as  of  that  day,  shown 
by  the  books  of  Oregon  Steel.  Exhibit  20  is  a  photo- 
static copy  of  said  note.    ..." 

As  stated  in  the  stipulation,  this  note  was  given  "as  evi- 
dence of  the  advances  made  to  it  by  Alaska  Junk.'* 
Thus  the  respondent  admits  that  the  note  which  was 
compromised  and  settled  evidenced  the  advances  thereby 
recognizing  the  debtor-creditor  relationship. 

The  note.  Exhibit  20,  bears  this  endorsement  on  its 
face: 

"Compromised  and  cancelled  in  consideration  of  de- 
livery of  third  mortgage." 
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II. 

The  Trier's  Findings  of  Fact 

I   1.    The  Primary  Facts  Found  Are  Correct  in  the 
Main. 

Notwithstanding  the  correctness  of  many  primary 
facts  found,  the  court  seriously  erred  in  the  following 
particulars : 

(a)  The  court  found   (R.  43): 

"On  an  office  memorandum  Sam  Schnitzer  referred 
to  those  advances  as  'contributed  capital'." 

There  is  no  evidence  in  the  record  upon  which  to  base 
this  finding,  but  it  is  evident  the  court's  conclusions  were 
influenced  by  it.  It  refused  to  accept  the  testimony  of 
petitioners'  witnesses  on  this  point  on  the  ground  that 
the  statements  and  conduct  of  petitioners  did  not  sup- 
port their  testimony.  Obviously  this  finding  aided  in 
directing  the  court's  thinking  to  the  prejudice  of  peti- 
tioners. 

(b)  The  court  also  found  (R.  42): 

"From  October,  1941  Alaska  Junk  made  numerous 
advances  of  cash  to  Oregon  Steel;  supplied  it  with 
goods  of  various  kinds  at  cost.    .    .    .  " 

This  finding  is  clearly  contrary  to  the  record. 

Morris  Schnitzer,  the  promoter  and  manager  of  Ore- 
gon Steel,  testified  (R.  95) : 

"Q.  At  what  prices,  when  Oregon   Steel  bought 

from  Alaska what  prices  did  you  pay  to  Alaska 

for  merchandise  out  of  their  stock? 
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A.  We  paid  the  standard  prevailing  price. 


Q.  .  .  .  I  want  to  call  your  attention  to  the 
things  that  were  purchased  for  the  construction  of 
the  mill  before  you  went  into  the  service;  do  you 
know  on  what  basis  or  on  what  price  that  mer- 
chandise was  purchased? 

A.  We  paid  the  standard  prices  for  Vv^hat  was 
purchased,  which  standard  prices  were  gauged  by 
the  Moore  Book,  which  was  the  book  that  the  Port- 
land Jobbers  Association  paid,  or  what  they  went 
by.  That  was  for  scrap.  For  new  steel  that  was 
fabricated,  we  paid  the  jobbers'  price;  for  electric 
motors  and  so  forth,  the  same." 

(R.  370)    After  explaining  his  duties  with  Alaska  Junk 
and  the  pricing  of  merchandise,  Monte  L.  Wolf  testified   ! 
(R.  371): 

"Q.  At  what  price  was  the  merchandise  sold  to 
Oregon  Steel? 

A.  At  the  regular  prevailing  market  prices.  Pip- 
ing is  based  upon  Moore's  Pricing  Manual." 

Insofar  as  the  sale  of  merchandise  to  Oregon  Steel  is 
concerned,  Alaska  Junk  was  in  identically  the  same  posi- 
tion as  though  it  were  dealing  with  outside  parties.  It  t 
was  dealing  "at  arm's  length"  as  to  merchandise  fur- 
nished, which  amounted  to  $347,341.62.  To  that  extent 
it  found  an  outlet  for  its  merchandise,  realized  its  normal 
profit  and  paid  to  the  government  its  regular  taxes 
thereon.  If  the  stock  subscription  were  not  involved, 
there  could  be  no  question  raised  about  the  validity  of 
petitioners'  claim  for  the  deduction  of  the  challenged 
loss.  We  say  that  the  other  circumstances  complained  \\ 
of  by  the  court  do  not  affect  petitioners'  rights  and  have 
not,  in  any  wise,  changed  their  status  as  bona  fide  credi- 
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tors  under  the  obligation  created  by  supplying  the  mer- 
chandise, cash  and  credit. 

(c)  The  court  failed  to  make  any  finding  with  re- 
spect to  the  advances  made  to  National  Machinery 
Company,  a  subsidiary  corporation,  and  Hesse-Ersted 
Company,  a  large  outlet  for  petitioners'  merchandise. 
This  omitted  finding  is  another  indication  of  the  court's 
I  lack  of  full  knowledge  of  the  evidence  in  the  record. 
Manuel  Schnitzer  testified  (R.  198): 

"Q.  Did  the  Alaska  Junk  Company  have  any 
business  relation  with  the  National  Machinery 
Company? 

A.  Yes. 

Q.  What? 

A.  We  sold  them  a  tremendous  amount  of  mer- 
chandise. 

Q.  Did  you  ever  supply  them  any  cash? 

A.  Yes." 

M.  R.  Schnitzer  testified  (R.  292): 

"The  Court:  How  many  sheets  are  there? 
The  Witness:  Forty-nine  pages.  .  .  .  Total 
pages;  that  is  the  original  records  of  the  Alaska 
Junk  Company  accounts  receivable  with  the  Na- 
tional Machinery  Company  of  Eugene.  .  .  (R. 
293)  It  is  the  record  of  the  merchandise  and  cash 
advances  to  the  National  Machinery  Company  of 
Eugene,  which  was  a  subsidiary  corporation  of  the 
Alaska  Junk  Company,  for  the  period  of  January 
1,  1928  until  December  31,  1933,  when  it  was  writ- 
ten off  and  closed." 

(R.  360): 

"Q.  I  am  handing  you  National  Machinery  Com- 
pany account,  and  I  want  you  to  state  whether 
there  was  a  bad  debt  there? 

A.  Yes,  we  wrote  off  $30,000  odd  in  1933." 
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Following  the  above  testimony  the  witness  testified 
that  the  bad  debt  loss  on  account  of  National  Machin- 
ery Company  of  $30,437.17  was  deducted  on  the  1933 
Federal  tax  return  and  was  allowed  in  the  Revenue 
Agent's  report  on  behalf  of  the  Commissioner  (Ex.  56). 
The  court's  failure  to  make  a  finding  with  respect  to 
this  deduction  of  a  bad  debt  loss  in  connection  with  a 
subsidiary  company  of  the  Alaska  Junk  Company  is 
another  circumstance  in  the  chain  which  influenced  the 
court  in  its  adverse  holdings. 

Regarding  the  Hesse-Ersted  account,  reference  is 
made  to  the  testimony  of  Manuel  Schnitzer.  After  nam- 
ing Hesse-Ersted  Company  he  was  asked  (R.  236) : 

"Q.  What  was  the  nature  of  the  advances  made 
to  them? 

A.  We  made  cash  payments  for  them,  we  got  a 
mortgage  from  them.    ...    for  $50,000  or  $60,000." 

This  witness  repeated  his  testimony  at  R.  189  wherein 
he  stated  that  the  company  operated  a  machine  shop 
and  Alaska  Junk  saw  an  opportunity  to  make  a  profit 
by  assisting  them  through  buying  or  selling  materials 
(R.  321).  This  testimony  was  corroborated  by  M.  R. 
Schnitzer  (R.  322).  He  further  testified  that  Hesse- 
Ersted  purchased  machinery  for  their  use  and  that  that 
transaction  was  indicative  of  many  such  transactions,  in- 
cluding Western  Foundry,  Vaughn  Motor  Works,  etc. 

A  consideration  of  all  of  these  items  was  necessary 
in  order  to  give  proper  weight  to  the  entire  record,  and 
a  failure  to  give  consideration  to  the  record  in  its  en- 
tirety, obviously,  was  seriously  prejudicial  to  petitioners. 
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2.    Primary  Facts  Found  Require  Ultimate  Finding 
That  Controverted  Advances  Were  Debts. 

An  analysis  of  the  primary  facts  found  by  the  Tax 
Court  shows  clearly  that  the  advances  were  made  under 
such  circumstances  as  to  require  the  conclusion  they 
created  the  debtor-creditor  relationship.  The  court's 
findings  expressly  include  all  the  essential  elements  of 
an  indebtedness  and  the  loss  therefrom,  viz:  the  ad- 
vancement of  the  funds,  payment  of  bills  or  sale  of 
merchandise;  a  meeting  of  the  minds  evidenced  by  ac- 
ceptance and  use  of  the  funds  and  merchandise  by  the 
vendee;  expectation  of  reimbursement  as  shown  by 
charges  on  the  books  of  the  vendor;  acknowledgement 
of  the  debt  and  agreement  to  pay  evidenced  by  credits 
to  the  vendor  on  the  books  of  the  vendee;  all  entries 
relating  to  the  transaction  conforming  to  a  long  estab- 
lished practice  and  method  of  creating  a  debtor-creditor 
relationship;  and  settlement  of  the  debt  by  compromise 
and  partial  payment. 

Adopting  the  language  of  the  court,  it  found: 

"...  Sam  Schnitzer  and  Harry  J.  Wolf  were 
active  in  the  operation  of  Alaska  Junk  Co.  ...  a 
partnership  engaged  in  .  .  .  dealing  in  junk,  .  .  . 
machinery,  .  .  .  scrap  and  other  metal  products 
...  Its  books  were  kept  on  an  accrual  basis,  .  .  . 
(R.  33-4) 

"As  Alaska  Junk  expanded  its  activities  and 
grew  in  financial  strength,  it  occasionally  made 
loans  to  customers  in  the  expectation  of  maintain- 
ing or  increasing  its  trade.    .    .    .    (R.  38) 

"Alaska  Junk  also  made  very  large  advances  to 
enterprises    in    which    members    of    the    Wolf    and 
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Schnitzer  families  were  interested.  .  .  .  The  part- 
nership kept  open  accounts  with  all  the  persons  and 
firms  to  whom  the  above  mentioned  advances  were 
made,  charging  to  such  accounts  all  cash  advanced 
and  merchandise  furnished,  and  crediting  them  with 
payments  in  cash  or  in  goods  bought  by  it.  (R.  39) 

"On  June  4,  1941,  Morris  Schnitzer,  son  of  Sam 
Schnitzer,  organized  the  Oregon  Electric  Steel  Roll- 
ing Mills  .  .  .  with  an  authorized  capital  of  $250,- 
000.00,  represented  by  2,500  shares  and  on  that  date 
Morris  Schnitzer  and  Louis  Schnitzer,  his  attorney, 
subscribed  for  1,251  shares  and  petitioners,  Sam 
Schnitzer  and  Harry  J.  Wolf  312^  shares  each 
...  on  February  10,  1942,  1,251  shares  were  issued 
to  Morris  Schnitzer;  312%,  to  Sam  Schnitzer  and 
312^4  to  Harry  J.  Wolf.    .    .    .    (R.  40-1) 

"No  other  shares  were  ever  issued  although  in 
the  beginning  the  organizers  expected  to  issue  more 
to  associate  promoters.   (R.  48) 

"Oregon  Steel  was  organized  to  erect  and  oper- 
ate a  rolling  mill  for  the  manufacture  of  steel  prod- 
ucts. Its  stockholders  planned  to  melt  down  and 
use  scrap  metal,  which  in  1941  was  being  sold  in 
Portland  at  $1.50  to  $2  a  ton  less  than  in  Seattle, 
and  on  the  basis  of  engineers'  production  estimates 
expected  the  earnings  eventually  to  reach  $50,000 
or  more  a  month.    .    .    .     (R.  41) 

"From  October  1941  Alaska  Junk  made  numer- 
ous advances  of  cash  to  Oregon  Steel;  supplied  it 
with  goods  of  various  kinds  at  cost  and  paid  bills 
for  it.  The  amounts  of  cash  advanced,  the  bills  paid 
and  value  of  the  goods  furnished  were  charged  to 
its  open  account  with  Alaska  Junk.  .  .  .  All  .  .  . 
charges  were  reflected  by  corresponding  credits  to 
the  accounts  of  Alaska  Junk  ...  on  the  corpo- 
ration's books.    .    .    .    (R.  42) 

"  .  .  .  in  November  1943  they  ceased  opera- 
tions, and  .  .  .  decided  to  .  .  .  sell  all  their 
shares    .    .    .    for  one  cent  a  share.   Before  so  doing, 
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they  had  the  corporation  give  to  Schnitzer  Steel 
Products  Co.  its  promissory  note  for  $26,829.28  and 
to  Alaska  Junk  its  promissory  note  for  $427,843.87 
.  .  .  equal  to  the  respective  credit  balances  shown 
on  that  date  in  the  payees'  open  accounts  with  the 
corporation,  .  .  .  (R.  50)  .  .  .  Immediately 
after  the  sale  the  purchasers  elected  new  officers 
and  directors,  ...  It  (Oregon  Steel)  also  gave 
them  ...  its  6  per  cent  note  for  $151,000  .  .  . 
secured  by  a  third  mortgage  on  its  property  .  .  , 
(R.51) 

"By  accepting  the  $151,000  note  in  exchange 
for  the  two  newly  made  promissory  notes,  the  five 
former  stockholders  .  .  .  failed  to  recover  $303,- 
625.90  .  .  .  due  from  the  corporation  for  their 
advances  on  open  account,  ,  .  .  Alaska  Junk 
then  charged  off  $202,350.70  on  its  accounts  with 
the  corporation  as  a  bad  debt.   (R.  51-2) 

"  .  .  .  By  1947  corporate  surplus  exceeded  a 
million  dollars.  Since  November  26,  1943,  and  to 
the  present  time  Oregon  Steel  has  purchased  large 
quantities  of  scrap  from  Alaska  Junk."  (R.  52) 

It  is  difficult  to  conceive  a  more  clear-cut  narration 
of  facts  essential  to  the  creation  of  the  debtor-creditor 
relationship.  There  is  nothing  in  the  sequence  of  events 
relating  to  the  transactions  which  so  much  as  suggests 
any  intention  on  the  part  of  the  petitioners  to  pay  in 
any  part  of  these  advances  as  capital,  except  to  the 
extent  that  entries  reflect  a  charge  on  the  books  of  Ore- 
gon Steel  on  March  31,  1943  of  $124,900  "to  offset  bal- 
ance of  stock  subscription  due  against  capital  Ace.  Pay.," 
and  the  corresponding  entries  of  July  14,  1943  on  Alaska 
Junk's  books  reflect  contra  entries. 

It  should  be  noted  that  the  court  commented  after 
detailing  the  entry  on  Oregon  Steel's  books  (R.  47)  "  'to 
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offset  bal.  of  stock  subscriptions  due  against  Ace.  Pay./ 
LEAVING  A  BALANCE  OF  $315,095.41  IN  THAT 
ACCOUNT  (account  payable)."  Petitioners  had  set  the 
amount  of  debentures  and  stock  they  would  accept  and 
chose  to  leave  the  balance  as  an  account  due  them.  Ap- 
propriate contra  entries  were  made  on  the  books  of 
Alaska  Junk.  Additional  shares  of  Oregon  Steel's  stock 
were  available,  but  obviously  petitioners  had  refused  to 
accept  more  shares  than  those  subscribed  for. 

These  findings  clearly  demonstrate:  the  advances 
were  made  in  accordance  with  a  consistent  business  pol- 
icy of  long  standing  for  expanding  petitioners'  regular 
business  of  "buying,  selling  and  generally  dealing  in 
junk,  .  .  .  scrap  and  other  metal  products  .  .  .";  a 
maximum  authorized  capital  for  Oregon  Steel  of  $250,- 
000  fixed  upon  incorporation;  a  definite  REFUSAL  to 
enlarge  it;  Alaska  Junk's  subscription  for  stock  intended 
to  be  purchased,  made  more  than  four  months  before 
any  advances  were  made;  settlement  of  the  account  by 
a  compromise;  the  expectation  of  large  profits  from  Ore- 
gon Steel;  the  eventual  outstanding  success  of  the  ven- 
ture and  the  establishment  of  a  market  for  Alaska  Junk 
for  "LARGE  QUANTITIES  OF  SCRAP"  (the  very  re- 
sult sought  by  Alaska  Junk) ;  and  the  final  step  of  writ- 
ing the  loss  off  as  a  bad  debt. 

These  and  other  facts  found  forcefully  corroborate 
the  testimony  of  petitioners'  witnesses.  The  court  should 
have  accorded  it  full  credence,  and  its  failure  to  do  so 
was  plain  error.  The  Trial  Court's  misstep  in  reasoning 
seems  to  have  had  its  genesis  in  the  fact  that  it  ap- 
proached the  determination  of  this  problem  from  the 
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wrong  premise.  It  disregarded  the  inferences  to  be 
drawn  from  the  patent  facts  pointing  toward  the  EX- 
ISTENCE of  the  debtor-creditor  relationship  from  the 
day  the  advances  were  made,  and  has  required  peti- 
tioners to  assume  the  burden  of  overcoming  unwarrant- 
ed inferences  and  to  ESTABLISH  THE  EXISTENCE 
of  this  relationship  by  an  overwhelming  preponderance 
of  evidence.  The  natural,  logical  inference  to  be  drawn 
from  the  facts  found  is  that  a  loan  was  intended,  but 
the  court  obviously  closed  its  eyes  to  a  reasonable  con- 
struction and  chose  to  wander  far  afield  in  search  of 
something  to  support  an  ill  conceived  inference. 

In  Kramer  v.  Gardner,  104  Minn.  370-3,  116  N.W. 
925,  926  (1908),  in  defining  an  open  account  as  a  debt, 
the  court  stated: 

"...  The  expression  'outstanding  and  open 
account'  has  a  well  defined  and  well-understood 
meaning.  In  legal  and  commercial  transactions  it 
is  an  unsettled  debt  arising  from  items  of  work  and 
labor,  goods  sold  and  delivered,  and  other  open 
transactions,  not  reduced  to  writing  and  subject  to 
future  settlement  and  adjustment." 

The  books  of  ALL  PARTIES  fully  support  the  con- 
tention of  petitioners.  The  accounting  followed  the  nice 
exactitudes  of  proper  and  fully  sanctioned  business  prin- 
ciples. There  was  not  the  slightest  deviation  from  the 
most  orthodox  standard.  Not  with  any  thought  of  "win- 
dow dressing"  to  lay  the  foundation  for  a  tax  deduction, 
but  with  one  view  in  mind:  to  record  correctly  the  ac- 
tual transactions  and  in  the  same  manner  all  previous 
like  transactions  had  been  recorded.    This  is  susceptible 
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ONLY  of  the  inference  the  parties  INTENDED  the  ad- 
vances to  constitute  debts.  All  was  done  that  was  ever 
done  in  business  transactions  of  this  kind.  Monies  were 
advanced;  merchandise  was  sold  at  regular  prices;  in- 
voices were  rendered  and  recorded  by  Alaska  Junk,  the 
vendor,  as  accounts  receivable;  the  cash  and  merchan- 
dise were  received  and  the  obligations  were  acknowl- 
edged and  recorded  as  accounts  payable  to  Alaska  Junk 
by  Oregon  Steel,  the  vendee.  The  transaction  was  there- 
by completed  and  a  DEBT  created  in  the  manner  cus- 
tomary in  trade,  and  consistently  followed  by  Alaska 
Junk  for  many  years. 

All  of  these  facts  were  found  by  the  court  yet  it 
brushed  them  aside  as  meaningless.  A  plain  misstep  in 
reasoning. 


m. 

The  Trial  Court's  Erroneous  Findings  and 
Conclusions 

1.    Erroneous  Inferences  Drawn  By  Trier. 

That  the  court's  reasoning  is  fallacious  is  obvious 
from  an  analysis  of  the  various  items  of  evidence  from 
which  it  drew  the  adverse  inferences. 

The  question  is  whether  the  challenged  advances  cre- 
ated a  debt.  We  say  a  prima  facie  case  is  made  out  by 
the  evidence  recording  the  transactions  in  question  on 
the  books  of  the  various  parties  involved:  the  positive 
testimony  of  witnesses  that  the  parties  intended  to  ere- 
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ate  a  debt:  and  the  recognition  and  settlement  of  the 
debt  by  the  new  owners.  The  witnesses  were  not  im- 
peached, their  testimony  is  not  "inherently  improbable" 
and  an  analysis  of  the  negative  evidence  upon  which  the 
court  relied  as  rebutting  the  bookkeeping  entries  and  the 
oral  testimony  clearly  demonstrates  they  were  miscon- 
strued by  the  court. 

(a)  Re   Office   Memorandum    (R.    43).     The   court 

found   that   on   an   office   memorandum   Sam   Schnitzer 

referred  to  the  advances  as  "contributed  capital."   There 
I 
is  no  such  memo  in  the  record  and  petitioners  have  no 

;  knowledge  of  such  a  memo  being  in  existence.    Assum- 

I  ing  such  a  memo  had  been  issued,  the  use  of  the  term 

I 

;  had  no  significance.    (See  A.  W.  Groth,  R.  490-1,  par- 

j  ticularly  492.) 

I 

"They  might  have,  in  fact,  been  referring  to  advances 
by  the  stockholders  or  investment  in  capital  stock." 

(b)  Re  attetnpts  to  procure  outside  capital  (R.  43). 
No  adverse  inference  may  be  drawn  from  attempts  to 
procure  outside  capital.  On  the  contrary  this  supports 
petitioners'  position,  as  it  clearly  demonstrates  a  con- 
sistent refusal  to  increase  Oregon  Steel's  capital  over 
$250,000.00,  and  at  the  same  time  an  attempt  by  Morris 
to  induce  others  than  petitioners  to  invest  in  his  com- 
pany. This  was  a  big  project  for  Morris,  the  promoter, 
and  if  he  had  had  the  assurance  of  petitioners  that  they 
would  agree  to  an  increase  in  capital  he  would  have 
been  eager  to  give  that  assurance  to  the  financial  insti- 
tutions approached. 

By    refusing    to    increase    the    capital    stock    Morris 
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deprived  himself  of  an  opportunity  to  obtain  outside 
financing.  Commercial  Credit  and  Giannini  of  Bank  of 
America  specifically  informed  Morris  that  if  he  would 
increase  the  capital  of  the  corporation  they  would  be 
interested  in  assisting  in  his  financing  (R.   104,   152-3). 

(c)  Re  Statement  on  RFC  Application  (R.  43).  This 
statement  that  additional  stock  would  be  taken  by  Sam 
Schnitzer  and  H.  Wolf  was  not  made  by  either  of  the 
petitioners  but  by  Morris,  the  promoter,  at  which  time, 
October,  1941,  he  had  a  controlling  interest  in  Oregon 
Steel,  1,251  shares,  and  this  statement  meant  nothing 
more  than  that  Morris  hoped  petitioners  or  others  would 
subscribe  for  the  balance  of  the  authorized  capital.  Peti- 
tioners did  eventually  take  additional  stock,  which  was 
released  by  Morris  at  the  time  he  was  called  for  military 
duty.  This  statement  in  no  wise  reflected  any  INTEN- 
TION of  petitioners. 

(d)  Re  Guaranty  of  Note  and  Agreenient  to  Supply 
"Additional  Working  Capital"  (R.  45).  Guaranty  of 
the  RFC  first  mortgage  note  has  no  bearing  upon  the 
issue.  The  agreement  to  supply  additional  monies  re- 
lated to  "working  capital"  only.  There  is  no  intimation 
here  of  subscribing  for  additional  stock.  "Working  capi- 
tal" has  no  relation  to  the  capital  stock  of  a  corporation. 
Working  capital  is  defined  in  the  Accountants  Hand 
Book,  Third  Edition,   1943,  at  page  59,  as  follows: 

"Statement  of  Working  Capital. — A  statement  of 
working  capital  (excess  of  current  assets  over  cur- 
rent liabilities)  is  a  tabulation  of  current  assets  and 
current  liabilities  designed  to  emphasize  current  fi- 
nancial condition.    .    .    .  " 
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The  excess  of  current  assets  over  current  liabilities  in  no 
sense  tends  to  "enlarge  stock  investment."  Working  cap- 
ital fluctuates  daily,  varying  with  the  ratio  of  cash,  ac- 
counts receivable,  inventory  and  other  current  assets  to 
notes,  accounts  and  other  obligations  payable  "within 
ONE  YEAR,"  while  stock  investment  connotes  a  corpo- 
ration's permanent  investment,  which  remains  constant 
throughout  each  year  unless  additional  capital  stock  is 
issued  or  there  are  additions  to  surplus,  either  earned  or 
paid  in. 

(e)  i^e  Instrument  Dated  December  29,  1941  (appar- 
ently 1942)  (Resp.  Ex.  R  (R.  45).  Obviously  this  state- 
ment, Respondent's  Exhibit  R,  was  prepared  by  RFC, 
was  presented  to  the  parties  and  signatures  demanded. 
While  it  refers  to  Alaska  Junk  as  having  contributed  as 
a  capital  investment  $299,069.70,  reference  to  testimony 
of  A.  W.  Groth  (R.  492)  where  he  states: 

"They  might  have,  in  fact,  been  referring  to  advances 
by  the  stockholders  or  investment  in  capital  stock." 

shows  the  use  of  words  was  not  significant.  It  also 
shows  RFC  left  open  to  petitioners  the  privilege  of  re- 
ceiving additional  debenture  notes,  which  notes  unques- 
tionably are  debts.  This  agreement  also  states  that  Alas- 
ka Junk  "has  contributed  as  capital  investment,  etc." 
This  statement  is  in  the  past  tense  and  refers  only  to 
advances  made  up  to  that  time.  Alaska  Junk  accepted 
stock  of  $125,000.00  and  received  debenture  notes  of 
$174,000.00.  These  two  items  total  $299,000.00,  which 
is  the  amount  of  Alaska  Junk's  advance  in  even  thou- 
sands, the  $69.70  having  been  omitted  for  convenience. 

The  last  paragraph  of  this  agreement  reads: 
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"This  agreement  is  given  for  the  purpose  of  inducing 
RFC  to  disburse  said  loan,  and  in  consideration  of 
the  disbursement  thereof  in  whole  or  in  part." 

Respondent's  Exhibits  X,  Y  and  Z,  representing  the 
financial  statements  supplied  by  Oregon  Steel,  all  show 
the  advances  as  a  liability  to  the  stockholders,  and,  in 
no  sense,  indicate  that  they  are  intended  to  represent 
capital  investments. 

Attention  is  also  called  to  Exhibit  65,  showing  the 
classification  of  Alaska  Junk's  account  with  Oregon 
Steel,  furnished  as  follows: 

"SUMMARY  OF  ALASKA  JUNK  COMPANY  ACCOUNT 
WITH  OREGON  ELECTRIC  STEEL  ROLLING  MILLS 

Cash  Bills       Merchandise  Cash 

Advance      Paid,  Etc.     Furnished  Receipts  Debit 

Debited         Debited         Debited         (Credited)       Balance 

ct.  22,  1941  to 

Nov.  30,  1942   $  42,600.00  $137,259.04  $122,823.07  $  (1,000.00)  $301,682. 

ec.  1,  1942  to 

Nov.  25,  1943        285.270.23       29.081.12     224,518.55     (113,519.88)     425,350. 


$327,870.23  $166,340.16  $347,341.62  $(114,519.88)  $727,032. 
educt — 

Stock  $124,900.00 

Debentures  174,000.00     298,900. 


alance  Nov.  25,  1943  $428,132.1 


It  will  be  noted  that  merchandise  furnished  is  debit- 
ed with  $347,341.62  and  credited  with  repayments  there- 
on of  $114,519.88.  This  account  represented  merchan- 
dise sold  to  Oregon  Steel  at  regular  prices  (R.  95,  198, 
371)  (contrary  to  the  court's  findings)  and  upon  which 
in  the  ordinary  course  of  business  Alaska  Junk  realized 
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and  reported  as  taxable  income  the  profits.  As  to  this 
particular  item  the  transaction  is  identical  with  an  ac- 
count created  by  any  merchant  selling  its  goods  on  open 
account. 

Another  important  fact  in  connection  with  the  RFC 
program  leaning  in  petitioners'  direction  is  the  standby 
agreement  required  (Resp.  Ex.  C),  dated  December  26, 
1942  and  designating  Alaska  Junk  and  Morris  as 
"Standby  Creditors."  This  agreement  is  in  the  usual 
form  provided  by  RFC.  Among  other  things  it  provides 
for  limiting  salaries  of  "standby  creditors";  that  it  shall 
remain  in  force  until  the  RFC  loan  is  repaid;  and  in 
paragraph  No.  2. 

"Without  the  prior  written  consent  of  RFC,  no 
standby  creditor  will  take  any  action  to  assert,  col- 
lect, or  enforce  all  or  any  part  of  the  claim." 

Also     respondent's     Exhibit    D,     headed     "Standby 

Agreement",  refers  to  Alaska  Junk  as  a  "standby  credi- 

H    tor"  and  states  "with  respect  to  the  indebtedness  owing 

by  the  borrower  (Oregon  Steel)  to  the  'standby  credi- 

1 1   tor'  ",  Alaska  Junk  would  not  attempt  to  enforce  pay- 

1 1    ment  of  said  indebtedness  until  RFC  had  been  repaid 

in  full. 

Here  RFC  specifically  recognizes  the  petitioners  as 

}     creditors  and  the  signing  of  tliese  standby  agreements  in 

no  wise  affects  the  rights  of  tliese  creditors  to  share  upon 

,    liquidation  as  a  general  creditor. 

1 

The  true  intent  of  RFC  with  reference  to  the  ad- 
ij    vances  to  Oregon  Steel  is  clarified  by  Exhibit  S,  which 
is  headed: 
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"AGREEMENT  AS  TO  LOANS  TO  OREGON 
STEEL  BY  ITS  STOCKHOLDERS" 

This  heading  indicates  that  RFC  considered,  at  least, 
some  of  the  advances  as  "loans,"  and  also  an  indiscrim- 
inate use  of  the  term  capital  investment. 

Furthermore,  the  acceptance  of  debenture  notes  in- 
stead of  stock  in  the  face  of  availability  of  additional 
Oregon  Steel  shares  clearly  shows  the  fixed  purpose  (in- 
tent) of  avoiding  an  additional  capital  investment  in 
that  company. 

(f)  Re  Agreement  to  Share  Loss  One-Third-Two- 
Thirds  (R.  48).  No  adverse  inference  may  be  drawn 
from  this  agreement.  The  advances  were  not  in  propor- 
tion to  stock  holdings  at  any  time.  From  June  12,  1941 
to  March  11,  1943  Morris  was  in  control  of  the  corpo- 
ration by  reason  of  his  being  the  promoter  and  owner 
of  1,251  shares  (R.  41-47)  and  it  was  during  this  period 
that  Alaska  Junk  made  the  major  portion  of  advances 
(Ex.  26).  At  the  time  the  debt  was  compromised  Ore- 
gon Steel  owed  Alaska  Junk  $428,132.13  and  Morris 
$26,493.77,  total  $454,625.90  (R.  50).  Of  the  $151,000.00 
note  given  in  settlement  Alaska  Junk  received  $142,- 
200.33  and  Morris  $8,799.67  (R.  392).  Thus  the  settle- 
ment was  based  upon  Oregon  Steel's  obligation  to  the 
respective  creditors  and  not  in  proportion  to  stock  hold- 
ings of  one-third  and  two-thirds. 

At  the  time  the  stock  was  originally  subscribed  for 
and  during  which  the  major  amount  of  the  advances 
was  made  there  was  no  expectation  of  a  loss.  In  fact, 
as  the  court  found  (R.  41): 
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"Oregon  Steel  was  organized  to  erect  and  operate  a 
rolling  mill  for  the  manufacture  of  steel  products. 
Its  stockholders  planned  to  melt  down  and  use 
scrap  metal,  which  in  1941  was  being  sold  in  Port- 
land at  $1.50  to  $2.00  a  ton  less  than  in  Seattle, 
and  on  the  basis  of  engineers'  production  estimates 
expected  the  earnings  eventually  to  reach  $50,000.00 
or  more  a  month." 

but  the  picture  changed  drastically  in  1943.  Morris  was 
being  inducted  into  the  armed  forces.  The  project  was 
his,  the  business  was  being  deprived  of  his  energy  and 
knowledge  and  since  Alaska  Junk  had  been  drawn  into 
it  by  Morris,  it  was  only  natural  that  petitioner.  Wolf, 
particularly,  would  insist  upon  Morris  sharing  his  por- 
tion of  Alaska's  losses,  if  any.  But  this  agreement  was 
not  a  primary  obligation.  It  was  only  a  guaranty,  and 
did  not  change  the  obligation  of  Oregon  Steel  to  Alaska 
and  did  not  alter  the  position  of  Alaska  Junk  as  a  gen- 
eral creditor. 

From  journal  entry  (R.  52),  it  may  be  deduced  that 
of  the  note  of  $151,000.00  given  by  the  new  owners  of 
Oregon  Steel,  Alaska  Junk  received  $142,200.33,  repre- 
senting 94.1724%  of  the  total  of  the  $151,000.00,  while 
Morris  received  only  5.8276%  of  this  note. 

Morris  Schnitzer's  interest  in  two 

mortgage  notes    (R.   52)  $  83,799.67 

Less  his  part  of  debenture  notes 

for  $249,000.00    (R.   46)  75,000.00 


Balance  $     8,799.67 

Total  of  third  mortgage  note  received       151,000.00 

Balance  received  by  Alaska  Junk       $142,200.33 
Percentage  of  note  received  by  Alaska 

Junk,  $142,200.33  --  $151,000.00  =  94.1724% 
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Morris,   owner  of  one-third  of  stock   Oregon   Steel, 
received  from  the  third  mortgage  note: 

Total  third  mortgage  note  $151,000.00 

Received  by  Alaska  Junk  .      142,200.33 


Balance  received  by  Morris  Schnitzer     $     8,799.67 
Percentage  of  account  recovered, 

$8,799.67  ~  $151,000.00  =  5.8276% 

Thus  the  note  was  divided  among  the  creditors  in  pro- 
portion to  their  advances  and  the  court's  reference  to 
the  relationship  of  the  advances  to  the  stock  ownership 
is  without  merit. 

(g)  Re  Failure  to  Designate  Use  of  Advances  (R. 
67).  The  court  complains  that  since  no  advance,  wheth- 
er by  cash  payment,  materials  supplied  or  discharge 
of  the  corporation's  bills,  was  specifically  designated  as 
made  in  satisfaction  of  stock  subscription,  in  payment 
for  bonds  or  as  a  loan,  this  was  a  departure  from  es- 
sential form. 

The  charges  to  Oregon  Steel  were  made  from  day 
to  day,  and  since  it  was  the  purpose  from  the  inception 
that  all  the  items  create  debts  until  otherwise  designat- 
ed, the  proper  inference  to  be  drav/n  from  the  books  of 
account  is  that  the  parties  intended  to  create  a  debt  for 
the  ENTIRE  amount,  unless  otherwise  designated. 

This  is  fully  borne  out  by  the  fact  that  only  the 
amount  of  stock  issued  to  Alaska  Junk  was  charged  to 
this  account.  This  is  also  true  with  respect  to  the  por- 
tion of  the  debenture  notes  accepted  by  Alaska  Junk. 
These  entries  did  specifically  designate  the  amounts  in- 
tended to  be  treated  other  than  as  an  account. 
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Also  directly  in  point  is  the  testimony  of  Leon  D. 
Margosian,  a  certified  public  accountant  and  the  ac- 
countant for  Oregon  Steel,  which  shows  conclusively 
how  the  funds  were  intended  to  be  applied. 

He  testified  (R.  452) : 

"...  These  vouchers  or  invoices  from  Alaska 
Junk  Company  came  to  Oregon  Steel  in  the  same 
manner  as  all  other  vendors'  invoices;  we  processed 
them  in  exactly  the  same  way;  we  presented  them 
to  the  Reconstruction  Finance  Corporation  for  pay- 
ment along  with  other  regular  invoices;  some  of 
them  were  approved  and  paid.  Those  that  were  not 
approved  and  paid,  we  showed  in  accounts  pay- 
able.   .    .    ." 

(R.  453): 

"Q.  What  is  the  basis  for  the  statement? 
A.  I  was  instructed  by  the  owners  of  the  firm 
and  by  Mr.  Riley,  their  deceased  accountant,  that 
after  my  entry  for  the  stock  issued  and  the  de- 
bentures had  been  placed  on  the  books,  all  other 
amounts  would  be  current  and  would  be  paid  either 
out  of  the  RFC  funds  or  operating  profits." 

In  spite  of  this  positive  testimony,  no  reference  to 
which  was  made  in  the  court's  findings,  it  concluded 
there  was  no  specific  designation  for  the  use  of  the  funds. 
This  testimony  clearly  points  up  the  court's  misconcep- 
tion of  the  facts. 

(h)  Re  Letter  Morris  Schnitzer  March  18,  1943. 
(Resp.  Ex.  AA)  (R.  48).  The  court  in  referring  to  let- 
ter of  Morris  Schnitzer  to  RFC  under  date  of  March 
18,  1943  and  the  statement  therein  contained  "never 
intended  to  pay  in  over  $500,000.00  ...  as  our  share 
of  invested  capital"  views  this  document  in  the  wrong 
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light.  Again  the  UvSe  of  the  term  "invested  capital"  is 
not  significant.  In  the  last  paragraph  of  this  letter  to 
RFC  in  reference  to  their  loan  Morris  stated: 

"Your    share    of    the    INVESTMENT    here    is 
guaranteed." 

Also  Morris  explained  this  language  (R.  407-8)  as 
meaning  a  maximum  capital  of  $250,000.00,  $150,000.00 
"working  capital"  and  raw  materials  to  help  operate 
the  plant. 

(i)  Alaska  Junk's  Closing  Entry  (R.  52).  The  books 
of  account  which  were  consistently  maintained  by  Alas- 
ka Junk  and  Oregon  Steel  spell  out  the  only  proper  con- 
clusion concerning  the  advances  of  cash,  goods  sold  and 
bills  paid,  and  that  is,  these  advances  were  intended  to 
be  and  were  debts.  The  force  of  this  evidence  is  not 
dissipated,  as  the  Tax  Court  assumed  it  was,  by  the 
closing  entry  partially  quoted  in  its  opinion.  The  Tax 
Court  overlooked  the  fact  that  this  entry  covered  "in- 
vestment and  account"  of  Alaska  Junk.  The  matter  was 
stated  conjunctively.  Far  from  being  an  indiscriminate 
lumping,  this  entry  preserved  the  identity  of  each  seg- 
ment of  the  advances.  It  recorded  not  only  "invest- 
ment" but  also  the  "open  account." 

Furthermore,  the  entry  as  quoted  does  not  give  a 
complete  picture,  in  that  it  fails  to  show  what  a  subse- 
quent entry  did  with  the  loss  there  computed.  Follow- 
ing the  quoted  entry  the  Tax  Court  paraphrased  the 
subsequent  entry  into  insignificance  (R.  52).  That  entry 
actually  read: 

"To  Transfer  Balance  of  Account  Lost  in  Settlement 
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of  Account  to  Bad  Accounts."  (Exs.  6  and  26) 

This  demonstrates  beyond  contradiction  that  the  entry 
quoted  by  the  Tax  Court  was  no  more  than  the  book- 
keeper's summary  of  the  various  amounts  which  had 
been  paid  for  stock  and  debentures  and  by  way  of  ex- 
tensions of  credit  to  Oregon  Steel.  And  it  is  unmistak- 
ably true  that  the  purpose  disclosed  by  both  entries  was 
to  settle  the  loss  sustained  on  the  open  account  in  ac- 
cordance with  the  guaranty  agreement. 

The  conclusion  of  the  Tax  Court  with  respect  to  this 
entry  that  "all  advances,  whether  attributed  to  stocks, 
bonds,  or  loans"  were  "indiscriminately  grouped  for  ar- 
riving at  a  settlement"  is  completely  inconsistent  with 
its  finding  that: 

"In  connection  with  the  bond  issue  and  stock 
transfer  Morris  Schnitzer  orally  agreed  with  Sam 
and  Rose  Schnitzer  and  Harry  J.  and  Jennie  Wolf 
that  he  would  bear  one-third  of  any  loss  that  might 
result  from  the  total  amounts  advanced  and  to  be 
advanced  by  all  five  to  the  corporation,  over  and 
above  the  advances  credited  to  stock  subscriptions." 
(Italics  added)   (R.  48) 

That  the  Tax  Court  classified  all  advances  as  being  "at- 
tributable to  stocks,  bonds  or  loans"  shows  that  it  recog- 
nized the  $202,350.60  constituted  a  loan  or  debt. 

The  Tax  Court  discounted  the  general  importance 
and  weight  to  be  given  book  entries  and  in  the  same 
breath  admitted  being  completely  swayed  by  this  one; 
this  demonstrates  it  reached  its  result  despite  the  evi- 
dence and  its  findings. 
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None  of  the  evidence  relied  on  by  the  Court  sup- 
ports the  inferences  drawn  by  it. 

2.    The  Trier's  Errors  of  Law. 

Because  of  the  court's  erroneous  understanding  of 
the  law,  it  rested  its  ultimate  findings  on  facts  which 
have  little  legal  significance. 

(a)  Parties'  Formal  Declarations. 
At  the  outset  the  Court  stated  a  rule  for  interpreta- 
tion of  facts  as  follows: 

"...  the  parties'  formal  designations  of  the  ad- 
vances are  not  conclusive  .  .  .  but  must  yield  to 
'facts  which  even  indirectly  may  give  rise  to  infer- 
ences contradicting'  them.  Cohen  v.  Commissioner, 
148  F.  2d  336  (CCA.  2d,  1945)."  (R.  64;  Italics 
inserted) 

Petitioners  submit  this  is  not  good  law.  In  all  lawsuits 
contradictory  inferences  may  be  drawn.  But  this  is  not 
to  say  such  inferences  control  the  result,  nor  that  proved 
facts  "must  yield"  to  these  inferences.  An  accurate 
statement  of  the  rule  is  that  in  some  circumstances  other 
facts  "may  yield"  to  these  inferences.  Nor  did  the  Court 
correctly  quote  the  Court  of  Appeals  in  Cohen  v.  Com- 
missioner, 148  F.  2d  336  (CCA.  2d,  1945).  That  court 
did  not  say  that  the  facts  "must  yield"  to  conflicting 
inferences.  It  stated  only  that  the  uncontradicted  wit- 
ness rule  must  yield  to  contradictory  inferences. 

As  a  consequence  of  its  adherence  to  this  fallacious 
view  of  the  law,  the  Tax  Court  misjudged  the  facts  and 
their  weight.  Accordingly,  its  ultimate  finding  is  no 
more  than  an  erroneous  view  of  the  facts. 
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(b)  Use  Made  of  Advances. 

The  Tax  Court  also  placed  emphasis  on  the  fact  that 
the  advances  had  been  invested  in  permanent  assets.  Its 
view  was  that  the  use  to  which  funds  are  put  by  the 
corporation  determines  the  character  of  the  advances. 
It  adopted  a  standard  in  direct  conflict  with  the  intent 
standard,  which  this  court  (9th  Circuit)  has  stressed. 
Its  view  was  that,  regardless  of  the  intent  with  which 
the  funds  are  advanced,  the  corporation's  use  of  those 
funds  determines  whether  they  are  capital  or  debt.  Ac- 
cording to  this  theory,  in  Joseph  B.  Thomas,  2  T.C.  193 
(1943)  the  Tax  Court  should  have  held  the  advances 
were  debts  instead  of  capital,  because  permanent  assets 
were  not  acquired.  Likewise,  bondholders  of  railroads 
and  industrial  concerns  must  really  be  stockholders. 

The  money  borrowed  from  RFC,  bank  loans,  and 
accounts  payable  of  over  $190,000.00  to  outside  persons 
went  into  permanent  assets.  Those  funds  were  unques- 
tionably loans.  Obviously,  this  is  no  criterion,  and  reli- 
ance on  this  mistaken  notion  warped  the  view  which 
otherwise  would  have  been  taken  of  the  facts. 

(c)  Repayment  from  Earnings. 

Another  error  of  law  was  the  view  that  if  the  cor- 
poration had  paid  off  the  advances  from  earnings,  such 
payment  would  have  been  a  dividend  distribution  on 
risked  capital.  Repayment  of  debts  will  always  be 
made  from  earning  unless  the  debtor  is  in  such  hopeless 
financial  straits  that  it  has  no  earnings  and  must  make 
payments  by  depleting  its  available  assets.  Surely  the 
Tax  Court  would  not  suggest  as  a  rule  of  law  that  loans 
could  be  made  only  to  the  hopelessly  insolvent.    This  is 
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contrary  to  established  legal  doctrine.  American  Ci^ar 
Co.  V.  Commissioner,  66  F.  2d  425  (CCA.  2d,  1933). 
The  reasonable  expectations  are  that  debts  and  interest 
charges  on  debts  will  be  repaid  from  earnings.  See 
Wilshire  &  Western  Sandwiches,  Inc.  v.  Commissioner, 
175  F.  2d  718  (CCA.  9th,  1949),  where  the  creditors 
expected  to  be  and  were  repaid  from  earnings,  and  this 
court  held  such  facts  consistent  with  a  valid  debtor- 
creditor  relationship. 

(d)  Adequacy  of  Corporate  Capital. 

Another  failure  of  the  court  to  accredit  the  facts  with 
their  plain  import  resulted  from  complete  reliance  on 
the  doctrine  of  "adequacy  of  corporation  capital  pre- 
viously invested"  as  an  indicium  of  the  intent  with 
which  advances  are  made  by  stockholders  to  corpora- 
tions, and  reliance  upon  this  doctrine  gave  the  court 
a  distorted  impression  of  the  facts.  There  are  no  ju- 
dicial precedents  supporting  this  doctrine  as  a  test  in 
determining  the  issue  involved.  The  courts  have  always 
been  concerned  with  the  "intent"  of  the  parties.  The 
court  here  outwardly  professed  a  similar  concern  when 
it  enumerated  various  evidentiary  factors  which  go  to 
prove  intent,  but  the  inclusion  of  the  adequacy  factor 
shows  its  inclination  to  disregard  the  overbearing  weight 
of  evidence  because  of  its  commitment  to  this  erroneous 
notion. 

The  decision  of  this  court  in  Maloney  v.  Spencer, 
172  F.  2d  638  (CCA.  9th,  1949),  is  proof  enough  of 
this.  In  that  case  the  only  capital  of  two  food  packing 
corporations    was    growers'    contracts    of    $10,000    and 
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$5,000,  respectively,  and  the  sole  stockholder  had  open 
account  balances  with  the  corporations  of  $33,966.02 
and  $61,115.48,  respectively;  yet  this  court  held  both 
accounts  to  be  debts. 

Also  see  Cleveland  Adolph  Mayer  Realty  Corpora- 
tion, 6  T.C.  730  (1946),  reversed  on  another  point  160 
F.  2d  1012  (CCA.  6th,  1947),  wherein  the  stockholders 
of  one  corporation  exchanged  their  stock  therein  for 
stock  of  $600  and  debentures  of  $210,000  of  another 
corporation.  The  court  held  the  debentures  constituted 
an  indebtedness  and  the  interest  thereon  deductible. 

In  Fairbanks,  Morse  ^  Co.  v.  Harrison,  63  F.  Supp. 
495  (111.,  1945),  plaintiff  corporation  purchased  all  the 
stock  of  another  corporation  for  $7,110  and  thereafter 
advanced  it  funds  on  open  account,  balance  in  which 
reached  $796,056.17.  Plaintiff  claimed  a  bad  debt  loss 
of  $128,466.63,  and  the  court  allowed  it. 

In  Glenmore  Distilleries  Co.,  47  B.T.A.  213  (1942), 
the  taxpayer  owned  all  the  subsidiary  corporation's 
stock  in  the  amount  of  $1,000.00.  The  taxpayer  charged 
the  subsidiary  in  an  open  account  with  merchandise 
and  expenses  paid,  totaling  $131,457.72.  In  liquidation 
a  loss  of  $80,810.56  was  sustained.  The  Commissioner 
contended  the  corporate  capital  was  inadequate.  Never- 
theless, the  Tax  Court  held  the  loss  was  deductible  as 
a  bad  debt. 

Similar  is  the  leading  case  of  Edward  Katzinger  Co., 
44  B.T.A.  533  (1941),  where  petitioner  owned  all  the 
subsidiary's  capital  stock  of  $1,000.00.  After  advancing 
the  subsidiary  hundreds  of  thousands  of  dollars  on  open 
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account,  it  was  liquidated  with  a  loss  of  $28,950.06. 
The  Tax  Court  found  that  the  subsidiary's  capital  was 
"insufficient  to  enable  it  to  carry  on  its  business";  and 
although  the  Commissioner  made  a  contention  concern- 
ing "adequacy  of  corporate  capital",  the  Tax  Court 
held  that  petitioner's  loss  was  a  bad  debt,  saying: 

"The  respondent  argues  that  all  of  the  funds 
advanced  by  the  petitioner  must  be  regarded  as 
additional  capital  contributions  since  Bruce-Hunt 
had  to  have  more  than  $1,000  with  which  to  con- 
duct its  operations  .  .  .  the  argument  fails  com- 
pletely, insofar  as  it  relates  to  the  advances,  by 
reason  of  the  finding  that  those  advances  were 
loans."   (Italics  supplied) 

In  the  case  at  bar  the  court  used  this  erroneous  doc- 
trine as  its  major  argument  to  sustain  the  holding 
reached,  placing  the  greatest  emphasis  on  the  point  of 
"adequacy". 

Even  though  the  court's  construction  of  the  law  on 
this  point  were  correct,  its  conclusion  based  upon  the 
facts  would  still  be  erroneous.  By  its  own  finding  Ore- 
gon Steel  made  a  success  with  its  paid-in  capital  of 
$187,800.00.  After  detailing  the  ownership  of  the  stock 
as  it  was  finally  distributed  (R.  47),  in  the  last  sentence 
of  the  first  paragraph  (R.  48)  the  court  stated: 

"...  No  other  shares  were  ever  issued  al- 
though in  the  beginning  the  organizers  expected  to 
issue  more  to  associate  promoters." 

Also  in  the  second  paragraph  (R.  52)  the  court 
stated : 

"...  By  1947  corporate  surplus  exceeded  a 
million  dollars.    .    .    ." 
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Also  on  this  point  respondent's  witness,  E.  B.  Mc- 
Naughton,  testified  regarding  the  earnings  of  Oregon 
Steel  (R.  443): 

"Q.  What  was   the   earned   surplus   for  the  year 
1946? 

A.  $379,568.00." 

(R.  444): 

"Q.  And  for  the  year  1947? 
A.  $1,191,501.00." 

(R.  446): 

"Q.   .    .    .   Do  you  know  whether  this  item  of  sur- 
plus included  any  items  of  paid-in  surplus?    .    .    . 
A.  No,  it  does  not." 

(R.  447) : 

"Q.  Or  paid-in  surplus  by  the  stockholder  or  re- 
sulting from  any  other  means? 

A.  No. 

Q.  Your  answer  to  the  last  question  means  that 
it  does  not  represent  any  contributions,  but  repre- 
sents earnings  of  the  company? 

A.  It  is  the  result  of  the  earnings  of  the  com- 
pany." 

This  earning  record  of  Oregon  Steel  fully  met  the 
estimates  of  engineers  that  the  mill  would  earn  $50,- 
000.00  or  more  per  month  (R.  41)  and  fully  justifies 
Morris'  expectations  and  promises.  This  record  of  earn- 
ings also  completely  refutes  the  court's  claim  of  inade- 
quacy of  corporate  capital  as  applied  to  the  instant  case. 

(e)  INTENT  the  Established  Criterion. 

Another  erroneous  view  of  the  law  is  amply  shown 
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by  the  court's  statement  on  "intent"  and  the  authorities 
cited  (R.  63-4): 

"...  And  in  deciding  whether  or  not  a 
debtor-creditor  relation  resulted  from  advances,  the 
parties'  true  intent  is  relevant,  Fairbanks,  Morse  ^ 
Co.  V.  Harrison,  (N.  D.  111.),  63  Fed.  Supp.  495; 
Edward  Katzinger  Co.,  supra,  (44  BTA  533) ;  Dan- 
iel Gimbel,  36  BTA  539." 

The  cases  cited  hold  that  INTENT  is  CONTROL- 
LING, and  this  has  been  the  fixed  criterion  for  deter- 
mining the  classification  of  advances  ever  since  Edward 
Katzinger  Co.  v.  Commissioner,  44  B.T.A.  533,  decided 
in   1941. 

For  additional  cases  supporting  the  proposition  that 
"intent"  is  CONTROLLING:  Van  Clief  v.  Helverini, 
135  F.  2d  254,  256;  Valentine  E.  Macy,  Jr.,  8  T.C.M.  45, 
1949  Dec.  16,797  M-CCH-7197;  Edward  Katzinger  Co., 
44  B.T.A.  531  (1941);  Fairbanks,  Morse  &=  Co.  et  al.  v. 
Harrison,  63  Fed.  Supp.  495. 

This  court  has  also  considered  the  question  in  two 
cases:  Maloney  v.  Spencer,  172  F.  2d  638,  decided 
February,  1949,  and  Wilshire  &>  Western  Sandwiches, 
Inc.  V.  Commissioner,  175  F.  2d  718,  decided  June  23, 
1949.    In  Maloney  v.  Spencer  the  court  stated: 

"The  sums  paid  in  .  .  .  appear  as  debts  due 
the  taxpayer,  both  on  his  books  of  account  and 
those  of  the  corporations.  .  .  .  The  question  is 
what  was  the  taxpayer's  intent  in  agreeing  to  pay 
them.  Van  Clief  v.  Helvering,  135  Fed.  (2d)  254, 
256.  .  .  .  The  Van  Clief  opinion,  at  page  256, 
states, 

"  'Edward  Katzinger   Co.    v.    Commissioner,  44 
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BTA  533,  536  (CCH  Dec.  11,  823).   As  said  by  the 
Board  in  the  case  last  cited: 

"  '  **  .  .  .  Advances  are  an  additional  contribu- 
tion of  capital  if  they  are  intended  to  enlarge  the 
stock  investment,  but  not  if  they  are  intended  as 
a  loan.  Daniel  Gimbel  (v.  Commissioner),  36  BTA 
539  (CCH  Dec.  9754);  Bernuth-Lembcke  Co.  (v. 
Commissioner),    17    BTA    599    (CCH   Dec.    5452); 


Also    in    Wilshire    &    Western    Sandwiches,    Inc.    v. 
Commissioner,  Supra,  the  court  stated: 

"The  question  presented  is:  Were  certain  ad- 
vances of  money  made  to  petitioner  by  its  stock- 
holders loans  or  contributions  to  capital? 


The  intent  of  the  parties  as  to  the  nature  of  the 
transaction  controls." 

As  this  court  stated  in  Maloney  v.  Spencer,  Supra, 
in  determining  the  same  issue: 

"The  sums  paid  .  .  .  appear  as  debts  due  the  tax- 
payer, both  on  his  books  of  account  and  those  of 
the  corporations." 

The  court  found  in  the  case  at  bar  the  advances  were 
recorded  consistently  on  the  books  of  both  debtor  and 
creditor  as  accounts  payable  and  accounts  receivable 
respectively  from  the  time  created  until  compromised 
and  charged  off. 

In  the  Wilshire  case  the  advances  under  attack  were 
originally  credited  to  capital  stock  accounts  and  later 
transferred  to  notes  payable,  lending  some  color  to  the 
capital  contribution  theory,  yet  this  court  reversed  the 
Tax  Court.    Here,  on  the  other  hand,  ALL  ENTRIES 
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WERE  CONSISTENTLY  MADE  TO  DEBTOR- 
CREDITOR  ACCOUNTS  AND  THEY  SO  RE- 
MAINED TO  THE  END.  At  no  time  did  the  petition- 
ers attempt  to  convert  "fish  to  fowl".  This  appHed  not 
only  to  the  petitioners'  and  Oregon  Steels  books  but 
to  the  books  of  the  companion  company.  Schnitzer 
Steel  Products  Co.  Uniformity  throughout.  Yet  the 
court  said  there  was  no  adherence  to  form. 

It  is  significant  to  note  that  from  the  very  beginning 
the  intention  of  Alaska  Junk  with  respect  to  capital  in- 
vestment was  unequivocally  limited.  On  June  12.  1941 
Alaska  Junk  subscribed  for  capital  stock  of  Oregon 
Steel  (R.  530:  Stip.  par.  11:  Ex.  3).  This  subscription 
was  made  over  four  months  prior  to  the  time  that 
Alaska  Junk  made  its  first  advances  in  October  (R.  42, 
Ex.  26).  That  the  stock  was  subscribed  for  prior  to  the 
advancement  of  one  penny  by  Alaska  Junk  shows  be- 
yond contradiction  that  their  original  intention  was  ta 
limit  the  amount  of  capital  investment. 

The  original  intent  of  Alaska  Junk,  as  disclosed  by 
its  stock  subscription  many  months  prior  to  the  first 
advance,  stamped  the  advances  as  a  debt. 

The  primarj'^  facts  found  clearly  establish  an  inten- 
tion on  the  part  of  the  petitioners  to  limit  their  capital 
investment  by  the  amount  of  stock  subscribed,  and  the 
court  was  not  at  liberty  to  disregard  the  clear,  positive, 
unequivocal,  unimpeached  testimony  of  the  witnesses 
called  by  the  petitioner,  none  of  whom  were  petitioners, 
that  the  petitioners  did  not  intend  the  advances  as 
capital  investments  but  intended  them  as  debts. 
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Thus,    since   the   "intent"   of   the   parties   in   making 
the   payments   is   "controlling",   it   is   obvious   that   the 
i  court  was   laboring   under  a   misconception   of  the   ap- 
plicable law. 

(f)  Relation  of  Advances  to  Stock  Holdings. 

While  it  is  true  there  is  an  agreement  between 
Morris  and  Alaska  Junk  that  losses  sustained,  if  any, 
should  be  borne  one-third  and  two-thirds  and  the  stock 
was  owned  in  these  proportions,  the  advances  were  not 
in  the  same  proportion.  The  settlement  made  with  the 
new  owners  was  on  the  basis  of  Oregon  Steel's  indebted- 
ness to  Morris  and  to  Alaska  Junk  and  not  the  agree- 
ment of  the  parties.  Morris  received  4.8276%  of  the 
settlement  payment  and  Alaska  Junk  received  94.1724%, 
notwithstanding  the  stock  ownership  of  one-third  and 
two-thirds.  The  test  is  the  obligation  of  the  debtor  to 
the  creditor  and  not  what  an  outside  agreement  of 
guaranty  represents.  Thus,  so  far  as  the  debtor  is  con- 
cerned Alaska  Junk  stood  to  share  in  and  did  share  in 
the  settlement  in  proportion  of  its  actual  advances  and 
not  upon  the  basis  of  its  stock  ownership. 

Even  though  the  advances  had  been  in  proportion 
to  stock  holdings  that  would  not  have  been  fatal.  In 
Maloney  v.  Spencer,  supra,  respondent  was  the  sole 
stockholder  and  his  advances  would  have  of  necessity 
been  in  proportion  to  his  stock  holdings.  The  court  did 
not  consider  that  that  made  the  advances  a  contribu- 
tion to  capital. 

Also  in  Wilshire  &  Western  Sandwiches,  Inc.  v. 
Commissioner,    the    loans    to    the    corporation    were    in 
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proportion  to  the  stock  ownership  and  with  respect  to 
that  condition  this  court  stated: 

"The  effect  of  a  lending  and  investing  transaction 
giving  creditors,  as  stockholders,  proprietory  interest 
in  proportion  to  their  loans,  subjects  the  transaction  i 
to  close  scrutiny,  but  does  not,  as  a  matter  of  law, 
require  the  transaction  to  be  treated  as  a  stock 
investment,  regardless  of  intent." 

This  but  emphasizes  the  erroneous  reasoning  of  the  Tax 
Court. 

IV. 

Review  of  the  Entire  Record  to  Determine  Error 

Although  this  court  concludes  the  inferences 
drawn  by  the  trial  court  are  supported  by  the 
primary  facts  FOUND,  it  must  independently 
construe  the  entire  record  and  draw  therefrom 
the  inferences  it  fairly  induces. 

The  Supreme  Court,  in  a  very  recent  case  (United  > 
States  V.  U.  S.  Gypsum  Company,  1948,  333  U.S.  364)  I 
has  stated  the  scope  of  the  provisions  of  the  Internal  I 
Revenue  Code  and  Rule  52   (a)  FRCP  as  follows: 

"It  was  intended,  in  all  actions  tried  upon  the  facts 
without  a  jury,  to  make  applicable  the  then  pre- 
vailing equity  practice.  Since  judicial  review  of 
findings  of  trial  courts  does  not  have  the  statutory 
or  constitutional  limitations  on  judicial  review  of 
findings  by  administrative  agencies  or  by  a  jury, 
this  Court  may  reverse  findings  of  fact  by  a  trial 
court  where  'clearly  erroneous'.  ...  A  finding  is 
'clearly  erroneous'  when  although  tliere  is  evidence 
to  support  it,  the  reviewing  court  on  the  entire  evi- 
dence is  left  witli  the  definite  and  firm  conviction 
that  a  mistake  has  been  committed." 
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In  Grace  Bros.,  Inc.  v.  Commissioner,  173  F.  2d  170, 
this  court  said  in  this  connection: 

"This  interpretation  is  not  a  new  departure.  It 
merely  stresses,  as  courts  of  appeal  (including  this 
court),  have  done  before,  that  findings  are  to  be 
given  the  effect  which  they  formerly  had  in  equity. 
(Equity  Rule  70^)  Citing  cases." 

Thus,  since  the  adoption  of  the  FRCP,  although  due 
regard  shall  be  given  to  the  opportunity  of  the  trial 
court  to  judge  of  the  credibility  of  witnesses,  neverthe- 
less the  appellate  court  may  reverse  "findings  of  fact" 
found  by  a  trial  court.  We  perceive  this  to  mean  that 
although  the  appellate  court  will  not  resolve  a  conflict 
in  the  testimony  of  witnesses  it  will  review  every  phase 
of  the  record  to  determine  if  a  mistake  has  been  made 
by  the  trier  in  the  inferences  he  has  drawn  from  the 
evidence  adduced.  There  is  no  such  conflict  for  this 
court  to  resolve.  The  Tax  Court  challenged  the  testi- 
mony "particularly  of  Morris  Schnitzer"  only  upon  the 
fallacious  reasoning  that  it  "is  INTELLIGIBLE  only 
as  showing  an  agreement  about  mere  form".  Pure 
sophistry. 

jThe  Record. 

The  credibility  of  petitioners'  witnesses  stands  un- 
challenged. No  attempt  was  made  to  establish  their 
standing  as  to  truth  and  veracity.  That  was  unneces- 
sary, but  respondent's  witnesses  VOLUNTEERED 
testimony  on  that  point.  While  respondent  was  en- 
deavoring to  induce  his  witnesses  to  testify  that  Morris 
Schnitzer    or   petitioners    had    made    statements    which 
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rebutted  testimony  that  petitioners  did  not  intend  to 
invest  more  than  $125,000.00  in  the  capital  of  Oregon 
Steel,  they  volunteered  testimony  that  petitioners  were 
highly  regarded  by  the  officers  of  The  First  National 
Bank  of  Portland  (R.  441,  489  and  496,  quoted  pp. 
12,  13,  Br.). 

Mr.  Groth's  testimony  included  the  entire  Schnitzer 
and  Wolf  families,  thereby  including  all  of  the  witnesses 
who  testified  as  to  what  amount  petitioners  intended 
to  invest  in  Oregon  Steel  stock. 

Notwithstanding  this  background  of  credibility  the 
court  stated  (R.  66) : 

"...    The  testimony    ...    is  intelligible  only 
as  showing  an  agreement  about  mere  form." 

The  court  did  not  challenge  the  "credibility"  of  the 
witnesses  but,  rather,  interpreted  their  testimony  upon 
the  basis  of  a  preconceived  notion  of  "intelligibility"  as 
related  to  "form".  It  was  saying  "I  believe  the  witnesses 
were  telling  the  truth.  However,  I  believe  they  meant 
to  say  petitioners  never  intended  to  put  into  Oregon 
Steel  any  more  'capital'  as  'capital',  but  they  did  intend 
to  put  in  more  'capital'  as  'debts'.  I  don't  believe  they 
were  lying.  They  just  didn't  understand  the  difference 
in  the  'form'."  Morris'  consistent  refusal  to  increase 
the  capital  of  Oregon  Steel  shows  he  did  understand 
the  distinction. 

Nothing  appears  in  the  record  which  in  any  particu- 
lar tends  to  impeach  the  positive  testimony  of  the 
witnesses,  and  nothing  in  the  court's  findings  tends  to 
do  so. 
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Morris  was  not  a  PETITIONER;  as  he  was  pro- 
moting Oregon  Steel,  his  brain-child,  and  was  most 
anxious  to  successfully  launch  it,  his  natural  inclination 
would  be  to  do  everything  possible  to  meet  the  require- 
ments of  RFC  and  everyone  else  to  obtain  sufficient 
funds  to  get  the  operation  under  way,  yet  he  stead- 
fastly represented  to  everyone  he  approached  that  the 
"MAXIMUM  CAPITAL"  was  to  be  $250,000.  When 
he  was  called  into  service  early  in  1943,  he  became 
aware  he  could  not  put  in  more  than  $62,500  and  that 
Alaska  Junk  WOULD  NOT  put  in  more  than  $125,000; 
he  had  agreed  to  reserve  stock  for  Rosenbaum  on  the 
basis  of  $250,000  capitalization  and  wanted  some  for  a 
corporate  manager.  Although  he  was  advised  by  vari- 
ous concerns  that  if  he  would  increase  the  company's 
capital,  loans  would  be  made,  he  consistently  refused 
to  do  so.  This  testimony  has  added  weight  because  it 
expresses  the  attitude  of  a  witness  other  than  petitioners. 
Because  it  was  his  project,  it  was  to  his  interest  to 
INDUCE  Alaska  Junk  to  subscribe  for  more  stock,  if 
that  had  been  possible.  Sam  Schnitzer  was  his  father 
and  it  would  have  been  natural  for  him  to  "go  the 
limit"  for  his  son,  but  Wolf  was  absolutely  opposed  to 
taking  more  than  $125,000  of  stock  on  behalf  of  peti- 
tioners. None  of  the  witnesses  except  Monte  L.  Wolf 
were  petitioners  in  this  proceeding  and  their  testimony 
was  not  subject  to  being  colored  by  self  interest. 

For  the  court's  convenience  the  testimony  of  wit- 
nesses on  petitioners'  intent  is  summarized: 

Morris  Schnitzer: 
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R.  83  I  subscribed  for  1,251  shares  of  Oregon  Electric 
Steel  stock  because  I  wanted  to  have  control  of 
the  corporation. 

R.  87  ...  this  plan  was  promoted  on  my  idea.  I 
started  working  on  it  in  1941,  at  which  time 
costs  were  very  much  lower  than  they  were  in 
later  years.  We  made  three  different  engineering 
reports  and  each  time  each  report  was  a  little 
higher.  We  never  intended  to  invest  so  much 
capital. 

R.  88  I  had  to  spend  two  years  in  Washington,  D.  C. 
trying  to  get  money,  but  the  amount  of  capital 
that  we  could  have  put  in  has  never  been  al- 
tered. I  don't  think  that  we  made  any  state- 
ment anywhere  that  we  ever  intended  to  put  in 
over  $187,000.00  capital  stock;  ...  we  didn't 
want  to  put  in  any  more  money  than  we  had  to. 

R.  89  Mr.  Wolf  never  wanted  to  put  in  any  more  than 
$125,000  towards  capital. 

At  the  time  the  company  was  formed  we  had 
a  man  in  New  York  by  the  name  of  Mr.  Rosen- 
baum  who  was  given  money  for  helping  us  and 
he  was  to  be  given  12^2%  of  the  company's 
stock  for  his  services.  We  had  to  keep  some 
open  for  him  and  we  wanted  to  have  Mr.  L.  G. 
Knight  come  in  with  an  interest  in  stock  and 
operate  the  company. 

R.  97  But  he  (Mr.  Rosenbaum)  was  in  Portland  in 
conjunction  (R.  98)  of  setting  up  the  capital 
stock  of  Oregon  Electric  Steel  Rolling  Mills  and 
he  recommended  a  capitalization  of  $250,000.00. 

R.  104  I  definitely  told  Commercial  Credit  Company 
that  we  were  Hmited  to  the  $250,000.00  capital 
which  had  been  authorized.  We  told  them  it 
would  be  a  maximum  capital  of  $250,000.00. 

R.  107  The  McDonald  report  contained  a  statement 
that  the  maximum  cost  of  the  mill  would  be 
around   $700,000.00   and   our   maximum  capital 
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was  to  be  $250,000.00  that  we  would  invest. 

R.  108  We  would  ask  for  $450,000  or  $500,000  loan 
from  the  RFC  and  $250,000  capital  (to  make 
up  $700,000). 

R.  109  We  told  McDonald  Engineering  Company  it 
was  our  intention  to  authorize  stock  of  only 
$250,000. 

R.  139  The  reason  I  figured  the  $250,000  for  authorized 
capital  was  because  in  our  original  estimates 
it  would  come  to  about  $700,000.00;  with  a  loan 
intended  to  be  some  $400,000.00  to  $450,000.00 
and  $250,000.00  of  our  own. 

R.  140  We  asked  Dulien  Steel  Products,  Jack  Barde  of 
Barde  Steel  Company  and  Sid  Woodbury  of 
Woodbury  Steel  Co.  to  buy  stock  with  two 
things  in  mind;  first,  to  get  some  capital  and 
to  get  them  as  steel  jobbers. 

R.  141  It  was  not  only  a  question  of  getting  more 
capital  but  to  get  more  buyers  and  consumers 
and  with  the  added  prestige  we  thought  that 
their  names  would  help  us. 

R.  407  The  original  intention  of  the  $500,000  was  a 
maximum  of  $250,000  in  capital  stock,  and  we 
agreed  in  our  pro  forma  statement  to  advance 
$150,000  in  working  capital  and  raw  materials 
to  help  operate  the  plant. 

R.  408  I  did  not  expect  Alaska  Junk  to  put  in  any  part 
of  the  additional  capital  that  went  into  Oregon 
Steel  beyond  the  amount  they  ultimately  sub- 
scribed for. 

Manuel  Schnitzer: 

R.  184  I  discussed  our  company's  financial  affairs  with 
our  accountants  quite  often,  and  depended  upon 
them  for  technical  advice;  they  advised  me  that 
($125,000.00)  (R.  182-185)  was  the  MAXI- 
MUM that  we  could  afford  to  put  into  the 
company. 
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R.  187  Mr.  Wolf  always  maintained  that  he  would  not 
put  in  any  more  than  $125,000.00  on  behalf  of 
Alaska  Junk  company  partners,  and  they  agreed 
not  to  put  in  over  $125,000.00. 

R.  250  On  cross  examination:  I  didn't  say  we  couldn't 
afford  the  loss  ($125,000.00).  We  could  not  af- 
ford to  invest  in  Oregon  Steel  Rolling  Mills 
more  than  $125,000.00. 

M.  R.  Schnitzer  (accountant  for  Alaska  Junk  Com- 
pany) : 

R.  311  We  were  agreed  that  the  Alaska  Junk  could  af- 
ford some  $62,500.00  and  later  again  the  ques- 
tion came  up  as  to  whether  we  could  afford 
$125,000.00  rather  than  $62,500.00,  and  I  sug- 
gested that  if  they  went  beyond  $125,000.00  and 
tied  it  up  in  non  liquid  form  that  they  might 
jeopardize  the  credit  of  Alaska  Junk  and  thereby 
their  own  safety. 

R.  312  They  owed  the  bank  between  $200,000.00  and 
$225,000.00  and  private  individuals  between 
$35,000.00  and  $40,000.00  and  liquid  accounts 
receivable  of  approximately  $170,000.00  or 
$180,000.00. 

R.  319  I  heard  Mr.  Wolf  remark  about  the  investment 
that  Alaska  Junk  would  make  in  Oregon  Steel. 
Under  the  original  plan  he  told  me  that  the 
commitments  of  Alaska  Junk  were  $62,500.00, 
and  although  he  was  not  too  happy  about  it 
(R.  320)  he  said  he  would  go  on  behalf  of 
Alaska  Junk  to  $125,000.00,  but  that  was  all- 
Monte  L.  Wolf; 

R.  372  My  father  and  mother  had  agreed  with  Mr. 
Schnitzer  and  the  Schnitzer  family  that,  as  far 
as  the  Alaska  Junk  Company  was  concerned, 
all  they  wished  and  saw  clear  to  invest  in  the 
Steel  Mill  was  $62,500.00.    My  father  said  he 
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did  not  want  to  put  any  more  in  stock,  but  after 
discussing  the  matter  mother  and  father  agreed 
to  take  part  of  the  shares  of  Morris  Schnitzer 
on  behalf  of  Alaska  Junk. 

R.  374  It  was  never  intended  to  put  in  any  more  on 
the  part  of  Alaska  Junk  Company  than  their 
final  investment  in  the  capital  stock  of  the  Ore- 
gon Steel. 

Leon  D.  Margosian: 

R.  452  .  .  .  These  vouchers  or  invoices  from  Alaska 
Junk  Company  came  to  Oregon  Steel  in  the 
same  manner  as  all  other  vendors'  invoices;  we 
processed  them  in  exactly  the  same  way;  we 
presented  them  to  the  Reconstruction  Finance 
Corporation  for  payment  along  with  other  regu- 
lar invoices;  some  of  them  were  approved  and 
paid.  Those  that  were  not  approved  and  paid, 
we  showed  in  accounts  payable. 

R.  453         Q.  What  is  the  basis  for  the  statement? 

A.  I  was  instructed  by  the  owners  of  the 
firm  and  by  Mr.  Riley,  their  deceased  account- 
ant, that  after  my  entry  for  the  stock  issued  and 
the  debentures  had  been  placed  on  the  books, 
all  other  amounts  would  be  current  and  would 
be  paid  either  out  of  the  RFC  funds  or  operat- 
ing profits. 

The  foregoing  testimony  was  not  weakened  on 
cross,  and  there  is  not  a  scintilla  of  contradictory  testi- 
mony; nor  do  the  documents  adverted  to  by  the  court, 
when  analyzed  in  their  true  light,  rebut  this  testimony; 
nor  is  the  testimony  of  petitioners'  witnesses  "inherently 
improbable".  It  is,  therefore,  plain  that  a  mistake  was 
committed  by  the  trier. 

On  this  point  Judge  Simon  stated  in  Lawton  v. 
Commissioner,  164  F.  2d  385-388  (CCA.  6th,   1947): 
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**We  are  aware,  of  course,  that  the  Tax  Court 
is  not  required,  at  all  events,  to  believe  the  testi- 
money  of  witnesses,  or  even  to  accept  at  face  value 
documents  offered  in  evidence,  but  it  appears  to  be 
well  settled  that  the  fact  finder  may  not  arbitrarily 
disregard  undisputed  and  uncontradicted  testimony 
of  unimpeached  persons  where  he  has  already 
found  facts  which  lend  a  flavor  of  truthfulness  to 
their  assertions.  Hughes  v.  Commissioner,  153  F. 
2d  712  (5th  CCA);  Bardach  v.  Commissioner,  90 
F.  2d  323,  326  (6th  CCA) ;  Volz  v.  Treadway  and 
Marlatt,  59  F.  2d  643   (6th  CCA). 

This  court's  position  is  stated  in  Grace  Bros.,  Inc.  v. 
Commissioner,  supra,  in  the  following  language: 

"It  is  axiomatic  that  uncontradicted  testimony 
must  be  followed.  (Chesapeake  and  Ohio  Ry.  v. 
Martin,  1931,  283  U.S.  209,  216-217;  San  Francisco 
Association  ior  the  Blind  v.  Industrial  Aid,  8  Cir., 
1946,  152  Fed.  (2d)  532,  536;  Foran  v.  Commis- 
sioner, 5  Cir.,  1948,  165  Fed.  (2d)  705.)  The  only 
exception  to  the  rule  occurs  when  we  are  dealing 
with  testimony  by  witnesses  who  stand  impeached 
and  whose  testimony  is  contradicted  by  the  testi- 
mony of  others  or  by  physical  or  other  facts  actually 
proved  or  in  the  case  of  testimony  which  is  inher- 
ently improbable." 


CONCLUSION 

The  only  reasonable  conclusion  upon  the  record  is 
that  the  controverted  advances  were  intended  to  be,  and 
were,  debts  and  that  the  loss  therefrom  was  fully  de- 
ductible in  the  year  1943. 

The  court  was  not  at  liberty  to  disregard  the  clear, 
positive,  unequivocal  and  unimpeached  testimony  that 
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the  petitioners  did  not  intend  the  advances  to  be  capital 
investment,  but  that  they  intended  them  to  create  debts. 

The  Tax  Court's  conclusion,  therefore,  is  not  justi- 
fied. The  testimony  was  straight  forward,  none  of  the 
witnesses  were  petitioners.  There  has  been  no  claim  of 
sham  or  tax  avoidance.  No  witnesses  called  by  re- 
spondent controverted  the  testimony,  it  is  not  "inher- 
ently improbable",  and  petitioners'  course  of  conduct 
was  consistent  with  the  testimony. 

It  follows  that  the  decision  of  the  Tax  Court  was 
plainly  erroneous,  should  be  reversed  and  judgment 
entered  for  petitioners  allowing  the  deduction  as  a  bad 
debt  in  1943. 

Respectfully  submitted, 

RoBT.  T.  Jacob  and 
Jacob  &  Brown, 


Attorneys  for  Petitioners. 


Garthe  Brown, 
Of  Counsel. 
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APPENDIX 

Internal  Revenue  Code: 

"Sec.  23.    DEDUCTION  FROM  GROSS  INSOME. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 


(k)  Bad  Debts. 

(1)  General  Rule.  Debts  which  become  worth- 
less within  the  taxable  year;  or  (in  the  discretion 
of  the  Commissioner)  a  reasonable  addition  to  a 
reserve  for  bad  debts;  and  when  satisfied  that  a 
debt  is  recoverable  only  in  part,  the  Commissioner 
may  allow  such  debt,  in  an  amount  not  in  excess 
of  the  part  charged  off  within  the  taxable  year, 
as  a  deduction.  This  paragraph  shall  not  apply 
in  the  case  of  a  taxpayer,  other  than  a  bank,  as 
defined  in  section  104,  with  respect  to  a  debt 
evidenced  by  a  security  as  defined  in  paragraph 
(3)  of  this  subsection.  This  paragraph  shall  not 
apply  in  the  case  of  a  taxpayer,  other  than  a 
corporation,  with  respect  to  a  non-business  debt, 
as  defined  in  paragraph  (4)  of  this  subsection. 

(4)  Non-Business  Debts.  In  the  case  of  a 
taxpayer,  other  than  a  corporation,  if  a  non- 
business debt  becomes  worthless  within  the  tax- 
able year,  the  loss  resulting  therefrom  shall  be 
considered  a  loss  from  the  sale  or  exchanges  dur- 
ing the  taxable  year,  of  a  capital  asset  held  for 
not  more  than  6  months.  The  term  "non-busi- 
ness debt"  means  a  debt  other  than  a  debt  evi- 
denced by  a  security  as  defined  in  paragraph  (3) 
and  other  than  a  debt  the  loss  from  the  worth- 
lessness  of  which  is  incurred  in  the  taxpayer's 
trade  or  business." 
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Treasury  Regulation  111: 

"Sec.  29.23  (k)-6  Non-Business  Bad  Debts.— In  the 
case  of  a  taxpayer,  other  than  a  corporation,  if 
a  non-business  bad  debt  becomes  entirely  worth- 
less within  a  taxable  year  beginning  after  De- 
cember 31,  1942,  the  loss  resulting  therefrom 
shall  be  treated  as  a  loss  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  not  more  than 
six  months.  Such  a  loss  is  subject  to  the  limita- 
tions provided  in  section  117  with  respect  to 
gains  and  losses  from  the  sale  and  exchange  of 
capital  assets.  A  loss  with  respect  to  such  a  debt 
will  be  treated  as  sustained  only  if  and  when  the 
debt  has  become  totally  worthless,  and  no  de- 
duction shall  be  allowed  for  a  non-business  debt 
which  is  recoverable  in  part  during  the  taxable 
year.  Nor  are  the  provisions  of  this  subdivision 
applicable  in  the  case  of  a  loss  resulting  from  a 
security  as  defined  in  section  23  (k)  (3).  A  non- 
business debt  is  a  debt,  other  than  a  debt  the 
loss  from  the  worthlessness  of  which  is  incurred 
in  the  taxpayer's  trade  or  business  and  other  than 
a  debt  evidenced  by  a  security  as  that  term  is 
defined  in  section  23  (k)  (3).  The  question 
whether  a  debt  is  one  the  loss  from  the  worth- 
lessness of  which  is  incurred  in  the  taxpayer's 
trade  or  business  is  a  question  of  fact  in  each 
particular  case.  The  determination  of  this  ques- 
tion is  substantially  the  same  as  that  which  is 
made  for  the  purpose  of  ascertaining  whether  a 
loss  from  the  type  of  transaction  covered  by  sec- 
tion 23  (e)  is  'incurred  in  trade  or  business'  un- 
der paragraph  (1)  of  that  section. 

The  character  of  the  debt  for  this  purpose  is 
not  controlled  by  the  circumstances  attending  its 
creation  or  its  subsequent  acquisition  by  the  tax- 
payer or  by  the  use  to  which  the  borrowed  funds 
are  put  by  the  recipient,  but  is  to  be  determined 
rather  by  the  relation  which  the  loss  resulting 
from  the  debt's  becoming  worthless  bears  to  the 
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trade  or  business  of  the  taxpayer.  If  that  rela- 
tion is  a  proximate  one  in  the  conduct  of  the 
trade  or  business  in  which  the  taxpayer  is  en- 
gaged at  the  time  the  debt  becomes  worthless, 
the  debt  is  not  a  non-business  debt  for  the  pur- 
poses of  this  section. 

To  illustrate:  A,  an  individual  engaged  in  the 
grocery  business  and  who  makes  his  income  tax 
returns  on  the  calendar  year  basis,  extends  credit 
on  an  open  account  to  B  in  1941. 

(1)  In  1942  A  sells  the  business  but  re- 
tains the  claim  against  B.  The  claim  becomes 
worthless  in  A's  hands  in  1943.  A's  loss  is 
controlled  by  the  non-business  debt  provi- 
sions. While  the  original  consideration  was 
advanced  by  A  in  his  trade  or  business,  the 
loss  was  not  sustained  as  a  proximate  inci- 
dent to  the  conduct  of  any  trade  or  business 
in  which  he  was  engaged  at  the  time  the 
claim  became  worthless. 

(2)  In  1942  A  sells  the  business  to  C  but 
sells  the  claim  against  B  to  the  taxpayer,  D. 
The  claim  becomes  worthless  in  D's  hands 
in  1943,  at  a  time  when  D  is  not  engaged  in 
a  trade  or  business  incident  to  the  conduct 
of  which  a  loss  from  the  worthlessness  of 
such  a  claim  would  be  a  proximate  result. 
D's  loss  is  controlled  by  the  non-business 
debt  provisions,  even  though  the  original 
consideration  was  advanced  by  A  in  his 
trade  or  business. 

(3)  In  1942  A  dies,  leaving  the  business, 
including  the  accounts  receivable,  to  his  son, 
C,  the  taxpayer.  The  claim  against  B  be- 
comes worthless  in  C's  hands.  C's  loss  is 
not  controlled  by  the  non-business  debt  pro- 
visions. While  C  did  not  advance  any  con- 
sideration for  the  claim  or  acquire  it  in 
carrying  on  his  trade  or  business,  the  loss 
was  sustained  as  a  proximate  incident  to  the 
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conduct  of  the  trade  or  business  in  which  he 
was  engaged  at  the  time  the  debt  became 
worthless. 

(4)  In  1942  A  dies,  leaving  the  business 
to  his  son,  C,  but  the  claim  against  B  to  his 
son,  D,  the  taxpayer.  The  claim  against  B 
becomes  worthless  in  D's  hands  in  1943,  at 
a  time  when  D  is  not  engaged  in  a  trade  or 
business  incident  to  the  conduct  of  which  a 
loss  from  the  worthlessness  of  such  a  claim 
would  be  a  proximate  result.  D's  loss  is  con- 
trolled by  the  non-business  debt  provisions, 
even  though  the  original  consideration  was 
advanced  by  A  in  his  trade  or  business. 

(5)  In  1942  A  dies  and  while  his  execu- 
tor, C,  is  carrying  on  the  business,  the  claim 
against  B  becomes  worthless.  The  loss  sus- 
tained by  A's  estate  is  not  controlled  by  the 
non-business  debt  provisions.  While  C  did 
not  advance  any  consideration  for  the  claim 
on  behalf  of  the  estate  or  acquire  it  in  carry- 
ing on  a  trade  or  business  in  which  the 
estate  was  engaged,  the  loss  was  sustained  as 
a  proximate  incident  to  the  conduct  of  the 
trade  or  business  in  which  the  estate  was 
engaged  at  the  time  the  debt  became  worth- 
less. 

(6)  In  1942,  A,  in  liquidating  the  busi- 
ness, attempts  to  collect  B's  claim  but  finds 
that  it  has  become  worthless.  A's  loss  is  not 
controlled  by  the  non-business  debt  pro- 
visions, since  a  loss  incurred  in  liquidating 
a  trade  or  business  is  a  proximate  incident 
to  the  conduct  thereof. 

The  provisions  of  this  section  with  respect  to 
non-business  debts  are  applicable  only  to  taxable 
years  beginning  after  December  31,  1942." 
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02V  PETITIONS  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  below 

The  only  previous  opinion  (R.  28-70)^  is  the  opinion 
of  the  Tax  Court,  en  banc,  which  is  reported  in  13 
T.  C.  43. 


^  Record  references  are  to  the  record  in  No.  12,471,  Sam  Schnitzer, 
V,  Commissioner,  unless  otherwise  noted. 

(1) 


JURISDICTION 

The  above  entitled  six  cases,  consolidated  for  trial  in 
the  Tax  Court  (R.  548),  were  by  order  of  this  Court 
consolidated  for  the  purposes  of  printing  the  record 
on  appeal,  briefing,  hearing,  argument,  and  decision 
(R.  547-549).  The  petitions  for  review  in  each  case 
involve  federal  income  and  victory  taxes  for  the  year 
1943.^ 

The  Commissioner  of  Internal  Eevenue  mailed  to 
each  of  the  taxpayers  a  notice  of  deficiency  in  income 
and  victory  tax  in  the  respective  amounts  below  stated 
for  the  calendar  year  ending  December  31,  1943,  on  the 
dates  below  stated,  as  follows : 

Docket  Amount  of            Record 

No.                       Taxpayer  Date  Deficiency         References 

12.471  Sam  Schnitzer 3/3/47  $151,044.45  R.  2-3,  16-20 

12.472  Estate  of  Harry  J.  Wolf. .  .  3/3/47  151 ,049.05  R.  2-3,  17-21 

12.473  Monte  L.  Wolf 3/4/47  42,273.99  R.  3,  16-19 

12 ,  474  Blossom  M.  Goldstein 3/4/47  42 ,  273 .  99  R.  3,  16-19 

12.475  Charlotte  C.  Cohon 3/4/47  42,273.99     R.  2-3,  16-19 

12.476  Estate  of  Jennie  Wolf 3/3/47  42,273.99     R.  3,  17-20 

As  appears  from  these  notices  of  deficiencies,  the  defi- 
ciencies determined  against  taxpayers  Monte  L.  Wolf, 
Goldstein  and  Cohen,  respectively,  were  based  upon 
their  liability  as  transferees  of  the  Estate  of  Jennie 
Wolf,  Deceased. 

Within  ninety  days  thereafter  and  on  the  date  below . 
stated,  each  of  the  above  entitled  taxpayers  filed  a  peti-  i 
tion  with  the  Tax  Court  for  redetermination  of  the 


2  No.  12,471,  Schnitzer  v.  Commissioner,  R.  72-76;  No.  12,472, 
Estate  of  Harry  J.  Wolf,  Deceased  v.  Commissioner,  R.  31-36;, 
No.  12,473,  Monte  L.  Wolf  v.  Commissioner,  R.  36-40;  No.  12,474, 
Goldstein  v.  Commissioner,  R.  37-42;  No.  12,475,  Cohon  v.  Commis- 
sioner, R.  37-41;  No.  12,476,  Estate  of  Jennie  Wolf,  Deceased  v. 
Commissioner,  R.  31-36. 


deficiency  under  the  provisions  of  Section  272  of  the 
1  Internal  Revenue  Code : 


Docket 
No.  Taxpayer 

12.471  Sam  Schnitzer 

12.472  Estate  of  Harry  J.  Wolf. 

12.473  Monte  L.  Wolf 

12.474  Blossom  M.  Goldstein. . . 

12.475  Charlotte  C.  Cohon 

12.476  Estate  of  Jennie  Wolf ..  . 


Record 

Date 

references 

5/26/47 

R.  2-15,  20 

5/26/47 

R.  2-17,  21 

5/29/47 

R.  2-15,  19 

5/29/47 

R.  2-15,  19 

5/29/47 

R.  2-15,  19 

6/  2/47 

R.  2-16,  20 

The  final  order  and  decision  of  the  Tax  Court  was 
entered  in  each  case  on  November  9,  1949,  determining 
that  there  is  a  deficiency  on  the  part  of  each  of  the  tax- 
payers below  listed  in  income  and  victory  tax  for  the 
calendar  year  1943  in  the  amounts  respectively  below 
stated : 

Amount  of 

Docket  deficiency  Record 

No.  Taxpayer  determination  references 

12.471  Sam  Schnitzer $43,287.42  R.  71 

12.472  Estate  of  Harry  J.  Wolf 43,282.00  R.  30 

12.473  Monte  L.  Wolf 42.273.99  R.  35 

12.474  Blossom  M.  Goldstein 42,273.99  R.  36 

12.475  Charlotte  C.  Cohon 42,273.99  R.  36 

12.476  Estate  of  Jennie  Wolf 42,273.99  R.  30 

The  tax  liability  here  involved  in  the  aggregate  for  all 
six  cases  is  $128,843.41,  since  the  maximum  total  tax 
liability  in  the  last  four  cases  together  is  limited  to 
$42,273.99,  taxpayers  Monte  L.  Wolf,  Goldstein  and 
Cohon,  as  set  forth  infra,  being  liable  only  as  trans- 
ferees of  the  Estate  of  Jennie  Wolf. 

The  case  is  brought  to  this  Court  by  petitions  for 
review  filed  by  each  taxpayer,  respectively,  on  Janu- 
ary 4,  1950: 

Docket  No.  Taxpayer  Record  references 

12.471  Sam  Schnitzer R.  72-77 

12.472  Estate  of  Harry  J.  Wolf R.  31-36 

12.473  Monte  L.  Wolf R.  36-41 

12.474  Blossom  M.  Goldstein R.  37-42 

12.475  Charlotte  C.  Cohon R.  37-42 

12.476  Estate  of  Jennie  Wolf R.  31-37 

within  three  months  after  the  Tax  Court's  decision  w^as 
rendered,  pursuant  to  the  provisions  of  Section  1141(a) 


of  the  Internal  Revenue  Code,  as  amended  by  Section 
36  of  the  Act  of  June  25,  1948,  and  Section  1142  of  the 
Internal  Revenue  Code. 

QUESTIONS  PRESENTED 

1.  Whether  or  not  the  Tax  Court  was  clearly  erro- 
neous in  concluding  that  advances  in  the  amount  of 
$202,350  which  taxpayers  (or  their  transferor)  made 
to  a  corporation,  of  which  they  were  stockholders,  con- 
stituted capital  contributions  and  not  loans  and,  hence, 
not  deductible,  as  bad  debts  within  the  meaning  of 
Section  23 (k)  (1)  of  the  Internal  Revenue  Code. 

2.  In  any  event,  whether  or  not  the  loss  was  incurred 
in  taxpayers'  trade  or  business  within  the  meaning  of 
Section  23  (k)  (4)  of  the  Internal  Revenue  Code,  and, 
hence,  deductible  only  at  the  limited  capital  loss  rates. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  statute  and  Regulations  involved  will  be  found 
in  the  Appendix,  infra. 

STATEMENT 

The  decision  below  was  reviewed  by  the  entire  Tax 
Court.  (R.  70.)  Based  on  the  testimony  of  eleven 
witnesses,  taken  before  Judge  Luther  A.  Johnson  (R. 
78-524)  in  three  days  of  hearing  and  on  documentary 
evidence,  the  Tax  Court  made  the  following  fact 
findings : 

Taxpayer,  Sam  Sclmitzer,  and  Harry  J.  Wolf, 
deceased,  residents  of  Portland,  Oregon,  in  1942  and 
1943  prepared  their  income  tax  returns  for  those  years 
on  the  cash  basis  and  filed  them  with  the  Collector  of 
Internal  Revenue  for  the  District  of  Oregon.  Harry  J. 
Wolf  died  on  February  6,  1948,  and  his  son,  Monte  L. 
Wolf,  is  the  personal  representative  of  the  Estate  of 
Harry  J.  Wolf,  taxpayer  in  Docket  No.  12,472.    Monte 


L.  Wolf  is  also  administrator  de  bonis  non  with  the 
I  will  annexed  of  the  Estate  of  Jennie  Wolf,  deceased, 
'taxjjayer  in  Docket  No.  12,476.    Jennie  Wolf,  wife  of 
Harry  J.  Wolf,  died  on  April  8, 1945,  a  resident  of  Port- 
land,  and   the   owner   of   property   in  excess   of  the 
j  deticiencies  in  tax  asserted  against  her.    She  filed  her 
I  income  tax  returns,  prepared  on  the  cash  basis,  for 
11942  and  1943  with  the  Collector  of  Internal  Revenue 
I  for  the  District  of  Oregon.    Monte  L.  Wolf,  Blossom  M. 
i  Goldstein,  and  Charlotte  C.  Cohon,  taxpayers  in  Docket 
:Nos.  12,473,  12,474,  and  12,475,  also  residents  of  Port- 
land, are  children  of  Harry  J.  and  Jennie  Wolf,  and 
received,  as  distributees  of  the  residue  of  Jennie  Wolf's 
estate,   assets  of  a   fair  market  value  of  $22,923.09, 
$23,855.57,  and  $24,112.08,  respectively.    The  distribu- 
ition  of  these  assets  left  the  estate  without  means  to  pay 
i taxes,  and,  as  they  stipulated  (R.  528-529),  these  tax- 
payers became  thereby  liable  as  transferees  for  any 
deficiency  in  tax  of  the  transferor  estate  to  the  extent 
of  the  value  of  property  received  by  each.    (R.  32-33.) 
During  the  years  1942  and  1943  Sam  Schnitzer  and 
Harry  J.  Wolf  were  active  in  the  operation  of  the 
Alaska    Junk    Company    (hereinafter    called   Alaska 
Junk),  a  partnership  engaged  in  the  business  of  buy- 
ing, selling,  and  generally  dealing  in  junk,  pipe,  tools, 
machinery,  hardware,  scrap,  and  other  metal  products 
at  Portland.     The  liooks  of  Alaska  Junk  were  kept 
on  an  accrual  basis,  and  partnership  returns,  prepared 
on  that  basis,  were  filed  for  that  firm  in  1942  and  1943 
with  the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon.     On  these  returns  Sam  Schnitzer  and  his 
wife,  Rose  Schnitzer,  and  Harry  J.  Wolf,  and  his  wife, 
Jennie  Wolf,  were  listed  as  i:>artners,  and  a  share  of 
profits   was   reported  as   distributable  to  each.      (R. 
33-34.) 

As  Alaska  Junk  expanded  its  activities  and  grew  in 
financial    strength,    it    occasionally    made    loans    or 
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advances  to  customers  in  the  expectation  of  maintain- 
ing or  increasing  its  trade.  These  advances  were  made 
sometimes  when  the  customer  was  indebted  to  it  for 
goods  and  were  charged  to  his  open  account.  The 
books  indicate  such  advances  aggregating  $1,600  to 
M.  Turn ;  $4,479.63  to  Munce  &  Pedrante ;  $1,510  to 
R.  Pedrante;  $2,750  to  Emil  Nyberg;  $4,500  to  the 
Marshfield  Bargain  House ;  $8,000  to  the  Medf ord  Bar- 
gain House,  and  $1,971.08  to  various  others.  All  of 
these  customers  bought  'scrap  and  sold  it  to  Alaska 
Junk  or  hauled  scrap  for  Alaska  Junk,  and  most  of 
the  advances  were  repaid  by  cash  or  by  credit  for  scrap 
supplied.     Some  were  not  repaid.     (R.  38-39.) 

Alaska  Junk  also  made  very  large  advances  to  enter- 
prises in  which  members  of  the  Wolf  and  Schnitzer 
families  were  interested.  Schnitzer 's  son,  Morris,  indi- 
vidually operated  a  scrap  business  under  the  assumed 
name  of  Schnitzer  Steel  Products  Comx^any.  Between 
July  1936  and  March  1948  Alaska  Junk  made  to  him 
cash  advances  aggregating  $119,020.99,  of  which 
$17,517.37  was  repaid  in  cash  and  the  rest  in  scrap.  In 
1939  Wolf,  Schnitzer,  and  their  wives  organized  the 
Central  Supply  Company  as  a  wholesale  dealer  in 
plumbing  and  electric  goods.  The  organizers,  in  pay- 
ment for  its  capital  stock,  placed  $50,000  to  its  credit  in 
an  account  with  Alaska  Junk,  and  Alaska  Junk  there- 
after made  to  it  aggregate  cash  advances  of  $15,500, 
and  also  sold  it  goods.  Charges  to  the  account  have 
been  paid.  In  1939  Wolf,  Schnitzer,  and  their  wives  and 
Morris  Schnitzer  incorporated  Industrial  Air  Products 
Company  for  the  manufacture  of  oxygen  and  acety- 
lene. Alaska  Junk  was  charged  with  the  amount  of  the 
stock  subscription.  Thereafter  it  made  cash  advances 
aggregating  $94,427.03,  and  it  sold  merchandise  to  the 
company.  Repayment  was  made.  In  1940  Wolf, 
Schnitzer,  and  their  wves  and  one  Shea  organized  the 
Plumbing  &  Heating  Sales  Company.     Alaska  Junk 


advanced  the  money  for  its  capital  and  made  sales  to  it 

land  purchases  from  it.     In  .1941  Alaska  Junk  and 

'Dulien  Steel  Products  Company  formed  the  Carlton 

Coast  Railroad  Liquidators  as  a  joint  venture  to  acquire 

'  and  dismantle  a  logging  camp  and  railroad  and  to  sell 

the  salvaged  materials.    Alaska  Junk  advanced  $27,525 

for  the  venture  and  acquired  a  50%  participation,  and 

it  has  received  $134,649.94  from  it.     The  partnership 

'kept  open  accounts  with  all  the  persons  and  firms  to 

I  whom  the  above  mentioned  advances  were  made,  charg- 

i  ing  to  such  accounts  all  cash  advanced  and  merchandise 

i  furnished,  and  crediting  them  with  payments  in  cash 

'  or  in  goods  bought  by  it.    (R.  39-40.) 

On  June  4,  1941,  Morris  Schnitzer,  son  of  Sam 
Schnitzer,  organized  the  Oregon  Electric  Steel  Rolling 
Mills  (hereinafter  usually  called  Oregon  Steel)  as  an 
Oregon  corporation  with  an  authorized  capital  of 
$250,000,  represented  by  2,500  shares  of  stock  of  a  par 
value  of  $100  each.  Of  the  authorized  shares,  subscrip- 
tion was  made  for  1,878  shares  as  follows  (R.  40)  : 

Shares  Par  value 

Morris  Schnitzer 1 ,250  $125, 100 

Sam  Schnitzer 3121^  31 ,250 

Harry  J.  Wolf 3123^  31 ,250 

Bernard  Levin 1  100 

Louis  Schnitzer 1  100 

On  June  12, 1941, 1  share  was  issued  to  each  of  the  5  sub- 
scribers ;  on  August  4, 1  share  was  issued  to  L.  N.  Rosen- 
baum;  and  on  February  10,  1942,  1,251  shares  were 
issued  to  Morris  Schnitzer,  3121/2  to  Sam  Schnitzer,  and 
3121/2  to  Harry  J.  Wolf.  On  February  10,  1942,  Sam 
Schnitzer  and  Wolf  surrendered  their  3121/2  share  cer- 
tificates and  4  new  certificates  for  1561/4  shares  each 
were  issued  to  each  of  them  and  their  wives.  There 
were  also  changes  in  the  holders  of  one  share.  (R.  41.) 
Oregon  Steel  was  organized  to  erect  and  operate  a 
rolling  mill  for  the  manufacture  of  steel  products.  Its 
stockholders  planned  to  melt  down  and  use  scrap  metal, 
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wliicli  in  19J:1  was  being  sold  in  Portland  at  $1.50  to 
$2  a  ton  less  than  in  Seattle,  and  on  tlie  basis  of  engi- 
neers' production  estimates  they  expected  the  earnings 
eventually  to  reach  $50,000  or  more  a  month.  Morris 
Schnitzer,  with  whom  the  idea  originated,  was  made 
j)resident  and  general  manager.  He  had  been  engaged 
for  some  years  in  the  purchase  and  sale  of  new  and  used 
iron,  steel,  tools,  and  machinery  in  Portland  under  the 
trade  name  of  Schnitzer  Steel  Products  Company,  had 
had  considerable  experience 'in  salvage  enterprises  in 
various  parts  of  the  country,  and  had  studied  engineer- 
ing and  business  administration  at  the  University  of 
Washington.  He  was  active  in  seeking  capital  for 
Oregon  Steel,  in  getting  engineering  advice  and  trade 
information,  and  in  procuring  materials  and  the  neces- 
sary priorities.  He  consulted  various  steel  men  and 
jobbers,  arranging  outlets  for  prospective  products,  and 
made  numerous  business  trips  to  New  York  and  Wash- 
ington. He  experienced  great  difficulties  in  getting  the 
enterprise  started,  and  actual  construction  of  the  mill 
did  not  begin  until  November  1942.  Sam  Schnitzer,  the 
vice  i^resident,  and  Harry  J.  Wolf,  the  secretary,  also 
rendered  services.  The  corporation's  board  of  directors 
was  composed  of  Morris,  Sam  and  Rose  Schnitzer,  and 
Harry  J.  and  Jennie  Wolf.  None  of  them  had  had  any 
experience  in  steel  production.     (R.  41-42.) 

From  October  1941  Alaska  Junk  made  numerous 
advances  of  cash  to  Oregon  Steel,  supplied  it  with  goods 
of  various  kinds  at  cost,  and  paid  bills  for  it.  The 
amounts  of  cash  advanced,  the  bills  paid,  and  the  value 
of  the  goods  furnished  were  charged  to  its  open  account 
with  Alaska  Junk.  As  Alaska  Junk  had  less  than 
$10,000  cash  normally  on  hand,  it  often  secured  bank 
loans  to  provide  cash  advances.  Morris  Schnitzer  like- 
wise advanced  cash,  paid  bills,  and  supplied  goods,  and 
these  amounts,  together  with  the  expenses  of  his  busi- 
ness trips,  were  charged  to  the  corporation's  account 


with  Schnitzer  Steel  Products  Company.  Nearly  all 
of  the  advances  were  for  plant  and  equi^jment,  but  after 
operations  began  $9,460  in  scrap  was  furnished  by 
Alaska  Junk.  All  of  the  foregoing  charges  were 
reflected  by  corresponding  credits  to  the  accounts  of 
Alaska  Junk  and  Schnitzer  Steel  Products  Company 
on  the  corporation's  books.  On  November  30,  3942,  the 
corporation's  account  with  Alaska  Junk  showed  a  debit 
balance  of  $299,069.70  and  its  account  with  Schnitzer 
Steel  Products  Company,  a  debit  balance  of  $138,984.11. 
On  an  office  memorandum  Sam  Schnitzer  referred  to 
these  advances  as  ' '  contributed  capital. "    ( R.  42-43. ) 

During  1941  Morris  Schnitzer  made  numerous 
attempts  to  procure  outside  capital.  In  June  he  be- 
sought New  York  investment  banking  houses  to  make 
ja  public  offering  of  Oregon  Steel's  stock,  but  they 
!  declined  on  the  grounds  that  no  proper  engineering 
reports  had  been  submitted  and  the  organizers  lacked 
adequate  experience.  The  Commercial  Credit  Corpo- 
ration refused  to  make  a  loan  because  they  deemed  the 
$250,000  authorized  capital  too  small.  For  the  same 
reasons  the  Bank  of  America  refused  a  loan  in  Novem- 
ber 1941.  The  Bank  of  Portland  refused  a  loan  in 
April  1942,  despite  oral  assurances  by  the  corporation's 
officers  that  $1,000,000  would  be  invested  in  the  plant 
and  more  would  be  available  for  working  capital.  In 
October  1941  the  corporation  tiled  application  with  the 
Reconstruction  Finance  Corporation  for  a  loan  of 
$600,000  and  employed  the  engineering  firm  of  Mac- 
Donald  Bros.,  Inc.,  to  make  a  survey  and  report  on  the 
necessary  investment  and  probable  operating  costs. 
On  this  application  Morris  Schnitzer,  signing  as  presi- 
dent, stated  that  the  corporation  proposed  to  expend 
$550,000  of  the  proceeds  on  buildings  and  equipment 
and  $50,000  on  raw  materials,  brick,  manganese,  scrap, 
etc.  He  estimated  that  the  plant  would  cost  $890,000, 
and  stated  that  capital  was  then  $187,700,  but  added: 
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''We  expect  to  increase  the  capital  of  this  corporation 
shortly.  Additional  stock  will  be  taken  by  S.  Schnitzer 
and  J.  Wolf  to  equal  that  of  M.  Schnitzer."  On  the 
MacDonald  report,  filed  with  the  RFC  on  November  10, 
1941,  cost  of  the  mill  and  equipment  was  put  at  $987,035, 
exclusive  of  engineering,  legal,  traveling,  and  organiza- 
tion expenses.  Organization  expenses  were  given  as 
$65,000.     (R.  43-44.) 

The  RFC  was  not  satisfied  with  the  MacDonald 
report,  and  a  second  was  submitted  from  another  engi- 
neer, who  estimated  that  the  mill  would  cost  $1,050,000. 
On  April  2,  1942,  the  executive  committee  of  the  RFC 
approved  the  loan,  subject  to  listed  conditions.  After 
several  changes  had  been  made  in  the  conditions,  Sam 
Schnitzer  and  Wolf,  as  partners  of  Alaska  Junk,  wrote 
RFC  on  December  1,  1942,  that  cost  of  the  mill  might 
exceed  $1,200,000  and  that  Alaska  Junk  would  furnish 
any  necessary  money  in  excess  thereof  to  comj^lete  the 
project  if  RFC  would  lend  an  additional  $100,000.  On 
December  4,  1942,  RFC  approved  a  loan  of  $700,000, 
having  received  assurance  that  there  had  been  no  change 
in  the  borrower's  financial  condition  and  business  pros- 
pects. Oregon  Steel  gave  to  the  Federal  Reserve  Bank 
of  San  Francisco  its  4  per  cent  promissory  note  for  that 
amount,  dated  December  15,  1942,  payable  within  5 
years  by  monthly  installments  of  $6,500  from  May  1, 
1943,  and  by  an  additional  annual  payment  sufficient 
to  make  all  payments  equal  to  50  per  cent  of  the  corpora- 
tion's net  earnings  for  the  preceding  year.  The  note 
was  secured  by  a  duly  recorded  mortgage  on  the  corpo- 
ration's real  estate  and  the  plant  to  be  constructed  and 
equipped  and  on  its  personal  property  with  the  excep- 
tion of  cash,  receivables,  raw  materials,  and  inventories. 
Effective  supervisory  powers  were  given  to  RFC  to 
enforce  current  compliance  with  the  terms.    (R.  44-45.) 

By    separate    agreement    Morris,    Sam    and    Rose 
Schnitzer,  and  Harry  J.  and  Jennie  Wolf  individually 
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guaranteed  repayment  of  the  note  and  bound  themselves 

!  to  supply  "additional  working  capital"  in  amounts 

^  deemed  satisfactory  by  RFC  as  long  as  any  part  of  the 

i  loan  should  remain  uni)aid.     The  corporation  bound 

I  itself  to  limit  officers'  annual  salaries  for  such  period  to 

i  a  total  of  $25,000,  and  to  i)ay  in  cash  no  more  than 

$15,000.    In  an  instrument  of  December  29,  1941,  the 

corporation,  Morris  Schnitzer,  and  Alaska  Junk  recited 

that  Morris  Schnitzer  and  Alaska  Junk  had  already 

contributed  $138,984.11  and  $299,069.70,  respectively, 

in  the  form  of  cash  or  property  to  the  corporation ;  that 

(R.  45) : 

*  *  *  Such  contributions  by  stockholders  have, 
as  stated,  been  as  a  capital  investment,  and  in  no 
wise  as  outstanding  accounts  payable  by  Borrower, 
except  to  the  extent  that  Borrower's  debenture 
notes  may  be  issued  for  a  part  of  such  contributions 
or  capital  investment. 

The  stockholders  further  agreed  that  they  would 
receive  in  payment  of  "all  such  capital  investments  so 
made ' '  only  the  common  stock  or  debenture  notes  of  the 
corporation  and  the  corporation  in  turn  covenanted  to 
make  payments  in  no  other  way.  The  corporation  fur- 
ther agreed  that,  as  long  as  any  part  of  the  RFC  loan 
should  remain  unpaid,  it  would  not  issue  to  stockhold- 
ers any  preferred  stock  or  evidence  of  indebtedness 
except  debentures  on  a  prescribed  form  "in  return  for 
advances  made  or  to  be  made  by  them. ' '  The  prescribed 
form  forbade  payment  of  principal  or  interest  on  the 
debentures  until  full  repayment  of  the  RFC  loan. 
These  conditions  were  observed,  but  RFC  did  allow 
reimbursement  for  about  $114,519  of  subsequent 
advances  for  the  purchase  of  mill  equipment.  (R. 
45-46.) 

While  the  final  terms  of  the  RFC  loan  were  being 
arranged,  Wolf  expressed  dissatisfaction  because  Mor- 
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ris  Schnitzer,  holding  two-thirds  of  the  corporate  stock, 
had  not  made  a  proportionate  part  of  the  advances. 
Costs  of  the  enterprise  had  already  exceeded  anticipa- 
tions, and  Morris  was  financially  unable  to  advance 
more.  The  stockholders  entered  into  negotiations 
among  themselves  for  a  more  satisfactory  distribution 
of  interests.  They  reached  an  agreement,  and  pursuant 
thereto  the  corporate  directors  authorized  issuance  of 
debenture  bonds  for  $250,000  on  terms  contemplated  by 
the  understanding  with  RFC.  On  January  12,  1943,  it 
issued  such  bonds  in  an  aggregate  of  $219,000  to  its 
stockholders  in  the  following  amounts  (R.  46)  : 

Morris  Schnitzer $75,000 

Sam  Schnitzer 44,000 

Rose   Schnitzer    43,000 

Harry  J.  Wolf 44,000 

Jennie  Wolf 48,000 

These  bonds  bore  8  per  cent  interest  and  were  payable 
within  10  years  of  issue,  but  no  payment  of  interest 
or  principal  could  be  made  while  any  balance  remained 
due  on  the  corporation's  $700,000  note  to  RFC.  (R.  47.) 
As  part  of  the  settlement  agreement  INlorris  Schnitzer 
on  March  11,  1943,  surrendered  626  of  his  1,251  shares 
of  stock.  One  share  was  reissued  to  Monte  L.  Wolf  and 
the  remainder  to  Sam  Schnitzer  and  wife  and  Harry  J. 
A¥olf  and  wife,  so  that  the  corporation's  1,878  outstand- 
ing shares  were  thereafter  held  as  follows  (R.  47) : 

Shares  Shares 

Morris  Schnitzer 625  Harry  J.  Wolf SISJ^ 

Sam  Schnitzer S\314  Jennie  Wolf 312i^ 

Rose  Schnitzer 3123^  Monte  Wolf 1 

By  entries  of  March  31, 1943,  the  corporation  charged 
the  open  account  of  Schnitzer  Steel  Products  Company 
(Morris  Schnitzer)  with  $75,000  for  ''debentures 
issued"  and  with  $62,500  "to  offset  bal.  of  stock  sub- 
scriptions due  against  Ace.  Pay.,"  leaving  a  credit  bal- 
ance of  $6,638.23  in  the  account.    By  entries  of  the  same 
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date  it  charged  Alaska  Junk's  open  account  with 
$174,000  *'to  record  debentures  issued"  and  with 
$124,900  "to  offset  bal.  of  stock  subscriptions  due 
against  Ace.  Pay.,"  leaving  a  balance  of  $315,095.41  in 
that  account.  By  entries  of  July  14,  1943,  Alaska  Junk 
credited  the  corporation's  account  by  corresponding 
amounts,  specifying  that  the  shares  and  bonds  had  been 
issued  to  Sam  and  Rose  Schnitzer  and  to  Harry  J.  and 
Jennie  Wolf  in  the  amounts  above  set  forth.  No  other 
I  shares  were  ever  issued,  although  in  the  beginning  the 
!  organizers  expected  to  issue  more  to  associate  promot- 
ers. (R.  47-48.) 
j  In  connection  with  the  bond  issue  and  stock  transfer 
'  Morris  Schnitzer  orally  agreed  with  Sam  and  Rose 
Schnitzer  and  Harry  J.  and  Jennie  Wolf  that  he  would 
'  bear  one-third  of  any  loss  that  might  result  from  the 
total  amounts  advanced  and  to  be  advanced  by  all  five 
to  the  corporation,  over  and  above  the  advances  credited 
to  stock  subscriptions.  They  in  turn  agreed  to  bear 
two-thirds  of  any  such  loss.  Morris  Schnitzer  and 
Alaska  Junk  continued  thereafter  to  make  advances, 
as  before,  and  these  advances  were  credited  to  their 
open  accounts  with  the  corporation  in  the  same  way  as 
before  and  charged  to  the  corporation's  open  accounts 
with  them.     (R.  48.) 

In  asking  for  larger  releases  of  the  authorized  loan, 
Morris  Schnitzer  on  March  18,  1943,  wrote  RFC  that 
costs  were  rising  and  that  the  stockholders  had  "in  this 
job  over  $700,000  of  our  own  money,"  but  "never  origi- 
nally intended  to  put  in  over  *  *  *  the  $500,000  we 
were  supposed  to  put  in  as  our  share  in  the  capital 
investment."  In  a  prior  letter  of  December  23, 1942,  he 
had  referred  to  "additional  costs  for  the  extensions  and 
additions"  to  the  plant,  suggested  in  the  McKee  report 
to  increase  production  capacity,  and  requested  a^jproval 
of  them.    (R.  48-49.) 
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Construction  work  on  the  mill  began  in  November 
1942,  but  building  materials  were  hard  to  obtain ;  new 
machinery  was  scarce;  priorities  could  not  be  pro- 
cured for  some  requirements;  and  second-hand  equip- 
ment and  materials  had  to  be  used  in  part.  Prices 
steadily  increased.  The  mill  was  finally  completed  in 
'June  1943  at  a  cost  of  $1,400,000,  and  the  melting  of 
scrap  into  ingot  started  soon  thereafter.  About  the 
same  time  Morris  Schnitzer  entered  the  military  serv- 
ice, and  his  brother,  Manuel  Schnitzer,  who  had  been 
employed  by  the  corporation  since  the  preceding  Janu- 
ary, took  charge.  Manuel  was  not  familiar  with  steel 
manufacture;  two  engineers,  successively  engaged  as 
managers,  proved  unsatisfactory;  and  competent  per- 
sonnel and  operators  were  difficult  to  find.  Manuel 
made  vigorous  efforts,  however,  and  rolling  operations 
were  begun  late  in  August.  But  the  machinery  did  not 
function  properly ;  production  was  so  far  behind  sched- 
ule that  many  large  orders  were  canceled  by  customers, 
principally  the  United  States  Government;  creditors 
pressed  for  the  payment  of  bills;  there  was  a  lack  of 
ready  cash ;  and  a  serious  financial  crisis  developed.  In 
June  1943  the  corporation  began  to  get  some  relatively 
small  loans  from  banks,  secured  by  its  steel  inventory 
and  warehouse  receipts  for  scrap.  By  November  26 
these  amounted  to  $149,499.71.    (R.  49.) 

The  stockholders  again  tried  unsuccessfully  to  inter- 
est outsiders  to  take  a  participating  interest,  and 
approached  the  United  States  Steel  Company,  Bethle- 
hem Steel  Company,  Republic  Steel  Company,  Henry 
Kaiser,  and  others.  But  in  November  1943  they  ceased 
operations,  and  on  November  26  they  decided  to  with- 
draw from  the  enterprise  entirely  and  to  sell  all  their 
shares  to  Kenneth  E.  Hall  and  A.  M.  Mears  for  one  cent 
a  share.  Before  so  doing,  they  had  the  corporation  give 
to  Schnitzer  Steel  Products  Company  its  promissory 
note  for  $26,829.28  and  to  Alaska  Junk  its  promissory 
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note  for  $427,843.87.  The  amounts  of  these  notes  were 
equal  to  the  respective  credit  balances  shown  on  that 
jdate  in  the  payees'  open  accounts  with  the  corpora- 
tion, but  as  later  computed  such  balances  were  in  fact 
$26,493.77  and  $428,132.13,  respectively.  That  of 
jAlaska  Junk  reflected  the  following  aggregate  debits 
and  credits  (R.  50) : 

I  Debits  Credits 

ICash  advanced $327,870.23  Stock $124,900.00 

Bills  paid 160,340.16  Bonds 174,000.00 

iGoods  furnished 347,341.62  Repayments 114,519.88 

'    Total 841,552.01         Total 413,419.88 

Immediately  after  the  sale  the  purchasers  elected 
new  officers  and  directors,  Mears  becoming  president. 
jPursuant  to  a  resolution  of  the  new  directors  and  with 
ithe  consent  of  RFC,  the  corporation  gave  to  Morris, 
Sam  and  Rose  Schnitzer,  and  Harry  J.  and  Jennie 
Wolf  its  6  per  cent  note  for  $249,000,  payable  in  annual 
installments  of  $24,900  beginning  June  1,  1954,  and 
secured  by  a  second  mortgage  on  the  corporation's  prop- 
erty. It  also  gave  to  them  its  6  per  cent  note  for 
$151,000,  payable  in  annual  installments  of  $15,100 
beginning  June  1,  1954,  and  secured  by  a  third  mort- 
gage on  its  property.  In  consideration  of  these  notes 
the  payees  surrendered  to  the  corporation  the  debenture 
bonds  for  $249,000  and  the  newly  made  promissory  notes 
for  $26,829.28  and  $427,843.87.     (R.  51.) 

By  accepting  the  $151,000  note  in  exchange  for  the 
two  newly  made  promissory  notes,  the  five  former  stock- 
holders of  Oregon  Steel  failed  to  recover  $303,625.90 
of  the  total  shown  due  from  the  corporation  for  their 
advances  on  open  account,  which  at  the  time  showed 
credit  balances  aggregating  $454,625.90.  Pursuant  to 
his  agreement,  Morris  Schnitzer  made  reimbursement 
to  the  other  four  in  the  amount  of  $83,581.20  in  order 
to  reduce  their  loss  to  two-thirds  of  the  total.  This 
settlement  was  effected  by  a  charge  of  that  amount  to 
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Morris  on  the  books  of  Alaska  Junk  and  by  his  later 
delivery  of  second  mortgage  notes  on  account  thereof  to 
Alaska  Junk.  The  charge  of  $83,581.20  was  explained 
in  the  journal  as  follows  (R.  51-52)  : 

To  charge  Morris  Schnitzer  with  Yz  of  total  loss 
in  steel  mill  deal.  Total  investment  and  a/c  of 
A.  J.  Co.  727,032.13 ;  total  of  Morris  Schnitzer  163,- 
993.77  or  891,325.90  for  both— Total  pa\Tnent  by 
mrtge  400,000.  Total  loss  491,325.90.  Morris' 
share  of  loss  j/3  or  163,775.30.  His  investment  and 
a/c  of  163,993.77  less  his  interest  in  two  mtge  notes 
of  $83,799.67  results  in  loss  of  80,194.10  on  the 
amount  he  expended  plus  83,581.20  due  us. 

Alaska  Junk  then  charged  off  $202,350.60  on  its  ac- 
counts with  the  corporation  as  a  bad  debt.    (R.  52.) 

On  October  3, 1943,  the  corporation's  books  indicated 
an  operating  loss  to  date  of  $59,562.91.  There  were 
small  operating  losses  in  1944  and  1945.  For  1946  the 
books  indicate  a  profit  of  $278,196.85  before  taxes.  By 
1947  corporate  surplus  exceeded  a  million  dollars. 
Since  November  26,  1943,  and  to  the  present  time 
Oregon  Steel  has  purchased  large  quantities  of  scrap 
from  Alaska  Junk.    (R.  52.) 

Alaska  Junk's  partnership  return  for  1942  disclosed 
net  profits  of  $236,123.45,  of  which  $64,030.86  was  re- 
ported as  the  distributable  share  of  Sam  Schnitzer;  a 
like  amount  as  the  share  of  Harry  J.  Wolf;  and 
$54,030.86  as  the  distributable  shares  of  each  of  their 
wives.  Each  of  the  four  included  such  share  in  the 
Income  reported  on  his  individual  income  tax  return 
for  1942.  Alaska  Junk's  partnership  return  for  1943 
disclosed  net  profits  of  $246,055.71,  of  which  $66,513.92 
was  reported  as  the  distributable  shares  of  Sam 
Schnitzer  and  Harry  J.  Wolf  and  $56,513.93  as  the 
distributable  shares  of  their  wives.  Each  of  the  four 
included  such  share  in  the  income  reported  on  his  in- 
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dividual  income  and  victory  tax  return  for  1943.  (R. 
152-53.) 

In  computing  the  incomes  of  taxpayer  Sam  Schnitzer 
land  Harry  J.  Wolf  for  1942  and  1943,  the  Commis- 
sioner denied  recognition  to  the  wives  as  partners  for 
tax  purposes,  and  included  half  of  the  partnership's 
net  profits  in  the  income  of  each  of  them.  On  the  part- 
nership's return  for  1943  a  deduction  of  $202,350.60 
was  claimed  as  a  bad  debt,  represented  by  Alaska 
I  Junk's  open  account  with  the  corporation.  The  Com- 
jmissioner  disallowed  this  deduction.  In  the  event  that 
'his  failure  to  recognize  Jennie  Wolf  as  a  partner  should 
not  be  sustained,  the  Commissioner  also  determined  a 
1943  deficiency  against  her  estate,  computed  to  reflect 
her  claimed  share  in  the  partnership  income  as  recom- 
puted by  him.^  The  Commissioner  further  determined 
^hat  taxpayers  Monte  L.  Wolfe,  Blossom  M.  Goldstein, 
and  Charlotte  C.  Cohon  are  liable  for  Jennie  Wolf's  tax 
deficiency  as  transferees  of  her  estate.     (R.  53.) 

On  redetermination  the  Tax  Court  held  that  the  wives 
were  entitled  to  recognition  as  partners  of  Alaska  Junk 
for  tax  purposes.  (R.  56-61.)  The  Commissioner  has 
not  appealed  from  this  adverse  holding  of  the  Tax 
Court  below  and  the  partnership  issue  is  thus  not  be- 
fore this  Court. 

On  the  other  hand,  the  Tax  Court  sustained  the  Com- 
missioner's determination  disallowing  the  deduction, 
as  a  bad  debt,  of  $202,350.60  from  Alaska  Junk's  part- 


^  For  the  further  information  of  this  Court,  the  following  is 
quoted  from  the  Commissioner's  brief  in  the  Tax  Court  (p.  56, 
fn.  12): 

Although  there  is  nothing  in  the  record  on  this  point, 
respondent  nevertheless  desires  to  inform  the  Court  that  *  *  *. 
No  deficiency  has  been  asserted  against  her  [Rose  Schnitzer, 
wife  of  taxpayer  Sam  Schnitzer]  for  the  reason  that  she 
executed  a  waiver  of  the  statute  of  limitations  thereby  per- 
mitting an  assessment  at  a  future  date.  No  waiver  was 
executed  by  the  Estate  of  Jennie  Wolf. 
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nersMp  profits  for  1943,  holding  that  the  advances  were 
contributions  to  the  capital  of  Oregon  Steel,  and  hence 
their  ensuing  worthlessness  was  not  a  bad  debt.  (R. 
61-70.)  The  deficiencies  sustained  by  the  Tax  Court  in 
the  case  of  each  taxpayer  are  the  result  of  the  conclu- 
sion of  this  single  issue  in  favor  of  the  Commissioner. 

SUMMARY   OF  ARGUMENT 

The  statutory  grant  of  the  bad  debt  deduction  is 
premised  upon  the  establishment  by  a  taxpayer  of  the 
existence  of  the  "debts"  sought  to  be  deducted,  and  in 
api3l>dng  its  terms  the  first  consideration  is  whether  a 
given  taxpayer  was  in  fact  owed  any  debt  at  all.  Since 
the  question  is  one  of  fact,  it  is  primarily  for  determi- 
nation by  the  trier  of  the  facts,  instantly  the  Tax  Court, 
whose  factual  findings  here  sustain  the  Commissioner's 
determination  and  are  entitled  to  finality,  unless  clearly 
erroneous.  The  burden  in  this  Court  is  upon  taxpayers 
to  establish  that  the  finding  of  the  Tax  Court,  that 
Oregon  Steel  was  not  indebted  to  them  for  the  amount 
sought  to  be  deducted,  was  clearly  wrong.  Further- 
more, since  taxpayers  base  their  claim  upon  a  deduction 
the  rule  of  construction  is  strict.  The  bad  debt  deduc- 
tion, like  other  deductions,  is  a  matter  of  legislative 
grace  and  the  burden  is  upon  taxpayers  to  show  that 
the  facts  bring  the  case  squarely  within  the  terms  of 
the  legislative  grant.  This  strict  standard  is  not  satis- 
fied by  proof  of  equivocal  circumstances.  To  escape 
liability  taxpayers  must  show  clear  indebtedness  and, 
they  do  not  comply  with  the  well  settled  rule  where,  as 
here,  reading  the  evidence  most  favorably  to  them  they 
have  shown  only  a  hybrid  situation. 

The  record  facts  substantiate  the  Tax  Court's  con- 
clusion of  no  debt.  The  testimony  upon  which  tax- 
payers rely  was  given  by  interested  or  friendly  wit- 
nesses approximately  five  years  after  the  events  in 
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issue  and  was  conclusory  in  character.    On  the  other 
hand,  there  were  adduced  in  evidence  many  contempo- 

I  raneous  record  facts  and  documents  inconsistent  with 
the  oral  conclusions  of  these  witnesses.    This  testimony 

]  as  to  intent  was  carefully  considered  by  the  Tax  Court 
who  saw  the  witnesses  and  observed  their  demeanor, 
candor  and  credibility  under  examination,  and  also 
which  carefully  found  and  appraised  the  documentary 
exhibits  and  other  record  facts  and  inferences  arising 
from  such  facts.  Taxpayers  are  not  entitled,  as  they 
appear  to  think,  to  come  to  this  Court  for  what  virtually 
would  amount  to  a  trial  de  novo  of  such  a  finding  as 
intent. 

The  Tax  Court,  among  other  things,  was  warranted 
in  considering  that  no  interest  was  charged  at  any  time 
for  the  alleged  loans  despite  the  circumstances  that 
Alaska  Junk,  the  supposed  creditor,  maintained  its 
books  on  the  accrual  basis.  With  the  exception  of 
formal  notes  given  on  the  very  day  that  they  were  can- 
celled and  on  which  taxpayers  sold  their  interest  in 
Oregon  Steel  to  new  owners,  no  notes,  certificates  or 
other  evidence  of  debt  in  any  form  were  ever  given  by 
Oregon  Steel  to  taxpayers  in  recognition  of  any  of  the 
advances,  upon  which  the  instant  bad  debt  deduction  is 
founded.  A  chronological  analysis  of  the  undisputed 
acts  and  dealings  of  taxpayers  from  the  organization  of 
Oregon  Steel  until  they  sold  their  interest,  during  the 
period  of  approximately  two  and  one-half  years,  dem- 
onstrates that  there  is  not  to  be  found  any  contempo- 
raneous clear,  unambiguous  and  binding  expression  by 
the  stockholders  or  otherwise  that  the  balance  on  the 
open  account  of  Alaska  Junk  was  intended  by  them  to 
be  debt.  On  the  contrary  there  were  numerous  con- 
temporary statements  and  acts  of  the  stockholders  in- 
consistent with  claim  of  debt,  which  the  fact  finder, 
weighing  the  evidence,  was  entitled  to  regard  as  nulli- 


20 

fying  the  bare  and  conclusory  testimony  of  intent  to 
loan  offered  at  the  hearing. 

Moreover,  during  the  entire  period  under  considera- 
•tion  accepted  indicia  of  debt  were  absent,  such  as 
fixed  maturity  date  for  pajonent,  agreement  on  interest 
rate,  accrual  of  interest,  no  subordination  to  creditors, 
divorce  from  management,  security  for  pajTnent,  writ- 
ten evidence  of  indebtedness,  timely  and  clear  entry  in 
purported  creditor's  books.  In  addition,  among  other 
criteria,  sustaining  the  Tax  Court's  conclusion  is  the 
significant  circumstance  that  this  was  a  lending  and  in- 
vesting transaction  under  which  losses  were  matched  in 
proportion  to  stockholding  and  were  actually  so  com- 
l^uted  on  the  taxpayers'  books.  Finally  the  Tax  Court 
Avas  warranted  in  considering  the  obviously  excessive 
debt  structure  as  against  comparatively  nominal  stock 
investment,  if  taxpayers'  claim  is  to  be  credited. 

The  administration  of  a  great  revenue  system  is  a 
practical  matter;  Congress  did  not  propose  to  grant 
deduction  to  ambiguous  transactions,  subject  to  treat- 
ment at  a  taxpayer's  option  as  debt  or  investment.  To 
expand  the  meaning  of  "debts"  to  include  the  advances 
involved  in  the  instant  case  would,  indeed,  relax  the 
strict  rule  of  construction,  which  has  obtained  in  the 
case  of  deductions  under  the  various  Revenue  Acts. 

The  Tax  Court  correctly  applied  the  relevant  authori- 
ties. The  primary  facts  may  be  undisputed,  as  sub- 
stantially tliey  are  here,  but  conflicting  inferences  may 
reasonably  be  drawn  from  them,  and  it  is  the  peculiar 
province  of  the  fact  finder  to  draw  such  inferences  and 
weigh  the  evidence  in  the  light  of  these  inferences.  It 
is  not  enough  that  an  appellate  court  might  give  the 
facts  another  construction  and  resolve  ambiguities  dif- 
ferently. The  appellate  scope  of  review,  as  settled  by 
the  highest  authority,  is  not  to  set  aside  findings  of  fact, 
unless  clearly  erroneous.     Applying  these  principles 


21 

here,  it  is  submitted  that  the  factual  eonchision  reached 
by  the  fact  finder,  in  weighing  the  evidence  and  the  in- 
ferences to  be  drawn  from  it  and  in  construing  and 
resolving  its  ambiguities,  was  correct  and  certainly 
cannot  be  regarded  on  review  as  clearly  erroneous. 

Furthermore,  in  any  event,  should  this  Court  hold, 
contrary  to  our  contention,  that  debts  did  result  from 
the  advances,  nevertheless  they  were  not  business  debts 
and,  hence,  as  provided  by  Section  23(k)(4)  of  the 
Code,  are  considered  as  a  loss  from  the  sale  or  exchange 
of  a  capital  asset  held  for  not  more  than  six  months  and 
deductible  only  at  capital  loss  rates.  Certainly,  it  is  not 
a  normal  incident  of  taxpayers'  business,  which  con- 
sisted of  selling  iron  and  steel  scrap  or  of  selling  fin- 
ished steel,  to  go  into  the  business  of  manufacturing 
steel,  as  taxpayers  did. 

ARGUMENT 


The  Record  Amply  Sustains  the  Conclusion  of  the  Tax  Court, 
That  Oregon  Steel  Was  Not  in  Fact  Indebted  to  Taxpayers, 
Its  Stockholders,  in  the  Amount  They  Seek  to  Deduct  as  a 
Bad  Debt 

A.  The  Issue 

Taxpayers  invoke  the  provisions  of  Section  23  (k)  (1 ) 
of  the  Internal  Revenue  Code  (Appendix,  infra),  under 
which  Congress  has  "allowed"  as  a  deduction  from 
gross  income  ' '  Debts  which  become  worthless  within  the 
taxable  year".  Taxpayers  contend  for  the  deduction  in 
full  of  the  sum  of  $202,350,  which  they  claim  constituted 
such  a  bad  debt.  On  the  other  hand,  the  Conmiissioner 
treated  this  amount  as  a  loss  in  capital  investment  (R. 
61),  thus  deductible,  not  in  full,  but  at  the  lesser  capital 
loss  rates.    See  Internal  Revenue  Code,  Section  117. 

Clearly,  this  statutory  grant  of  the  bad  debt  deduc- 
tion is  premised  upon  the  establishment  by  a  taxpayer 
of  the  existence  of  the  "debt"  sought  to  be  deducted, 
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and  in  applying  its  terms  the  first  consideration  is 
whether  a  given  taxpayer  was  in  fact  owed  any  debt  at 
all.  Bercaw  v.  Commissioner,  165  F.  2d  521,  525  (C.  A. 
4th).  Further,  as  the  Tax  Court  here  correctly  held, 
this  question  is  one  of  fact  (R.  63),  and  thus,  as  with 
all  factual  questions,  its  solution  varies  with  and  de- 
pends upon  the  peculiar  circumstances  of  the  indi- 
vidual case.  John  Kelley  Co.  v.  Commissioner,  326 
V.  S.  521;  Cohen  v.  Commissioner,  148  F.  2d  336  (C.A. 
2d). 

Such  fact  questions  are  primarily  for  determination 
by  the  trier  of  the  facts,  instantly,  the  Tax  Court,  and 
its  factual  findings  here  sustaining  the  Commissioner's 
determination  are  entitled  to  finality  "unless  clearly 
erroneous".  Rule  52(a),  Federal  Rules  of  Civil  Pro- 
cedure.^ Grace  Bros.  v.  Commissioner,  173  F.  2d  170 
(C.  A.  9th) ;  Joe  Balestrieri  d-  Co.  v.  Commissioner,  177 
F.  2d  867  (C.  A.  9th)  ;  Smyth  v.  Commissioner,  (C.  A. 
9th),  decided  April  5,  1950  (1950  C.C.H.,  par.  9267). 

Rule  52  (a)  further  provides:  "due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses".  Here  there  was 
substantial  oral  testimony  and  the  credibility  to  be 
afforded  to  the  witnesses,  particularly  interested  wit- 
nesses or  those  closely  related  to  taxpayers,  in  view  of 
all  the  circumstances  of  the  case,  is  for  the  fact  finder 
who  saw  and  heard  them  and  possessed  the  oppor- 
tunity  to   observe   their   demeanor   upon   the    stand. 


■*  Internal  Revenue  Code : 

Sec.  1141  [As  amended  by  Section  36  of  the  Act  of  June  25, 
1948,  c.  646,  62  Stat.  869].    Courts  of  Review. 

(a)  Jurisdiction. — The  courts  of  appeals  shall  have  ex- 
clusive jurisdiction  to  review  the  decisions  of  the  Tax  Court, 
except  as  provided  in  Section  1254  of  Title  28  of  the  United 
States  Code,  in  the  same  manner  and  to  the  same  extent  as 
decisions  of  the  district  courts  in  civil  actions  tried  without 
a  jury;  *  *  *. 
(26  U.S.C.  1946  ed.,  Supp.  II,  Sec.  1141) 
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Greenfield  v.  Commissioner,  165  F.  2d  318  (C.A.  4th)  ; 
I  Katz  Underwear  Co.  v.  United  States,  127  F.  2d  965 
I  (C.A.  3d),  certiorari  denied,  317  U.S.  655;  Grace  Bros. 
'  V.  Commissioner,  supra,  p.  174;  Joe  Balestrieri  dc  Co. 
!  V.  Commissioner,  supra,  pjj.  873-874. 
I  Moreover,  the  burden  in  this  Court  is  upon  tax- 
i  payers  to  estal)lish  that  the  finding  of  the  Tax  Court, 

that  Oregon  Steel  was  not  indebted  to  them  for  the 

amounts  sought  to  be  deducted,  was  clearly  wrong. 
I  As  this  Court  held  in  Grace  Bros.  v.  Commissioner, 

supra,  p.  174 : 

In  giving  effect  to  these  norms  in  a  particular 
case,  the  burden  is  uj^on  him  who  attacks  a  find- 
ing to  show  that  it  is  clearly  wrong.  In  re  Ameri- 
can Mail  Line,  9  Cir.,  1940,  115  F.  2d  196,  199; 
Wittmayer  v.  United  States,  9  Cir.,  1941,  118  F. 
2d  808,  810 ;  Augustine  v.  Bowles,  9  Cir.,  1945,  149 
F.  2d  93,  96. 

Furthermore,  an  additional  burden  is  incmnbent 
upon  taxpayers,  both  in  this  Court  and  below,  inherent 
in  the  particular  statutory  foundation  of  their  claim. 
Taxpayers  base  their  claim  upon  a  deduction  and  the 
bad  debt  deduction,  like  other  deductions,  is  a  matter 
of  legislative  grace.  The  rule  of  construction  is  strict. 
It  does  not  turn  upon  general  equitable  considera- 
tions ;  only  if  there  is  clear  provision  therefor  can  any 
particular  deduction  be  allowed.  Equitable  Society 
V.  Commissioner,  321  U.S.  560,  564;  New  Colonial  Co. 
V.  Helvering,  292  U.S.  435,  440;  Deputy  v.  duPont, 
308  U.S.  488,  493;  Broum-Rogers-Dixson  Co.  v.  Com- 
missioner, 122  F.  2d  347,  350  (C.  A.  4th);  Pacific 
Southwest  R.  Co.  v.  Commissioner,  128  F.  2d  815,  817 
(C.  A.  9th),  certiorari  denied,  317  U.S.  663.  The 
burden  is  upon  the  taxx)ayers  to  show  that  the  deduc- 
tion claimed  clearly  falls  within  the  terms  of  the 
statute,  and,  thus,  includes  the  burden  of  proving 
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that  there  was  an  "indebtedness".  Commissioner  v. 
Drovers  Journal  Pub.  Co.,  135  F.  2d  276,  278,  279 
(C.  A.  7th).  In  White  v.  Commissioner,  61  F.  2d  726, 
728,  this  Court  said: 

It  is  conceded  by  ajopellants,  as  it  must  be  under 
the  authorities,  that  no  deduction  from  income 
can  be  claimed  as  a  matter  of  right  and  whatever 
deduction  may  be  taken  is  solely  a  matter  of  statu- 
tory grant.  LJoijd  v.  Commissioner  (CCA.)  55 
F.  (2d)  842.  The  burden^  is  upon  the  taxpayer 
to  prove  that  the  facts  bring  the  case  squarely 
within  the  deduction  provisions  of  the  statute. 
Burnet  v.  Houston,  283  U.S.  223,  51  S.  Ct.  413,  75 
L.  Ed.  991 ;  Reinecke  v.  Spalding,  280  U.S.  227, 
50  S.  Ct.  96,  74  L.  Ed.  385.     (Italics  supplied.) 

See  also  to  this  effect  Interstate  Transit  Lines  v.  Com- 
missioner, 319  U.S.  590,  593,  and  Boehm  v.  Commis- 
sioner, 326  U.S.  287,  294,  rehearing  denied,  326  U.S. 
811. 

Applying  this  principle  instantly,  the  taxing  statute 
allows  deduction  for  bad  "debts"  and  taxpayers  who 
seek  to  take  advantage  of  the  legislative  grant  must 
show  facts  squarely  bringing  them  within  its  terms. 
Surely  this  strict  standard  is  not  satisfied  by  the  proof 
of  ambiguous  and  equivocal  circumstances  which  may 
be  read  to  point  either  to  investment  or  to  debt.  To 
escape  liability  taxpayers  must  show  clear  indebted- 
ness and  they  do  not  comply  with  this  well  settled  rule, 
where,  as  here,  the  evidence  reveals  only  a  hybrid  situa- 
tion, which  in  their  uncontrolled  power  taxpayers 
might  interpret  either  way — for  stock  or  for  debt — 
as  CA^ents  transpired  and  their  advantage  proved. 
Certainly,  in  generously  granting  the  deduction  Con- 
gress did  not  intend  and  the  statute  should  not  be 
misread  to  subject  the  amount  of  his  tax  liability  to 
the  substantially  untrammelled  control  of  any  tax- 
payer. 
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Thus,  we  submit  the  Tax  Court,  applying  these 
standards  to  the  instant  record,  was  entitled  to  con- 
clude that  taxpayers  had  not  clearly  shown  indebted- 
ness to  them  from  Oregon  Steel  and  had  not  complied 
with  the  strict  rule  of  construction  of  the  congressional 
grant  which  they  invoke;  indeed,  the  record  requires 
the  contrary  conclusion,  namely,  that  their  advances 
in  issue,  as  partners  in  Alaska  Junk  to  Oregon  Steel, 
constituted  risk  capital  and  not  loans. 

B.  The   record  facts   substantiate    the   Tax    Court's 
conclusion  of  no  debt 

Taxpayers'  chief  reliance  is  on  the  testimony  of 
their  witnesses  at  the  hearing,  especially  Morris 
Schnitzer,  that  the  shareholders  never  intended  to  in- 
vest more  than  $187,800  in  stock.  (E.  66.)  These 
witnesses  were  either  interested  or  close  relatives  of 
interested  persons,  or  otherwise  closely  identified  with 
Alaska  Junk.  Their  testimony  (see  e.g.,  the  parts 
selected  by  taxpayers  for  quotation  in  their  brief  (pp. 
54-57)),  consists  mainly  of  bare  and  conclusory  state- 
ments of  intent  by  Morris  Schnitzer  or  attributed  by 
him  and  others  to  Sam  Schnitzer  and  Harry  J.  Wolf. 
The  latter  had  died  some  months  prior  to  the  hearing 
(R.  33),  and  Sam  Schnitzer  did  not  testify.^ 

The  testimony,  upon  which  taxpayers  rely,  was  given 
approximately  five  years  after  the  events  in  issue; 
on  the  other  hand,  there  were  adduced  in  evidence 
many  contemporaneous  record  facts  and  documents 
inconsistent  with  the  oral  conclusions  of  the  ^^dtnesses. 
(R.  64-70.)  This  testimony  as  to  intent  was  carefully 
considered  by  the  Tax  Court  (R.  66),  Avhich  saw  the 
witnesses  and  observed  their  demeanor,  candor  and 


^'  A  physician  called  by  taxpayers  testified  that  Sam  Schnitzer 
had  heart  trouble  and  his  appearance  as  a  witness  might  jeopardize 
his  health.    Typewritten  transcript  of  hearing,  pp.  519-525.) 
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credibility  under  examination,  and  which  also  care- 
fully found  and  ai)praised  the  many  documentary 
exhibits  and  other  record  facts  and  inferences  arising 
from  such  facts.  (R.  40-52,  64-70.)  On  established 
principles,  already  adverted  to  (subpoint  A,  supra), 
such  weighing  and  analysis  of  the  evidence  was  prop- 
erly and  primarily  within  the  province  of  the  fact 
finder.  Taxpayers  are  not  entitled,  as  they  appear  to 
think,  to  come  to  this  Court  for  what  virtually  would 
amount  to  a  trial  dc  novo  on  the  record  of  such  a  finding 
as  intent.  So  the  Supreme  Court  recently  held,  in 
United  States  v.  Yellow  Cah  Co.,  338  U.S.  338,  340-342, 
where  inter  alia,  it  is  said  (p.  341)  : 

Findings  as  to  the  design,  motive  and  intent 
with  which  men  act  depend  peciiliarhj  upon  the 
credit  given  to  witnesses  by  those  who  see  and 
hear  them.     (Italics  supplied.) 

The  Tax  Court  was  warranted  on  the  highest 
authority  to  afford  little  weight  to  such  testimony  in 
conflict  with  contemporaneous  documents.  United 
States  V.  Gypsum  Co.,  333  IT.  S.  364,  396,  rehearing 
denied,  333  U.  S.  869. 

The  Tax  Court  did  not  err  in  declining  to  accept 
testimony  of  interested  or  friendly  witnesses  in  the 
nature  of  general  statements,  unsupported  by  contem- 
porary acts  and  documents,  and  which  in  the  light  of 
the  entire  record  might  reasonably  be  regarded  as 
inherently  improbable.  Greenfield  v.  Commissioner, 
supra;  Graee  Bros.  v.  Commissioner,  supra;  Joe  Bales- 
trieri  d'  Co.  v.  Commissioner,  supra.  As  the  Supreme 
Court  has  only  recently  held,  in  United  States  v.  Na- 
tional Association  of  Real  Estate  Boards,  decided 
May  8,  1950. 

It  is  not  enough  that  we  might  give  the  facts 
another  construction,  resolve  the  ambiguities  dif- 
ferently, and  find  a  more  sinister  cast  to  actions 
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which  the  District  Court  apparently  deemed  inno- 
cent. See  United  States  v.  Ycllmv  Cab  Co.,  338 
U.  S.  338,  342 ;  United  States  v.  Gypsum  Co.,  333 
U.  S.  364,  394-395.  We  are  not  given  those  choices, 
because  our  mandate  is  not  to  set  aside  findings  of 
fact '' unless  clearly  erroneous". 

Analysis  of  the  record  as  a  whole  discloses  that  the 
Tax  Court  was  entitled  to  afford  weight  to  the  follow- 
ing considerations  which,  among  others,  amply  support 
its  conclusion  that  Alaska  Junk  paid  in  the  advances  as 
contributions  to  capital,  not  as  a  loan : 

1.  The  Tax  Court  clearly  was  warranted  in  regard- 
ing as  far  from  conclusive  the  mere  naming,  by  witnesses 
in  oral  testimony,  the  large  advances  in  question  made 
by  the  stockholders  to  Oregon  Steel  as  "debts".  Thus, 
even  in  the  case  of  formal  legal  instruments  in  writing, 
it  has  repeatedly  been  held  that  {In  re  Feclilieimer 
Fishel  Co.,  212  Fed.  357,  360  (C.  A.  2d),  certiorari  de- 
nied, sub  nam.  DeUevie  v.  Fechheimer-Fishel  Co.,  234 
U.  S.  760)— 

the  fact  that  an  instrument  is  called  a  ''bond"  is 
not  conclusive  as  to  its  character.  It  is  necessary 
to  disregard  nomenclature  and  look  to  the  substance 
of  the  thins:  itself. 


'f-> 


The  misuse  of  words  of  art  cannot  change  the  legal  con- 
clusions. Bakers'  Mutual  Coop.  Ass'n  v.  Commissioner, 
ni  F.  2d  27,  28  (C.  A.  3d) ;  Hazel  Atlas  Glass  Co.  v. 
Van  Dyk  &  Beeves,  8  F.  2d  716,  720  (C.  A.  2d),  cer- 
tiorari denied,  sub  nom.  Van  Dyk  v.  Young,  269  U.  S. 
570 ;  Commissioner  v.  Sehmoll  Fits  Associated,  110  F. 
2d  611,  613  (C.  A.  2d)  ;  Brown-Rogers-Dixson  Co.  v. 
Commissioner,  supra,  p.  349. 

2.  Again,  on  analogous  reasoning  the  circumstance 
that  the  advances  entered  on  "open  account"  (R.  42) 
in  the  books  of  Alaska  Junk  and  of  Oregon  Steel  were, 
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as  taxpayer  claims  (Br.  9),  classified  on  those  books  as 
"accounts  receivable"  and  ''accounts  payable",  respec- 
tively, the  fact  finder  might  regard  on  this  record  as 
of  little  consequence.  These  accounts  were  simply  em- 
ployed as  convenient  places  in  which  to  record  all  ad- 
vances by  Alaska  Junk  to  Oregon  Steel,  no  matter  what 
their  character  namely,  cash,  merchandise,  or  merchan- 
dise procured  for  Oregon  Steel,  and  were  without  dis- 
tinction debited  or  credited;  as  the  case  might  be,  with 
stock  subscriptions,  debentures  issued  or  jjayments.  (R. 
42,  65-66).  They  constituted  a  general  catch-all  for 
transactions  of  many  kinds  between  the  two  businesses 
and  the  name  given  to  the  accounts  in  the  books,  the 
fact  finder  i^roperly  might  regard  as  not  significant. 
Here  again  the  Tax  Court  was  entitled  to  look  to  the 
actual  facts,  not  to  characterizations  or  names.  Doyle 
V.  Mitchell  Bros.  Co.,  247  U.  S.  179, 187 ;  Thomas  v.  Com- 
missioner,  2  T.  C.  193, 196. 

3.  No  interest  was  charged  at  any  time  upon  the  books 
of  Alaska  Junk  or  otherwise  by  reason  of  the  advances 
now  claimed  to  be  debt  and  despite  the  circumstance 
that  Alaska  Junk  maintained  its  hooks  on  the  accrual 
basis.  (R.  34.)  No  interest  was  ever  paid  by  the  cor- 
poration on  any  advances  by  the  stockholders.  No  in- 
terest was  ever  demanded  from  or  promised  to  be  paid 
by  the  corporation  on  any  of  the  advances,  upon  which 
the  loss  here  involved  was  realized,  except  on  the  purely 
temporary  notes  which  taxpayers  caused  the  corpora- 
tion to  execute  for  the  balance  of  the  advances,  on  open 
account,  as  of  November  26,  1943,  as  an  incident  of  the 
sale  of  their  interest,  and  which  notes  were  compro- 
mised with  the  purchasers  the  same  day  without  any 
payment  of  interest.  (R.  50-51.)  Certainly,  if  taxpayers 
at  any  time  had  regarded  the  advances  in  question  as 
debt  absolutely  payable,  interest  would  have  been  ac- 
crued and  credited  to  the  taxpayer  partners  on  account 
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of  the  alleged  loans.  This  contemporaneous  course  of 
action,  inuring  to  taxpayers'  disadvantage,  with  respect 
to  the  advances  is  certainly  more  persuasive  as  to  the 
true  intent  of  the  parties  than  the  bare  characterization 
made  five  years  later  by  the  friendly  witnesses  at  the 
hearing. 

4.  With  the  exception  of  the  notes  above  referred  to, 
executed  by  Oregon  Steel  on  November  26,  1943,  im- 
mediately prior  to  and  on  the  same  day  as  the  sale  by 
taxpayers  and  Morris  Schnitzer  of  their  stock  to  the 
new  owners  (a)  no  notes,  certificates,  or  other  evidence 
of  debt  in  any  form  were  ever  given  by  Oregon  Steel 
to  taxpayers  or  to  Morris  Schnitzer  in  recognition  of 
any  of  the  advances  of  the  stockholders  upon  which  tax- 
payers' claim  for  a  bad  debt  deduction  is  founded; 
(b)  Oregon  Steel  did  not  at  any  time  by  appropriate 
resolution  of  its  directors  or  stockholders  or  otherwise 
recognize  as  debts,  promise  to  pay,  or  assume  liability 
for  any  of  the  advances  by  its  stockholders,  except  to 
the  extent  of  $249,000  in  debentures  issued  as  discussed, 
infra,  none  of  which,  however,  is  included  in  the  alleged 
bad  debt  deduction  in  issue  here;  (c)  none  of  the  ad- 
vances made  by  the  stockholders,  except  those  for  which 
the  various  debentures  were  issued,  were  due  and  pay- 
able by  the  corporation  currently  or  at  any  future  date. 
All  these  circumstances  also  assuredly  afford  grounds 
suj^porting  inferences  by  the  fact  finder  contrary  to 
taxpayers'  contentions.    Cohen  v.  Commissioner,  supra. 

5.  The  evidence  adduced  by  taxpayers  and  the  record 
as  a  whole  does  not  satisfy  a  strict  rule  of  construction. 
Congress  intended  and  allowed,  as  is  well  settled  b}^ 
the  authorities  cited,  supra,  strictly  bad  "debts"  to  be 
deducted  under  Section  23  (k)  (1)  of  the  Code  and  noth- 
ing else.  The  administration  of  a  great  revenue  system 
is  an  intensely  practical  matter ;  Congress  did  not  pur- 
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pose  to  grant  deduction  to  ambiguous  advances  of  the 
character  here  involved,  subject  to  treatment  at  the  tax- 
payers' option  as  debt  or  investment.  To  expand  the 
meaning  of  the  term  "debts"  to  include  the  advances 
involved  in  the  instant  case,  as  the  Supreme  Court  said, 
in  Equitable  Society  v.  Commissioner,  321  U.  S.  560, 
564,  "would  indeed  relax  the  strict  rule  of  construction 
which  has  obtained  in  case  of  deductions  under  the  vari- 
ous Revenue  Acts. ' ' 

A  chronological  analysis  of  the  undisputed  acts  and 
dealings  of  taxpayers  from  the  organization  of  Oregon 
Steel  in  June,  1941  (R.  40),  until  they  sold  their  in- 
terest to  the  new  owners  on  November  26,  1943  (R.  50- 
52),  demonstrates  that  during  this  entire  period  of 
approximately  two  and  a  half  years,  there  is  not  to  be 
found  any  clear,  unambiguous  and  binding  expression 
by  the  stockholders,  that  the  balance  on  the  open  account 
of  Alaska  Junk  was  intended  by  them  to  be  debt.  Tax- 
wise,  a  significant  aspect  of  this  course  of  dealing  lies 
in  the  circumstance  that  if  the  operations  of  Oregon 
Steel  had  been  successful,  taxpayers,  on  the  basis  of 
their  record  actions  prior  to  the  date  of  sale  (Novem- 
ber 26, 1943)  might  far  more  convincingly  have  denoted 
the  ambiguous  open  advances  as  capital  investments. 
From  this  it  would  follow  that  in  the  hypothetical  suc- 
cessful event  of  their  venture,  taxpayers  would  have 
been  in  a  position  to  claim  a  higher  basis  for  their  stock, 
i.e.,  by  treating  as  investment,  the  advances  they  now 
urge  are  loans.  This  would,  of  course,  under  many 
eventualities  have  then  inured  to  their  advantage  tax- 
wise.  It  is  submitted  that  the  settled  strict  construc- 
tion of  the  deduction  provision,  upon  which  taxpayers 
base  their  claim,  required  the  trier  of  the  facts  to  hold 
against  taxpayers'  contention  in  view  of  the  ambiguity 
of  taxpayers'  undisputed  dealings  in  the  premises.  In 
granting  the  bad  debt  or  other  deductions  through  exer- 
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cise  of  its  legislative  grace,  Congress  surely  did  not 
intend  to  permit  a  taxpayer  vis-a-vis  the  Treasury  to 
assume  a  position  of ' '  Heads  I  win,  tails  you  lose ' '.  This 
consideration  surely  constitutes  one  of  the  important 
grounds  for  the  settled  rule  of  strict  construction  in 
deduction  claims. 

The  following  chronological  statement  of  record  facts 
demonstrates  graphically  the  ambiguity  of  taxpayers' 
dealings  with  respect  to  these  advances  as  well  as  further 
ample  grounds  for  the  Tax  Court's  conclusion: 

June  4,  1941.  Oregon  Steel  was  organized  and  sub- 
scription to  shares  in  the  amount  of  $187,800  made. 
(R.40.) 

June  12, 1941.  No  stock  was  actually  issued  except  one 
formal  qualifying  share  to  each  of  the  five  subscribers. 
(R.  41.) 

June,  1941.  Morris  Schnitzer  attempted  in  vain  to 
procure  outside  capital  from  New  York  investment 
houses.   (R.  43.) 

October,  1941.  Alaska  Junk  commenced  to  make 
numerous  advances  to  Oregon  Steel,  supplying  it  with 
goods  of  various  kinds  and  paid  bills  for  it.  The 
amounts  of  cash  advanced,  bills  paid,  and  value  of  goods 
furnished  were  charged  by  Oregon  Steel  to  its  open 
account  with  Alaska  Junk.  (R.  42.)  Similarly,  Morris 
Schnitzer  advanced  cash,  paid  bills  and  supplied  goods, 
and  these  amounts,  together  with  the  expenses  of  his 
business  trips,  were  charged  to  the  corporation's  account 
on  his  books  (Schnitzer  Steel  Products  Company), 
i  (R.  42.) 

j  These  advances  were  made  as  funds  were  needed  by 
Oregon  Steel  and  were  available  or  procurable  by  the 
stockholders,  and  they  continued  for  approximately 
two  and  a  half  years  until  sale  of  the  shares  to  outside 
parties.      No    advance,    \\^ether    by    cash    payment, 
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materials  supplied  or  discharge  of  the  corporation's 
bills  and  obligations,  was  specifically  designated  as 
made  in  satisfaction  of  a  stock  subscription,  in  pay- 
ment for  bonds,  or  as  a  loan.  Throughout  the  whole 
period  the  advances  were  simply  charged  to  open  ac- 
counts receivable  on  the  books  of  Morris  Schnitzer 
and  Alaska  Junk  and  credited  to  open  accounts  pay- 
able on  the  corporation's  books,  and  except  for  formal 
qualifying  shares,  no  stock  was  issued  until  February 
10,  1942,  and  no  record  of  payment  for  that  was  made 
until  March  31,  1943.  (R.  67.)  Substantially  all  the 
advances,  with  the  exception  of  $9,460  in  iron  scrap 
furnished  with  which  to  ])egin  operations,  were  invested 
in  the  corporation's  plant  and  equipment,  namely,  per- 
manent assets.    (R.  42,  65.) 

October,  1941.  Oregon  Steel  through  its  president, 
Morris  Schnitzer,  filed  application  with  the  Reconstruc- 
tion Finance  Corporation  for  a  loan  of  $600,000.  He 
estimated  that  the  plant  would  cost  $890,000,  stating 
that  capital  was  then  $187,700,  but  added  (R.  43-44) : 

We  expect  to  increase  the  capital  of  this  corpora- 
tion shortly.  Additional  stock  \^dll  be  taken  by 
S.  Schnitzer  and  J.  Wolf  to  equal  that  of  M. 
Schnitzer. 

Octoher,  1041.  When  taxpayers  as  partners  in  Alaska 
Junk  began  to  charge  advances  to  the  corporation's 
open  account,  they  had  every  reason  to  believe  that  the 
authorized  capital  of  $250,000,  and  the  subscribed  capi- 
tal of  $187,800,  were  only  a  fraction  of  the  minimum 
capital  needed  for  the  construction  of  a  steel  mill,  which 
eventually  cost  $1,400,000.     (R.  43,  49,  64-65.) 

November,  1941.  Bank  of  America  refused  loan 
because  the  authorized  capital  was  deemed  too  small. 
(R.  43.) 

Fehrncn^y,  10,  1942.  Stock  for  the  first  time  actually 
issued.    (R.  41,  67.) 
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April,  1942.  The  Bank  of  Portland  refused  loan 
jdespitc  oral  assurances  by  the  corporation's  officers 
jthat  $1 ,000,000  would  be  invested  in  the  plant  and  more 
jwould  be  available  for  working  capital.  (II.  43.) 
,  April  2, 1!J42.  The  executive  (committee  of  the  Recon- 
struction Finance  Corporation  api^roved  loan,  subject 
to  listed  conditions.    (R.  44.) 

November,  1942.  Actual  construction  of  the  mill 
began.    (R.  42.) 

i  Norcmber  30,  1942.  Oregon  Steel  account  with 
lAlaska  Junk  showed  a  debit  balance  of  $299,069.70,  and 
fts  account  with  Schnitzer  Steel  Products  Company,  a 
debit  balance  of  $138,984.11.  Thus,  at  that  time  the 
open  account  for  these  advances  was  greatly  in  excess 
of  the  par  value  of  issued  stock  ($187,800).  (R.  42- 
43,  65.) 

In  a  writing  Morris  Schnitzer  referred  to  these 
advances  as  "contributed  capital"  (Resp.  Ex.  Q, 
admitted  R.  157-159),  printed  in  full  in  the  footnote." 


Oregon  Electric  Steel  Rolling  Mills 
Certificate  of  Contributions  of  Capital 

I,  Morris  Schnitzer,  President  of  Oregon  Electric  Steel 
Rolling  Mills,  hereby  certify  that  as  of  November  30,  1942, 
Alaska  Junk  Company,  a  partnership  composed  of  Sam 
Schnitzer,  Rose  Schnitzer,  H.  J.  Wolf  and  Jennie  Wolf,  had 
contributed  capital  to  Oregon  Electric  Steel  Rolling  Mills  in 
the  sum  of  $299,069.70;  that  as  of  the  same  date  I  personally 
had  contributed  capital  to  said  Oregon  Electric  Steel  Rolling 
Mills  in  the  sum  of  $138,984.11;  that  said  last  named  amount 
was  contributed  by  me  under  the  name  of  Schnitzer  Steel 
Products  Company  which  is  a  registered  assumed  name  used 
by  me ;  that  there  will  be  issued  to  such  contributors,  including 
myself,  common  stock  in  said  corporation  at  par  in  the  sum 
of  $187,700.00  and  the  balance  in  the  debentures  of  said 
coriioration  in  the  form  heretofore  submitted  to  Reconstruction 
Finance  Corporation  containing  a  standby  as  to  principal  and 
interest  until  after  the  payment  in  full  of  the  mortgage  loan 
from  Reconstruction  Finance  Corporation  to  said  Oregon 
Electric  Steel  Rolling  Mills,  which  debentures  will  be  taken  at 
par;  that  the  authorized  capital  stock  of  said  corporation  is 
$250,000.00,  and   for  advances  made  subsequent  to   Novem- 
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By  inadvertence  the  Tax  Court  apparently  attributed 
this  document  to  Sam  Sclmitzer  instead  of  to  liis  son 
Morris.  (E.  43.)  Taxpayers'  attempt  to  make  mucl] 
(Br.  9, 19)  of  this  minor  discrepancy  in  the  Tax  Court's 
careful  and  detailed  findings  with  respect  to  the  numer- 
ous and  complex  transactions  between  the  ijarties, 
although  conceding  (Br.  19)  "The  Primary  Facts 
Found  Are  Correct  in  the  Main.  ' ' 

In  any  event,  this  inadvertence  is  completely  harm- 
less to  taxpayers,  for  in  Respondent 's  Exhibit  R,  quoted 
and  discussed  immediately,  infra,  Sam  Sclmitzer  did 
refer  there  to  identical  advances  by  Alaska  Junk  ir 
the  sum  of  $299,069.70  as  "contributed  as  a  capita] 
investment".  Exhibits  Q  and  R  are  obviously  con- 
temporaneous; Exhibit  R  is  seemingly  the  rewritten 
form  of  Exhibit  Q,  and  was  "put  in  the  file".  The  Tax 
Court  referred  to  it  as  "an  office  memorandum".  (R. 
43.)  Under  the  circumstances  taxpayers'  contention 
(Br.  19)  that  the  Tax  Court  "seriously  erred"  iu 
attributing  the  statement  contained  in  Exhibit  Q  to 
Sam  Schnitzer,  that  this  inadvertence,  especially  in 
view  of  Sam  Schnitzer 's  signature  to  Exhibit  R,  con- 
stituted "prejudice"  and,  indeed,  in  their  asserted 
inability  to  identify  the  Tax  Court's  reference  (R.  43), 
must  be  regarded  as  more  ingenious  than  serious. 

her  30,  1942  there  will  be  issued  either  stock  at  par  within 
the  amount  authorized  or  debenture  in  said  form  at  par. 
(signed)   Morris  Schnitzer, 

President, 
Oregon  Electric  Steel  Rolling  Mills. 
[In  hand  writing! : 

I  hereby  agree  as  owner  of  Schnitzer  Steel  Products  will 
accept  stock  or  debentures  in  amounts  of  my  claim  of  approxi- 
mately $138,984.11  in  full  settlement  of  my  claim  against  the 
OESRM,  for  materials  and  equipment  furnished  them. 

Morris  Schnitzer. 
[In  handwriting] : 

Mark — Altho  rewritten,  this  may  be  put  in  the  file  for  what- 
ever it  is  worth. 

REC. 
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December  1 ,  1942.  Taxpayers  Sam  Schnitzer  and 
Wolf  as  partners  of  Alaska  Junk  wrote  Reconstruction 
Finance  Cori)oration  that  the  cost  of  the  mill  might 
exceed  $1,200,000,  and  that  Alaska  Junk  would  furnish 
any  necessary  money  in  excess  thereof  to  complete  the 
project,  if  Reconstruction  Finance  Corporation  would 
lend  an  additional  $100,000.     (R.  44,  Resp.  Ex.  U.) 

December  4,  1942.  Reconstruction  Finance  Corpora- 
tion approved  loan  of  $700,000.  Oregon  Steel  gave  its 
[note  secured  by  a  mortgage  for  that  amount,  payable 
[within  five  years  by  monthly  instalments  of  $6,500  from 
iMay  1,  1943,  and  by  additional  annual  pajrments  suffi- 
cient to  make  all  payments  equal  to  50%  of  the  corpora- 
tion's net  earnings  for  the  preceding  year.  The  note 
iwas  secured  by  a  mortgage.  (R.  44-45.) 
I  December,  1942.  Morris,  Sam  and  Rose  Schnitzer, 
and  Harry  J.  and  Jennie  Wolf  individually  guaranteed 
Irepayment  of  the  note,  and  boimd  themselves  to  supply 
■'additional  working  capital"  in  amounts  deemed  satis- 
factory by  Reconstruction  Finance  Corporation  as  long 
as  any  part  of  the  loan  should  remain  unpaid.    (R.  45.) 

December,  1942.  The  corporation  Oregon  Steel  bound 
itself  to  limit  officers'  annual  salaries,  as  long  as  any 
part  of  the  Reconstruction  Finance  Corporation  loan 
should  remain  unpaid,  to  a  total  of  $25,000,  and  to  pay 
m  cash  no  more  than  $15,000.    (R.  45. ) 

December  29,  1942. ''  In  an  instrument  entitled 
'Agreement  Regarding  Capital  Investment"  Oregon 
Steel  by  Morris  Schnitzer  as  president,  Morris  Schnit- 
zer as  sole  owner  of  Schnitzer  Steel  Products  Company, 
md  Alaska  Junk  Company,  by  Sam  Schnitzer,  as  a 
general  partner,  represented  and  agreed  with  Recon- 


"^  In  the  findings  the  date  of  the  instrument  is  inadvertently  stated 
IS  December  29,  1941. 
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struction  Finance  Corporation  (R.  45-46,  Resp.  Ex.  R, 
admitted  R.  159)  : 

Alaska  Junk  Company  has  contributed  as  a  capi- 
tal investment  in  Borrower  the  sum  of  $299,069.70, 
such  investment  being  in  the  form  of  cash  or  of 
property  at  its  true  and  reasonable  value. 

Morris  Schnitzer  has  contributed  a  capital  in- 
vestment in  Borrower  in  the  sum  of  $138,984.11, 
such  investment  being  in  the  form  of  cash  or  of 
property  at  its  true  and  reasonable  value. 

Such  contributions  by  Stockholders  have,  as 
stated,  been  as  a  capital  investment,  and  in  no  wise 
as  outstanding  accounts  payable  by  Borrower,  ex- 
cept to  the  extent  that  Borrower's  debenture  notes 
may  be  issued  for  a  part  of  such  contributions  or 
capital  investment. 

Stockholders  covenant  that  they  will  receive,  in 
full  payment  of  all  such  capital  investments  so 
made  by  them  respectively,  only  the  common  stock 
of  Borrower,  or  debenture  notes  of  Borrower  (on 
the  form  heretofore  submitted  to  and  approved  by 
RFC,  which  form  expressly  provides  that  no  pay- 
ment of  principal  or  interest  thereon  may  be  made 
prior  to  the  repayment  in  full  of  the  loan  from 
RFC  to  Borrower  evidenced  by  the  latter 's  note 
for  $700,000.00  dated  December  15,  1942);  and 
Borrower  covenants  to  evidence  such  capital  in- 
vestments in  no  other  way,  or  to  repay  any  of  such 
investments  in  any  manner  other  than  in  the  form 
of  said  debenture  notes. 

After  its  loan  was  made  the  Reconstruction  Finance 
Corporation  did  allow  reimbursements  of  subsequent 
advances  to  the  amount  of  $114,519  (R.  46,  61),  but  the 
Tax  Court  was  certainly  not  clearly  wrong  in  inferring 
that  the  release  of  these  corporate  funds  was  a  special 
favor  designed  to  aid  Alaska  Junk  which  was  then  in 
financial  straits,  so  that  it  could  make  advances  for 
essential  equipment  of  materials  needed  in  mill  con- 
struction.    Thus,  the  Reconstruction  Finance  Corpo- 
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ration  did  no  more  than  release  a  part  of  the  $700,000 
I  loan  for  a  specific  purchase  for  the  steel  mill  through 
iAlaska  Junk,  and  in  order  to  obtain  materials  needed 
'in  the  mill  construction.    (R.  70.) 

i  January  12,  1943.  While  the  final  terms  of  the  Re- 
construction Finance  Corporation  loan  were  being  ar- 
ranged, Wolf  expressed  dissatisfaction  because  Morris 
Schnitzer,  holding  two-thirds  of  the  corporate  stock, 
had  not  made  a  proportionate  part  of  the  advances. 
jCost  of  the  enterprise  had  already  exceeded  anticipa- 
Ition  (R.  46)  and  Morris  was  financially  unable  to 
iadvance  more.  Pursuant  to  an  oral  agreement, 
Morris  Schnitzer  promised  taxpayers  that  he  would 
bear  one-third  of  any  loss  that  might  result  from  the 
total  amounts  advanced  by  the  partners  of  Alaska  Junk 
iand  himself  to  the  corporation,  over  and  above  the  ad- 
jvances  credited  to  stock  subscrix^tions.  Alaska  Junk, 
in  turn,  agreed  to  bear  two-thirds  of  any  such  loss. 
Morris  Schnitzer  and  Alaska  Junk  continued  there- 
after to  make  advances  as  before  and  these  advances 
iwere  credited  to  their  open  accounts  with  the  corpora- 
tion in  the  same  way  as  before  and  charged  to  the  cor- 
poration's open  account  with  them.     (R.  48.) 

Debenture  bonds  in  the  amount  of  $249,000  were  is- 
sued to  the  stockholders  on  terms  contemplated  by  the 
understanding  with  Reconstruction  Finance  Corpora- 
tion. (R.  46-47.)  Of  these  bonds,  the  partners  of 
Alaska  Junk  received  a  total  of  $174,000.  The  bonds 
bore  8%  interest  and  were  payable  within  ten  years  of 
issue,  and  no  payment  of  interest  or  principal  could  be 
made  while  any  balance  remained  due  on  the  corpora- 
tion's $700,000  note  to  Reconstruction  Finance  Corpo- 
ration.   (R.  46-47.) 

March  11,  1943.  As  further  part  of  the  settlement 
agreement  with  Morris  Schnitzer,  he  surrendered  ap- 
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proximately  half  of  his  shares  of  stock,  and  these  were 
reissued  to  the  partners  of  Alaska  Junk  so  that  the  cor- 
poration's outstanding  1,878  shares  were  thereafter 
held  approximately  two-thirds  by  the  partners  of 
Alaska  Junk  and  one-third  by  Morris  Schnitzer.  (R. 
47,  67.) 

March  31, 1943.  For  the  first  time  entries  were  made 
on  the  hooks  of  Oregon  Steel  of  payment  for  the  corpo- 
rate shares.  These  entries  were  made  in  the  open  ac- 
count with  Alaska  Junk  and  were  for  the  shares,  not  as 
originally  issued  but  as  redistributed.  At  the  same  time 
credits  were  made  in  the  open  account  regarding  pay- 
ment for  the  debentures,  namely,  in  the  amount  of 
$174,000  on  account  of  the  debentures,  and  $124,900  in 
pajTnent  for  stock  at  its  par  value.  Nevertheless,  after 
these  credits  were  taken,  there  still  remained  over 
$315,000  in  the  open  account,  which  is  reflected  in  the 
ultimate  balance  that  taxpayers  now  seek  to  charac- 
terize as  a  loan.  (R.  47-48,  Pet.  Ex.  17,  p.  4,  Account  of 
Alaska  Junk,  General  Ledger,  Oregon  Steel.)  It  is 
significant  as  throwing  further  doubt  upon  taxpayers' 
claim,  that  on  Alaska  Junk's  ow^n  books  corresponding 
entries  of  this  neat  sum  aggregating  $298,200  for  pay- 
ment of  stock  and  debentures  were  not  made  until  July 
14,  1943.  (R.  47-48,  Pet.  Ex.  26,  p.  64,  General  Account 
of  Oregon  Steel  on  books  of  Alaska  Junk.) 

The  Tax  Court  was  w^arranted  in  inferring  from  this 
delay  (R.  68)— 

we  can  not  but  share  the  bookkeeper's  probable 
feeling  that  the  entries  made  little  difference  any- 
how because  the  advances  were  all  of  the  same 
character  and  could  be  distributed  as  desired 
among  accounts  for  capital  contributed,  bonds  is- 
sued and  loans  payable. 
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March  18, 1943.  Morris  Schnitzer  wrote  Reconstruc- 
tion Finance  Corporation  that  costs  were  rising  and 
I  that  (R.  48)— 

the  stockholders  had  "in  this  job  over  $7r)0,000  of 
onr  own  money,"  but  ''never  originally  intended  to 
put  in  over  *  *  *  the  $500,000  we  were  sup- 
posed to  put  in  as  our  share  in  the  capital  invest- 
ment." 

March  31,  1943.  Even  after  the  March,  1943,  settle- 
ment, Alaska  Junk  continued  to  make  large  advances 
:to  Oregon  Steel  so  that  by  November  26,  1943,  their 
i  total  from  the  beginning  aggregated  over  $800,000  (R. 
50-51,  65),  and  substantially  all,  with  the  possible  ex- 
,  ception  of  $9,460  in  iron  scrap,  had  apparently  been 
; invested  in  the  corporation's  organization  and  plant, 
as  a  permanent  asset  (R.  65). 

June,  1943.  Mill  finally  completed  at  a  cost  of  $1,400,- 
000,  and  the  melting  of  scrap  into  ingot  started.     (R. 
'49.) 

June,  1943.  Morris  Schnitzer  entered  military  serv- 
ice.   (R.  49.) 

June,  1943.  Oregon  Steel  began  to  borrow  rela- 
tively small  loans  from  banks.     (R.  49.) 

July  14,  1943.  As  above  noted,  entries  first  made  in 
Alaska  Junk's  books  on  its  open  account  of  credits  re- 
flecting payment  for  stock  and  debentures,  which  had 
been  made  in  Oregon  Steel's  books  on  March  31,  1943. 
(R.  47-48.) 
I  November,  1943.  Small  loans  from  banks  secured  by 
steel  inventory  and  warehouse  receipts  for  scrap,  ag- 
gregated approximately  $150,000.  (R.  49.) 

November,  1943.  Operations  of  mill  unsuccessful  and 
stockholders  decided  to  cease  operations  and  to  dispose 
of  property.    (R.  49-50.) 

November  26, 1943.  Stockholders  sold  all  their  shares 
to  Hall  and  Mears  for  nominal  amount  of  one  cent 
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a  share.  Before  so  doing,  and  on  the  same  day,  they 
had  the  corporation  give  to  Schnitzer  Steel  Products 
(Morris  Schnitzer)  its  promissory  note  for  $26,829.28, 
and  to  Alaska  Junk  its  promissory  note  for  $427,843.87, 
which  were  equal  to  the  respective  credit  balances 
shown  on  that  date  in  the  payees'  open  accounts  with 
the  corporation.  (R.  50-51.)  As  part  of  the  price  of  the 
sale,  Alaska  Junk  received  from  the  purchasers  new 
6%  notes  of  Oregon  Steel  in  the  amount  of  $174,000, 
being  the  face  amount  of  the  debentures  already  issued, 
and  in  addition,  $142,200.33  in  new  notes  of  the  pur- 
chasers in  exchange  for  the  former  debentures  and  the 
newly  made  notes  of  the  same  day.     (R.  51,  61.) 

November  26,  1943.  The  entry  of  this  date  in  the 
open  account  on  Alaska  Junk's  books  (R.  51-52,  69, 
Pet.  Ex.  26),  being  the  last  entry  preceding  transfer 
of  the  account  to  "Bad  Accounts",  computed  the 
amount  due  from  Morris  Schnitzer,  by  reason  of  his 
agreement  to  bear  one-third  of  the  loss,  and  computed 
the  loss  on  the  basis  of  the  total  advances  of  Morris 
and  Alaska  Junk  from  the  beginning,  not  merely  on 
the  basis  of  the  amounts  in  open  account  remaining 
after  credits  for  stock  subscriptions  and  bonds  (R. 
391-397;  Pet.  Ex.  m).  Thus,  the  total  loss  was  re- 
garded by  taxpayers  as  including  all  advances,  whether 
contributed  to  stock,  bonds,  or  loans,  and  in  proportion 
to  stockholdings.  This,  the  Tax  Court  was  entitled  to 
deem  "a  considered  expression  of  the  parties'  own 
view".  (R.  69.) 

In  summary  then,  from  these  record  facts  the  Tax 
Court  was  entitled  to  infer  that  all  along  no  clear  intent 
existed  to  treat  the  advances  here  involved  as  debt  and 
that  not  until  the  very  day  of  the  sale  to  outside  parties, 
November  26,  1943,  was  it  decided  to  designate  them 
as  debt,  which  was  done  by  Avay  of  the  purely  tem- 
porary expedient  of  a  note  cancelled  the  same  day. 
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rhiis,  there  is  certainly  present  here   (John  Kelley 
Vo.  V.  Commissioner,  supra,  p.  525)  — 

'  the  wholly  useless  temporary  eom])lianee  with  stat- 
utory literalness  which  this  Court  condemned  as 
futile,  as  a  matter  of  law,  in  Gregory  v.  Helvering, 
29:3  U.  S.  465. 

N^o  evidence  of  indebtedness  was  issued  until  the  mo- 
nent  of  the  alleged  debt  loss.     Since  taxpayers  con- 
iiucted  their  transactions  thus  enigmatically,  they  can- 
^lot  complain  if,  especially  where  a  claim  of  deduction 
Is  involved,  the  fact  finder  construed  them  to  constitute 
►ivhat  they  were  in  substance,  i.e.,  investments  in  perma- 
lent  capital  assets.    At  the  time  the  debentures  were 
issued  in  March,  1943,  and  payment  for  the  stock  cred- 
ited against  the  open  account,  as  has  been  seen,  over 
(5300,000  still  remained  in  the  open  account,  which  is 
'Reflected  in  the  ultimate  balance  that  taxpayers  now 
;5eek  to  characterize  as  a  loan.    (R.  47,  68.)    The  Tax 
3ourt  was  entitled  to  infer  that  had  taxpayers  actu- 
illy  regarded  this  open  balance  as  debt  and  not  capital 
nvestment,  it  would  have  been  so  allocated  at  the  time 
;he  debentures  were  issued.    Instead,  for  a  j^eriod  of 
ipproximately  eight  months  thereafter  during  which 
ilaska  Junk  continued  to  make  large  advances  (R.  Qd), 
10  such  allocation  was  made.     Moreover,  for  a  sub- 
stantial period  after  March  31st,  the  stockholders  ob- 
^ously  retained  optimism  of  eventual  success.     The 
hill  started  operation  in  the  following  June,  1943,  and 
t  was  not  until  then  that  Morris  Schnitzer  entered  mili- 
ary service.    (R.  49.)    Operations  continued,  as  has 
)een  seen,  through  October,  1943,  and  taxpayers  may 
tvell  have  regarded  it  as  to  their  advantage  to  treat  the 
valance  in  open  account  as  investment  during  all  of 
his  time.     The  Tax  Court  might  infer  that  not  until 
t  was  concluded  that  the  venture  was  a  failure,  was  an 
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effort  made  definitely  to  designate  this  balance  as  loans. 
Congress  intended  to  allow  the  bad  debt  deduction  only 
in  clear  cases  of  debt ;  otherwise,  contrary  to  the  public 
interest,  a  taxpayer  may  play  fast  and  loose  with  his 
tax  obligation. 

Moreover,  during  the  entire  period  under  considera- 
tion, accepted  indicia  of  debt  were  absent,  such  as  fixed 
maturity  date  for  payment,  agreement  on  interest  rate, 
accrual  of  interest,  no  subordination  to  creditors,  divorce 
from  management,  security,  written  evidence  of  in- 
debtedness, timely  and  clear  entry  in  purported  cred- 
itor's books.  Under  these  circumstances  the  extensive 
priority  granted  to  the  Reconstruction  Finance  Cor- 
poration loan,  under  which  the  corporation  could  not 
make  payments  on  any  account  to  stockholders,  except 
$15,000  annually  as  salaries,  the  Reconstruction  Finance 
Corporation  mortgage,  the  pledging  of  inventory  and 
like  assets,  not  covered  by  the  Reconstruction  Finance 
Corporation  mortgage,  to  secure  bank  loans  (R.  68), 
and  the  execution  of  debentures  as  to  part  of  the  ad- 
vances, in  the  aggregate,  constitute  practically  an  ad- 
mission that  the  balance  of  the  advances  were  intended 
to  be  risk  capital;  certainly  this  interpretation  holds 
taxwise  in  strict  construction  of  a  deduction  from  gross 
income. 

As  a  matter  of  fact,  there  is  no  ambiguity  in  tax- 
payers' transactions.  The  numerous  contemporary 
statements  and  acts  of  the  parties  inconsistent  with 
claim  of  debt,  set  forth  in  detail  above  and  in  the  Tax 
Court's  findings  (R.  43-46,  48-49,  67-69),  nullify  the 
conclusoiy  testimony  of  intent  to  loan  offered  at  the 
hearing.  Certainly,  on  this  record  the  trier  of  the 
facts,  weighing  the  e\ddence,  might  properly  so  find. 

Taxpayers  and  Morris  Schnitzer  completely  man- 
aged and  controlled  as  well  as  owned  their  alleged 
debtor.     (R.  41-42.)     As  this  Court  held  in  Wilshire 
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h  West.  SandwicJies  v.  Commissioner,  175  F.  2(1  718, 
121: 

I  The  effect  of  a  lending  and  investing  transaction 
giving"  creditors,  as  stockholders,  proprietary  in- 
terest in  proportion  to  their  loans,  subjects  the 
transaction  to  close  scrutiny, 

ven  though,  as  a  matter  of  law,  the  transaction  need 
ot  be  regarded  as  a  stock  investment,  regardless  of 
itent.  The  proportional  financial  interest  of  tax- 
iayers  in  Oregon  Steel  was  exactly  the  same,  whether 
reated  as  stockholders  or  creditors,  as  ajopears  from 
lie  stockholders'  agreement,  the  closing  entry  on  the 
Jaska  Junk  books  (R.  69)  and  the  testimony  of 
lorris  Schnitzer  (R.  127-128).  The  Tax  Court  might 
iroperly  regard,  as  it  did,  the  mere  existence  of  such 
b  agreement  incompatible  with  testimony  that  re- 
ayment  of  advances  was  anticipated  or  with  their 
haracterization  as  loans  and,  further,  that  such  a 
mitation  is  an  incident  of  stock  ownership,  not  of  a 
ebtor-creditor  relation.  (R.  69.)  Thus,  subjecting 
le  instant  transaction  to  "close  scrutinj^*',  the  Tax 
'ourt  was  warranted  in  concluding  from  all  the  cir- 
Limstances  that  no  debt  transaction  was  involved. 

6.  Another  factor  whereby  the  Tax  Court  was  war- 
anted  and  did  test  the  reality  of  the  claim  by  these 
:ockholders  of  a  debtor-creditor  relationship  is  strik- 
igly  present  in  this  record,  namely  the  ratio  of  debt, 
Q  the  face  of  their  claim,  to  investment.  (R.  66.) 
Ispecially  in  view  of  the  ambiguity  and  inconsistency 
f  taxpayers'  transactions  with  Oregon  Steel,  this 
dterion  derives  significance  here.  The  instant  situa- 
on  is  that  of  "an  obviously  excessive  debt  structure", 
dverted  to  by  the  Supreme  Court  in  John  Kelley  Co. 
.  Commissioner,  supra,  as  follows  (p.  526)  : 

As  material  amounts  of  capital  were  invested  in 
stock,  we  need  not  consider  the  effect  of  extreme 
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situations  such  as  nominal  stock  investments  and 
an  obviously  excessive  debt  structure. 

Thus  under  taxpayers'  claim  here,  the  capital  in- 
vested in  stock  amounted  to  $187,800  as  against  a 
debt  structure  of  more  than  $1,500,000.  (Balance 
Sheet,  Oregon  Steel,  October  31,  1943,  Pet.  Ex.  19.) 
Again,  as  against  an  asserted  investment  of  only  $187,- 
800,  according  to  taxpayers'  claim,  the  corporation 
owed  to  its  stockholders  a  total  of  more  than  $700,000. 
With  respect  to  a  similar  situation  the  Court  of  Ap- 
peals for  the  Fifth  Circuit  in  Arnold  v.  Phillips,  117 
F.  2d  497,  certiorari  denied,  313  U.  S.  583,  held  as 
follows  (p.  501)  : 

Those  [advances]  made  before  the  enterjirise 
was  launched  were,  as  the  district  court  found, 
really  capital.  Although  the  charter  provided  for 
no  more  capital  than  $50,000,  what  it  took  to  build 
the  plant  and  equip  it  was  a  permanent  invest- 
ment, in  its  nature  capital.  There  was  no  security 
asked  or  given.  Arnold  saw  that  he  could  not 
proceed  with  his  enterprise  unless  he  enlarged  the 
capital.  There  can  be  little  doubt  that  what  he 
contributed  to  the  plant  was  actually  intended  to 
be  capital,  notwithstanding  the  charter  was  not 
amended  and  demand  notes  were  taken.  The 
district  court  was  justified  in  concluding  as  a 
matter  of  fact  that  the  advances  during  the  first 
year  were  capital,  a  sort  of  interest-bearing  re- 
deemable stock;  and  that  as  a  matter  of  law  these 
contributions  could  not,  as  against  corporate 
creditors,  either  precedent  or  subsequent,  be  turned 
into  secured  debts  by  afterwards  taking  and  re- 
cording a  trust  deed  to  secure  them.  There  was 
no  debt  to  he  secured.     (Italics  supplied.) 

While  the  cited  case  arose  in  a  bankruptcy  situation, 
it  is  notable  that  the  holding  of  the  court  is  placed  upon 
the  broad  ground,  irrelevant  to  bankruptcy,  that 
"There    was   no   debt   to   be    secured".     Here    also 
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substantially  all  the  stockholders'  advances  were  in- 
vested in  original  plant  and  equipment,  namely,  per- 
manent capital  investment. 

Again,  in  a  case  where  the  attributes  of  legal  form 
were  far  more  fully  complied  with  than  in  the  instant 
record,  the  Tax  Court  in  1432  Broadway  Corp.  v.  Com- 
missioner, 4  T.C.  1158,  1164-1165,  said: 

The  debentures  are  in  approved  legal  form,  and, 
if  their  legal  attributes  alone  were  determinative 
of  the  character  of  the  interest  accruals,  there 
would  1)6  little  room  for  doubt  that  they  were  the 
indebtedness  they  purport  to  be.  Cf .  Clyde  Bacon, 
Inc.,  4  T.  C.  1107.  But,  for  tax  purposes,  their 
conformity  to  legal  forms  is  not  conclusive.  Al- 
though a  taxpayer  has  the  right  to  cast  his  trans- 
actions in  such  form  as  he  chooses,  and  the  form 
he  chooses  will  generally  be  respected,  the  Govern- 
ment is  not  required  to  acquiesce  in  the  taxpayer's 
election  of  form  as  necessarily  indicating  the  char- 
acter of  the  transaction  upon  which  his  tax  is  to 
be  determined.  "The  Government  may  look  at 
actualities  and  upon  determination  that  the  form 
employed  for  doing  business  or  carrying  out  the 
challenged  tax  event  is  imreal  or  a  sham  may 
sustain  or  disregard  the  effect  of  the  fiction  as 
best  serves  the  purposes  of  the  tax  statute." 
Higgins  v.  Smith,  308  U.  S.  478.  See  also  Com- 
missioner v.  Court  Holding  Co.,  324  U.  S.  331. 
The  Government  is  not  bound  to  recognize  as  the 
substance  or  character  of  a  transaction  a  tech- 
nically elegant  arrangement  which  a  lawyer's  in- 
genuity has  devised.  Griffiths  v.  Commissioner, 
308  IT.  S.  355. 

The  cited  case  was  affirmed  by  the  Court  of  Appeals 
br  the  Second  Circuit  in  160  F.  '2d  885,  where  it  was 
pointed  out  that  the  Tax  Court  had  "denied  deduction 
:)n  the  ground  that  the  evidence  did  not  show  that 
the  debentures  were,  or  were  intended  to  be,  evi- 
iences  of  indebtedness';  they  were  'more  nearly  like 
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preferred  stock  than  indebtedness'."  While  the  Court 
of  Appeals,  in  view  of  the  John  Kelley  case,  supra, 
regarded  these  conclusions  as  not  within  the  scope  of 
its  judicial  review,  it  further  stated: 

We  may  add,  however,  that,  if  the  question  were  'i 
open  to  us,  we  should  reach  the  same  result  as 
did  the  Tax  Court. 

See  also  to  the  same  effect  Thomas  v.  Com7nissioner, 
2  T.  C.  193;  Janeway  v.  Commissioner,  2  T.  C.  197,  <, 
affirmed,  147  F.  2d  602   (C.A.  2d);  Swohy  Corp.  v. J 
Commissioner,  9  T.  C.  887;  Semel,  Tax  Consequences'^ 
of  Inadequate   Capitalization,  48  Columbia  L.  Rev. 
202  (March,  1948).  | 

Again,  the  Tax  Court  was  warranted  in  consider- 
ing the  testimony  at  the  hearing  to  the  effect  that  the 
ratio  of  investment  to  debt  in  a  soundly  financed 
similar  enterprise  is  expected  to  be  two  to  one,  or  at 
the  least  one  to  one.  The  owners  of  the  business 
should  have  as  much  or  more  in  it  than  the  creditors. 
(R.  430-433,  504-505,  519.) 

On  the  other  hand,  the  Tax  Court  was  warranted 
in  finding  unpersuasive,  the  taxpayers'  claim  that 
they  reasonably  anticipated  such  large  operation  profits 
from  the  new  venture  as  to  pay  off  this  overwhelming 
debt  structure.  This  claim  is  refuted,  for  example,  by 
the  acceptance  of  debentures  in  the  amount  of  $249,000 
absolutely  due  only  in  ten  years  and  subject  to  the 
R.F.C.  mortgage  of  $700,000.  The  circumstances  that 
in  the  hands  of  experienced  owners  and,  due  infer- 
entially  to  the  requirements  of  the  war,  Oregon  Steel 
did  earn  large  profits  for  the  new  owners,  could  not 
require  in  view  of  all  the  circumstances,  the  Tax 
Court,  as  a  matter  of  law,  to  be  persuaded  by  taxpayers' 
contention  with  respect  to  repayment.     (R.  66.) 
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C.  The  Tax  Court   correctly  applied  the   relevant 
'authorities 

'  As  already  discussed  in  subpoint  A,  supra,  the  issue 
here  is  one  of  fact.  Hence,  since  each  case  is  necessarily 
jconfined  to  its  peculiar  facts,  the  numerous  authorities, 
jsome  of  which  have  already  been  cited,  dealing  with 
jsiniilar  questions,'^  namely,  whether  an  advance  by  a 
jstockholder  is  to  be  regarded  as  a  loan  or  as  a  capital 
contril)ution,  for  purposes  of  asserted  bad  debt  or  in- 
terest deductions  are  helpful  principally  as  guides. 
Indeed,  in  many  instances,  it  is  impossible  to  select 
single  factors  which  can  be  pointed  to  as  decisive,  for 
elements  both  of  obligation  and  of  stock  are  commonly 
embodied  in  the  evidence.  The  primary  facts  may  be 
undisputed,  as  substantially  they  are  here,  but  con- 
flicting inferences  may  reasonably  be  drawn  from  them, 
and  it  is  the  peculiar  and  primary  province  of  the 
fact  finder  to  draw  these  and  weigh  the  evidence  in 
the  light  of  these  inferences.  This  is  the  lesson  of 
the  John  Kelley  case,  supra,  where  the  Supreme  Court 
declared  (p.  530)  : 

The  Tax  Court  is  fitted  to  decide  whether  the 
annual  payments  under  these  corporate  obliga- 
tions are  to  be  classified  as  interest  or  dividends. 
The  Tax  Court  decisions  merelv  declare  that  the 


^  See,  e.g.,  Wilshire  &  West.  Sandiviches  v.  Commissioner,  supra; 
Maloney  v.  Estate  of  Spencer,  172  F.  2d  638  (C.  A.  9th)  ;  U32  Broad- 
way Corp.  V.  Commissioner,  4  T.  C.  1158,  affirmed,  160  F.  2d  885 
(C.  A.  2d)  ;  Cohen  v.  Commissioner,  supra;  Janewaif  v.  Commis- 
sioner, 2  T.  C.  197,  affirmed,  147  F.  2d  602  (C.  A.  2d) ;  Van  Cliei 
V.  Helvcring,  135  F.  2d  254  (C.  A.  D.C.) ;  Commissioner  v.  Meridian 
&  Thirteenth  R.  Co.,  132  F.  2d  182  (C.  A.  7th)  ;  Pacific  Southicest 
Realty  Co.  v.  Commissioner,  128  F.  2d  815  (C.  A.  9th),  certiorari 
denied,  317  U.  S.  663;  Commissioner  v.  Schmoll  Fils  Associated, 
110  F.  2d  611  (C.  A.  2d) ;  United  States  v.  South  Georgia  Ry.  Co., 
107  F.  2d  3  (C.  A.  5th)  ;  Commissioner  v.  Proctor  Shop,  82  F.  2d 
792  (C.  A.  9th);  Commissioner  v.  O.P.P.  Holding  Corp.,  76  F.  2d 
11   (C.  A.  2d). 
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undisputed  facts  do  or  do  not  bring  the  payments 
under  the  definition  of  interest  or  dividends.  The 
docmnents  under  consideration  embody  elements 
of  obligations  and  elements  of  stock.  There  is  no 
one  characteristic,  not  even  exclusion  from  man- 
agement, which  can  be  said  to  be  decisive  iu 
the  determination  of  whether  the  obligations  are 
risk  investments  in  the  corporation  or  debts. 

While,  subsequent  to  the  decision  in  the  John  Kdleij 
case,  the  scoj^e  of  review  over  factual  decisions  of  the 
Tax  Court  has,  of  course,  been  extended,  through  the 
legislative  repeal  of  Dobson  t.  Commissioner,  320  U.  S. 
489,  rehearing  denied,  321  U.  S.  231,  by  amendment  to 
Section  1141  (a)  of  the  Internal  Revenue  Code  (see 
fn.  4,  supra),  the  essential  factual  nature  of  the  problem 
remains  the  same,*^  and  in  this  important  respect,  among 
others,  the  rule  laid  do^vu  by  the  Supreme  Court  in 
the  Kelley  case  remains  the  law.  Thus,  although,  since 
the  demise  of  Dobson,  the  appellate  courts  are  not 
limited  in  review  of  Tax  Court  decisions  to  clear  cut 
questions  of  law,  nevertheless,  the  Tax  Coiu't  or  the 
District  Court  remain  the  fact  finders,  and  as  the 
Supreme  Court  recently  pointed  out  in  United  States 
V.  XafionaJ  Association  of  Real  Estate  Boards,  supra, 
it  is  not  enough  that  an  appellate  court  might  give  the 
facts  another  construction  or  resolve  the  ambiguities 
differently,  the  appellate  scope  of  review  is  limited 
"because  our  mandate  is  not  to  set  aside  findings  of 
fact  'unless  clearly  erroneous'."  Applying  these 
principles  here,  it  is  submitted  that  the  factual  con- 
clusion reached  bv  the  fact  finder  in  wei chins:  the  evi- 


^  See.  to  the  same  effect,  Boehm  v.  Commissioner,  supra,  p.  293, 
where  the  Supreme  Court  said: 

The  circumstance  that  the  facts  in  a  particular  case  may  be 
stipulated  or  undisputed  does  not  make  this  issue  any  less 
factual  in  natm-e.  The  Tax  Court  is  entitled  to  draw  whatever 
inferences  and  conclusions  it  deems  reasonable  from  such  facts. 
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lence  and  the  inferences  to  be  drawn  from  it  constm- 
ng  and  resolving  its  ambiguities,  was  correct  and 
•ertainly  cannot  be  regarded  on  review  as  clearlv  er- 
roneous/'^ 

Similarly  on  these  principles  the  decision  below  for 
iiauy  reasons  cannot  fairly  be  regarded  in  variance 
dth  the  recent  decisions  of  this  Court  in  Moloney  v. 
ypencer,  supra,  and  Wilshire  d-  West.  Sandwiches  v. 


*'^  Taxpayers  also  argue  that  the  Tax  Court  failed  to  make  find- 
"ith  respect  to  advances  made  to  a  certain  National  Machinery 
any  and  Hesse  Ersted  Company,  supposed  to  be  indicative 
aer  transactions,  and  in  the  case  of  the  first  of  which  a  bad 
deduction  had  been  taken.     >Br.  21-22.  >     It  l=  asserted  that 
.  ieration  to  these  items  was  necessary  in  order  for  the  Tax 
..j.a.t  to  give  proper  weight  to  the  record.     iBr.  22.)     However, 
bnilar  items  were  explicitly  found  by  the  Tax  Court  (R.  3^39;, 
|nd  it  is  certainly  not  necessary  for  the  trier  of  the  facts  to  advert 
jo  every  detail  of  a  long  record  in  its  findings  nor  reasonable  to 
issume  that  aspects  of  the  evidence  were  disregarded,  merely  be- 
muse explicit  mention  is  not  made  of  them. 
i  Taxpayers  further  criticize  the  statement  in  the  fjndingff  (R.  42) : 

From  October  1921  Alaska  Jmik  made  nmnerous  advances 
<)i  cash  to  Oregon  Steel;  supplied  it  with  goods  of  varioas 
kinds  at  cost  and  paid  bills  for  it.  The  amounts  of  cash 
advance,  the  bills  paid  and  value  of  the  goods  famished  were 
charged  to  its  open  account  with  Alaska  Junk 

n  the  ground  that  the  goods  were  not  supplied  "at  cost"  (Br. 
'9-21  >.  The  record  contains  evidence,  however,  that  the  goods 
/ere  certainly  sometimes  supplied  at  cost.  (R.  215-216.)  More- 
ver,  it  is  obvious  that  there  is  no  parallel  between  the  advances 
f  merchandise  here  intended  to  form  part  of  the  permanent  struc- 
ure  ijf  Oregon  Steel  and  advances  of  merchandise  by  a  manu- 
acturing  parent  corporation  to  a  sales  subsidiary  for  general 
istribution  to  the  public.  In  any  event,  any  inaccuracy  in  com- 
'leteness  of  the  statement  criticized  was  harmless  and  does  not 
ndicate  that  the  Tax  Court  misunderstood  the  situation  in  prejudice 

0  the  result,  for,  as  the  Tax  Court  subsequently  noted  (R.  670): 

No  advance,  whether  by  cash  payment,  materials  supplied  or 

1  discharge  of  the  corporation's  bills  and  obligations,  was 
specifically  designated  as  made  in  satisfaction  of  a  stock  sub- 
scription, in  payment  for  bonds,  or  as  a  loan. 

.lie  primary  facts  found  by  the  Tax  Court,  covering  the  mass  of 
vidence  and  exhibits  introduced  and  a  complex  factual  situation 
»'ere  concededly  "correct  in  the  main".    (Br.  19.) 
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Commissioner,  supra,  as  apparently  taxpayers  contend. 
(Br.  11,  46-48.)  This  case  depends  on  its  facts  and 
those  on  theirs.  Moreover,  in  the  Spencer  case,  the 
factual  conclusion  of  the  District  Court  was  affirmed. 
In  addition  there,  for  instance,  this  Court  emphasized 
the  consistent  treatment  both  in  actions  and  bookkeep- 
ing of  the  parties  throughout  the  taxable  years  in 
regard  to  the  advances  (p.  641),  evidencing  the  debtor- 
creditor  relation,  as  well  as  notes  given  by  the  taxpayers 
to  the  corporations,  absent  in  the  instant  case.  Here, 
as  particularized  above,  there  was  substantial  evidence 
in  books,  transactions  and  writings,  inconsistent  with 
the  claim  of  debt. 

Again,  in  Wilshire  d-  West.  Sandwiches,  supra,  while 
this  Court  reversed  the  Tax  Court  finding  and  sustained 
an  interest  deduction,  the  facts  there  are  in  striking 
contrast  mth  those  here.  Promissory  notes  maturing 
in  two  years  at  6%  interest,  payable  quarterly,  were 
issued  there  for  the  asserted  loans,  and  though  not  paid 
in  time,  were  jDaid  in  full,  both  as  to  interest  and  prin- 
cipal. Further,  this  Court  placed  special  emphasis 
upon  the  finding  of  the  Tax  Court  there  that  the  parties 
originally  actually  intended  to  loan  the  money.  Indeed, 
this  Court's  disagreement  with  the  Tax  Court  in  the 
cited  case  seems  essentially  limited  to  the  latter 's  in- 
ference from  other  facts  and  circumstances  that  the 
original  intent  to  loan  was  subsequently  nullified. 

Thus,  the  cited  case  has  little  bearing  here,  where, 
for  example,  no  notes  were  ever  given,  except  the  merely 
formal  and  temporary  ones  made  on  the  day  they  were 
cancelled,  November  26,  1943,  and  substantially  as  part 
of  the  sale  of  the  stockholders'  interest  in  Oregon  Steel 
to  outside  parties.  Here  no  interest  was  charged,  de- 
manded, accrued  or  paid.  Again,  here  the  Tax  Court 
made  no  finding  of  intent  to  loan  at  any  time.  Surely, 
subjecting  here  the   asserted   lending   and   investing 
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;ransaction,  giving  creditors,  as  stockholders,  pro- 
prietary interest  in  proportion  to  their  alleged  loss, 
;o  the  "close  scrutiny"  which  this  Court  in  the  cited 
;ase  (p.  721)  declared  proper,  the  Tax  Court's  conclu- 
lion  on  the  instant  record  of  no  debt  is  comjjletely  com- 
)atible  with  the  decision  of  this  Court  in  the  cited  case. 
iVliile  here,  also,  as  there,  there  may  be  features  look- 
ng  both  ways,  it  surely  was  not  clear  error  for  the  Tax 
]ourt  to  conclude  on  this  very  different  record  from 
hat  involved  in  Wihhire  d-  West.  Sandwiclirs,  that  the 
eatures  sustaining  an  investment  transaction  here  pre- 
loniinated. 

Certainly,  the  decision  of  the  instant  issue  is  not  de- 
ermined  solely  by  the  parties  conclusory  characteri- 
lations  of  their  intent  and  the  Tax  Court  did  not  err  in 
v^eighing  the  evidence  in  the  light  of  all  of  the  indicia 
R.  63-64)  above  referred  to  and  repeatedly  recognized 
,nd  applied  in  John  Kelley  Co.  v.  Commissioner,  supra, 
jid  other  authorities  above  cited.     (Fn.  8.) 

II 

n  Any  Event,  the  Loss  Did  Not  Occur  in  Taxpayers'  Trade  or 
Business  and  the  Amount  of  the  Deduction  Is  under  Sec- 
tion 23    (k)  (4)   of  the  Code  Limited  to  Capital  Loss  Rates 

Furthermore,  should  this  Court  hold,  contrary  to 
lur  contention  in  Point  I,  supra,  that  debts  did  result 
rom  the  advances,  nevertheless  they  were  not  business 
iebts  and,  hence,  as  provided  by  Section  23  (k)  (4) 
'f  the  Code  (Appendix,  infra),  are  considered  as  a  loss 
rom  the  sale  or  exchange  of  a  capital  asset  held  for 
lot  more  than  six  months  and  deductible  only  at  the 
apital  loss  rates.  (Sec.  117.)  The  Tax  Court,  in  view 
>f  its  decision  in  favor  of  the  Commissioner  that  the 
dvances  did  not  result  in  a  bad  debt,  found  it  unneces- 
ary  to  consider  this  contention  with  respect  to  the  busi- 
less  character  of  the  alleged  loan  (R.  70),  also  made 
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by  the  Commissioner  below  (R.  62).  However,  the  Tax 
Court  did  make  fact  findings  with  respect  to  loans  or 
advances  occasionally  made  to  customers  by  Alaska 
Junk  in  the  expectation  of  maintaining  or  increasing 
its  trade,  and  also  that  Alaska  Junk  made  very  large 
advances  to  enterprises  in  which  members  of  the  Wolf 
and  Schnitzer  family  were  interested.    (R.  38-40.) 

Section  23  (k)  (4)  defines  a  "non-business  debt"  as 
"other  than  a  debt  the  loss  from  the  worthlessness 
of  which  is  incurred  in  the  taxpayer's  trade  or  busi- 
ness." The  pertinent  Treasury  Regulations  (Regula- 
tions 111,  Sec.  29.23  (k)-6.  Appendix,  infra),  provides: 

The  question  whether  a  debt  is  one  the  loss  from  the 
worthlessness  of  which  is  incurred  in  the  taxpay- 
er's trade  or  business  is  a  question  of  fact  in  each 
particular  case.  The  determination  of  this  ques- 
tion is  substantially  the  same  as  that  which  is  made 
for  the  purpose  of  ascertaining  whether  a  loss  from 
the  type  of  transaction  covered  by  section  23  (e) 
is  "incurred  in  trade  or  business"  under  para- 
graph (1)  of  that  section. 

The  character  of  the  debt  for  this  purpose  is  not 
controlled  by  the  circumstances  attending  its  crea- 
tion or  its  subsequent  acquisition  by  the  taxpayer 
or  by  the  use  to  which  the  borrowed  funds  are  put 
by  the  recipient,  but  is  to  be  determined  rather  by 
the  relation  which  the  loss  resulting  from  the  debt's 
becoming  worthless  bears  to  the  trade  or  business 
of  the  taxpayer.  If  that  relation  is  a  proximate 
one  in  the  conduct  of  the  trade  or  business  in  which 
the  taxpayer  is  engaged  at  the  time  the  debt  be- 
comes worthless,  the  debt  is  not  a  non-business  debt 
for  the  purposes  of  this  section. 

Applying  this  standard,  quoted  from  the  pertinent 
Regulations,  that — 

the  relation  which  the  loss  resulting  from  the  debt's 
becoming  worthless  bears  to  the  trade  or  business  of 
the  taxpayer 


the  findirip^s  (R.  88-40)  merely  show  that  taxpayers 
went  into  various  lines  of  business  to[i,ether,  which  they 
as  entrepreneurs  necessarily  financed  themselves.  There 
is  no  evidence  that  they  financed  any  other  business 
enter})rises  as  such  in  which  they  had  no  financial  in- 
terest. True,  they  made  advances  to  haulers  and  con- 
tractors in  the  nature  of  prepayments  f(jr  hauling  or 
procuring  iron  and  steel  scrap  for  them,  but  this  is 
a  far  cry  from  the  financing  business.  The  Tax  Court 
found  that  Alaska  Junk  was  (R.  33-34)  — 

engaged  in  the  business  of  buying,  selling  and  gen- 
erally dealing  in  junk,  pipe,  tools,  machinery,  hard- 
ware, scrai3  and  other  metal  products  in  Portland 
as,  indeed,  it  is  in  substance  stipulated  (R.  529). 

Certainly  it  is  not  a  normal  incident  of  the  business  of 
selling  iron  and  steel  scrap  or  of  selling  finished  steel 
to  go  into  the  business  of  manufacturing  steel  as  tax- 
payers did.  To  say  so  is  to  say  that  the  tail  can  wag  the 
dog.  The  factual  situation  here  is  readily  differenti- 
ated from  that  in  Moloney  v.  Spencer,  supra. 

Moreover,  the  situation  here  does  not  fall  within  any 
one  of  the  six  illustrations  contained  in  the  controlling 
Regulations  (Appendix,  infra),  which  clarified  the 
meaning  of  the  proximate  relationship  there  defined; 
for  every  illustration  reflects  a  debt  resulting  from  a 
sale  of  goods  in  the  ordinary  course  of  business.  Here, 
while  part  of  the  advances  consisted  of  merchandise 
from  the  inventories  of  Alaska  Junk,  such  advances 
did  not  involve  sales  in  the  regular  course  of  business. 
Moreover,  even  if  they  did,  there  is  no  evidence  to  show 
that  ]:)art,  if  any,  of  the  remainder  of  the  advances  upon 
which  the  loss  here  claimed  was  sustained,  consisted 
of  these  mechandise  advances  as  distinguished  from 
cash  advances. 

It  is  therefore  respectfully  submitted  that  the  debts, 
if  such  they  were,  were  non-business  debts  and  that  the 
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deduction  for  loss  thereon  must  be  limited  in  amount  t 
capital  loss  rates  in  accordance  with  the  mandate  c 
the  statute. 

CONCLUSION 

The  decisions  of  the  Tax  Court  are  correct  and  shouli 
be  affirmed 

Respectfully  submitted, 

Theeon  Lamae  Caudle, 

Assistant  Attorney  General.  I 
Ellis  X.  Slack, 
A.  F.  Prescott, 
I.  Hexry  Kutz, 

Special  Assistants  to  the 

Attorney  Generdl.l 

Mat,  1950. 
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APPENDIX 

Statute  asd  Regulation's  Involved 
Internal  Revenue  Code: 

Sec.  23.  Deductions  fbom  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 


(k)  [As  amended  by  Section  124  (a)  of  the 
Revenue  Act  of  1942.  c.*691.  56  Stat.  798.  and  Sec- 
tion 113  (a)  of  the  Revenue  Act  of  1943,  c.  63.  58 
Stat.  21]  Bad  Debts.— 

(1)  General  Bule. — Debts  which  become 
worthless  within  the  taxable  vear;  or  (in  the 
discretion  of  the  Commissioner)  a  reasonable 
addition  to  a  reserve  for  bad  debts:  and  when 
satisfied  that  a  debt  is  recoverable  only  in  part, 
the  Commissioner  may  allow  such  debt,  in  an 
amoimt  not  in  excess  of  the  part  charged  off 
within  the  taxable  year,  as  a  deduction.  This 
paragraph  shall  not  apply  in  the  case  of  a 
taxpayer,  other  than  a  bank,  as  defined  in  sec- 
tion 104.  with  respect  to  a  debt  evidenced  by  a 
security  as  defined  in  paragraph  (3  )  of  this  sub- 
section. This  paragraph  shall  not  apply  in  the 
case  of  a  taxpayer,  other  than  a  corporation, 
with  respect  to  a  non-biLsiness  debt,  as  defined 
in  paragraph  (4)  of  this  subsection. 

***** 

(4)  X  on -Business  Debts. — In  the  case  of  a 
taxpayer,  other  than  a  corporation,  if  a  non- 
business debt  becomes  worthless  within  the  tax- 
able year,  the  loss  resulting  therefrom  shall  be 
considered  a  loss  from  the  sale  or  exchange,  dur- 
ing the  taxable  year,  of  a  capital  asset  held  for 
not  more  than  6  months.  Tlie  term  "non-busi- 
ness debt**  means  a  debt  other  than  a  debt 
evidenced  by  a  security  as  defined  in  paragraph 
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(3)   and  otlier  than  a  debt  the  loss  from  th(l' 
worthlessness  of  which  is  incurred  in  the  tax- 
payer's trade  or  business. 

(26  U.S.C.  1946  ed.,  Sec.  23.) 

Treasury  Regulations  111,  promulgated  under  thdl 
Internal  Revenue  Code: 

Sec.  29.23   (k)-6  [As  amended  by  T.  D.  5458 
1945  Cum.  Bull.  45].    Non-Business  Bad  Debts.— 
In  the  case  of  a  taxpayer,  other  than  a  corpora- 
tion, if  a  non-business  bad  debt  becomes  entire!} 
worthless  within  a  taxable  year  beginning  aften 
December  31,  1942,  the  loss  resulting  therefroirc 
shall  be  treated  as  a  loss  from  the  sale  or  exchangq 
of  a  capital  asset  held  for  not  more  than  six  monthsli 
Such  a  loss  is  subject  to  the  limitations  proYidec( 
in  section  117  with  respect  to  gains  and  losses 
from  the  sale  and  exchange  of  capital  assets.    A 
loss  with  respect  to  such  a  de])t  will  be  treated  a^i 
sustained  only  if  and  when  the  debt  has  becomei 
totally  worthless,  and  no  deduction  shall  be  allowed) 
for  a  non-business  debt  which  is  recoverable  ir 
part  during  the  taxable  year.    Nor  are  the  provi-^ 
sions  of  this  subdivision  applicable  in  the  case  oi 
a  loss  resulting  from  a  security  as  defined  in  sec- 
tion 23   (k)(3).     A  non-business  debt  is  a  debt 
other  than  a  debt  the  loss  from  the  worthlessnese 
of  which  is  incurred  in  the  taxpayer's  trade  oi 
business  and  other  than  a  debt  evidenced  by  at 
security  as  that  term  is  defined  in  section  23  (k)( 
(3).    The  question  whether  a  debt  is  one  the  losei| 
from  the  worthlessness  of  which  is  incurred  ii 
the  taxx3ayer's  trade  or  business  is  a  question  oli 
fact  in  each  particular  case.     The  determinatiorf! 
of  this  question  is  substantially  the  same  as  thai 
which  is  made  for  the  purpose  of  ascertaining  j 
whether  a  loss  from  the  type  of  transaction  covered'' 
by  section  23  (e)  is  ''incurred  in  trade  or  business' 
under  paragraph  (1)  of  that  section. 

The  character  of  the  debt  for  this  purpose  is  no1 
controlled  by  the  circumstances  attending  its  crea- 
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tion  or  its  subsequent  acquisition  by  the  taxpayer 
or  by  the  use  to  which  tlie  borrowed  funds  are 
put  by  the  recipient,  but  is  to  be  determined  rather 
by  the  relation  which  the  loss  resulting  from  the 
debt's  becoming  worthless  bears  to  the  trade  or 
business  of  the  taxpayer.  If  that  relation  is  a 
proximate  one  in  the  conduct  of  the  trade  or  busi- 
ness in  w^hich  the  taxpayer  is  engaged  at  the  time 
the  debt  becomes  w'orthless,  the  debt  is  not  a  non- 
business debt  for  the  purposes  of  this  section. 

To  illustrate:  A,  an  individual  engaged  in  the 
grocery  business  and  who  makes  his  income  tax 
returns  on  the  calendar  year  basis,  extends  credit 
on  an  open  account  to  B  in  1941. 

(1)  In  1942  A  sells  the  business  but  retains  the 
claim  against  B.  The  claim  becomes  worthless 
in  A's  hands  in  1943.  A's  loss  is  controlled  by 
the  non-business  debt  provisions.  While  the 
original  consideration  was  advanced  by  A  in  his 
trade  or  business,  the  loss  was  not  sustained  as  a 
proximate  incident  to  the  conduct  of  any  trade  or 
business  in  which  he  was  engaged  at  the  time  the 
claim  became  worthless. 

(2)  In  1942  A  sells  the  business  to  C  but  sells 
the  claim  against  B  to  the  taxpayer,  D.  The  claim 
becomes  worthless  in  D's  hands  in  1943,  at  a  time 
when  D  is  not  engaged  in  a  trade  or  business  in- 
cident to  the  conduct  of  which  a  loss  from  the 
worthlessness  of  such  a  claim  would  be  a  x:)roximate 
result.  D's  loss  is  controlled  by  the  non-business 
debt  provisions,  even  though  the  original  con- 
sideration was  advanced  by  A  in  his  trade  or  busi- 
ness. 

(3)  In  1942  A  dies,  leaAdng  the  business,  includ- 
ing the  accounts  receivable,  to  his  son,  C,  the  tax- 
payer. The  claim  against  B  becomes  worthless  in 
C's  hands.  C's  loss  is  not  controlled  by  the  non- 
business debt  provisions.  While  C  did  not  advance 
any  consideration  for  the  claim  or  acquire  it  in 
carrying  on  his  trade  or  business,  the  loss  was 
sustained  as  a  proximate  incident  to  the  conduct 
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of  the  trade  or  business  in  which  he  was  engage^ 
at  the  time  the  debt  became  worthless. 

(4)  In  1942  A  dies,  leaving  the  business  to  hi 
son,  C,  but  the  claim  against  B  to  his  son,  D,  th 
taxpayer.  The  claim  against  B  becomes  worthies 
in  D's  hands  in  1943,  at  a  time  when  D  is  not  en 
gaged  in  a  trade  or  business  incident  to  the  conduce 
of  which  a  loss  from  the  worthlessness  of  such  , 
claim  would  be  a  proximate  result.  D's  loss  i 
controlled  by  the  nonbusiness  debt  provisions,  eve: 
though  the  original  consideration  was  advance" 
by  A  in  his  trade  or  business. 

(5)  In  1942  A  dies  and  while  his  executor,  G,  i 
carrying  on  the  business,  the  claim  against  B  be 
comes  worthless.  The  loss  sustained  by  A's  estati 
is  not  controlled  by  the  nonbusiness  debt  provi' 
sions.  While  C  did  not  advance  any  consideratioi 
for  the  claim  on  behalf  of  the  estate  or  acquire  i 
in  carrying  on  a  trade  or  business  in  which  th 
estate  was  engaged,  the  loss  was  sustained  as  ; 
proximate  incident  to  the  conduct  of  the  trade  o 
business  in  which  the  estate  was  engaged  at  tb 
time  the  debt  became  worthless. 

(6)  In  1942,  A,  in  liquidating  the  business,  at 
tempts  to  collect  B's  claim  but  finds  that  it  ha 
become  worthless.  A's  loss  is  not  controlled  h; 
the  non-business  debt  provisions,  since  a  loss  in 
curred  in  liquidating  a  trade  or  business  is  a  proxi 
mate  incident  to  the  conduct  thereof. 

The  provisions  of  this  section  with  respect  to  uon 
business  debts  are  applicable  only  to  taxable  year 
beginning  after  December  31,  1942. 


■it  V. 
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RESPONDENT'S  POINT  II.  BUSINESS  LOSS 

We  shall  answer  respondent's  contention  at  page  51 
of  his  brief  first.   He  states: 


"Furthermore,  should  this  court  hold,  contrary  to 
our  contention  in  Point  I,  Supra,  that  debts  did 
result  from  the  advances,  nevertheless  they  were 
not  business  debts  and,  hence,  as  provided  by  Sec- 
tion 23  (k)  (4)  of  the  Code,  are  considered  as  a  loss 
from  the  sale  or  exchange  of  a  capital  asset  held 
for  not  more  than  six  months  and  deductible  only 
at  the  capital  loss  rates.  (Sec.  117)" 

As  provided  in  Section  23,  Internal  Revenue  Code, 
to  be  deductible  a  debt  must  become  worthless  within 
the  taxable  year.  As  to  the  question  of  worthlessness 
the  court  found  (R.  51-2  and  Resp.  Br.  15-6): 

"Immediately  after  the  sale  the  purchasers  elected 
new  officers  and  directors,  Mears  becoming  presi- 
dent. Pursuant  to  a  resolution  of  the  new  directors 
and  with  the  consent  of  RFC,  the  corporation  gave 
to  Morris,  Sam  and  Rose  Schnitzer  and  Harry  J. 
and  Jennie  Wolf    ...    its  6%  note  for  $151,000, 

"By  accepting  the  $151,000  note  in  exchange  for 
the  two  newly  made  promissory  notes,  the  five  for- 
mer stockholders  of  Oregon  Steel  failed  to  recover 
$303,625.90  of  the  total  shown  due  from  the  cor- 
poration for  their  advances  on  open  account,  which 
at  the  time  showed  credit  balances  aggregating 
$454,625.90.    .    .    . 


"Alaska  Junk  then  charged  off  $202,350.60  on 
its  account  with  the  corporation  as  a  bad  debt." 
Also  see  Exhibit  22,  Minutes  of  Oregon  Steel's  di- 
rectors' meeting  November  26,  1943,  and  petitioners' 
Exhibit  20,  cancelled  note.) 

It  is,  therefore,  clear  that  the  loss  occurred  in  1943 
and  was  properly  recorded  in  that  year.  Was  it  incurred 
in  petitioners'   business?    Section   29.23(k)(6),   Regula- 


tion  111,  provides  in  part: 

"The  question  whether  a  debt  is  one  the  loss  from 
the  worthlessness  of  which  is  incurred  in  the  tax- 
payer's trade  or  business  is  a  question  of  fact  in 
each  particular  case.  The  determination  of  this 
question  is  substantially  the  same  as  that  which  is 
made  for  the  purpose  of  ascertaining  whether  a  loss 
from  the  type  of  transaction  covered  by  section 
23(e)  is  'incurred  in  trade  or  business'  under  para- 
graph (1)  of  that  section." 

The  application  of  Section  23  (k)  is  such  that  debts  are 
allowable  without  limitation  as  deductions  if  they  be- 
come worthless  as  a  proximate  incident  to  the  business 
of  the  taxpayer.  Obviously  petitioners  were  engaged  in 
business.  The  controverted  transactions  arose  in  the 
regular  course  of  petitioners'  business,  conducted  through 
Alaska  Junk  (R.  42). 

The  last  sentence  of  the  second  paragraph  and  the 
last  paragraph  of  Section  29.23 (k)  reads: 

"...  If  that  relation  is  a  proximate  one  in 
the  conduct  of  the  trade  or  business  in  which  the 
taxpayer  is  engaged  at  the  time  the  debt  becomes 
worthless,  the  debt  is  not  a  non-business  debt  for 
the  purposes  of  this  section. 

"To  illustrate:  A,  an  individual  engaged  in  the 
grocery  business  and  who  makes  his  income  tax 
returns  on  the  calendar  year  basis,  extends  credit  on 
an  open  account  to  B  in  1941." 

It  will  be  noted  the  above  provides  that  if  the  rela- 
tion of  the  debt  is  "proximate"  to  the  taxpayer's  business 
at  the  time  the  loss  occurs  it  is  not  a  non-business  bad 
debt.    Illustrations  1,  2  and  4  in  the  examples  given  un- 


der  Section  29.23 (k)  show  that  if  the  account  receivable 
claimed  as  a  bad  debt  is  separated  from  the  conduct  of 
the  creditor's  business  at  the  time  it  becomes  worthless, 
the  loss  is  not  sustained  as  a  proximate  incident  to  the 
conduct  of  the  business,  while  illustrations  3,  5  and  6 
show  that  if  the  account  remains  associated  with  the 
business  out  of  which  it  grew  till  it  becomes  worthless, 
the  loss  is  a  proximate  incident  of  the  conduct  of  the 
business,  and  hence  is  an  allowable  deduction  as  a  bad 
debt. 

It  would  be  redundant  to  argue  further  that  the  loss 
is  controversy  was  connected  with  petitioners'  business 
or  to  cite  cases  illustrative  of  that  point.  The  fact  is 
patently  obvious. 


THE  ISSUE 

ANSWERING  RESPONDENT'S  ARGUMENT  I  A 

Respondent's  argument  (Br.  21  et  seq.)  is  that  be- 
cause the  allowance  of  the  questioned  deduction  is  sub- 
ject to  legislative  grant,  petitioners  must  seek  it  "with 
prayer  and  supplication".  No  such  aura  of  sanctity  ob- 
scures petitioners'  rights.  It  is  true  that  all  deductions 
depend  upon  "legislative  grant",  but  that  grant  as  to 
debts  is  explicit  in  the  taxing  act,  and  to  establish  their 
right  to  the  allowance  of  the  claimed  loss  petitioners  are 
required  to  do  no  more  than  assume  the  burden  of 
establishing  the  existence  of  the  debt  as  a  debt  and  that 
it  became  worthless  in  1943. 


Respondent  laborious  briefs  this  point,  but  none  of 
his  argument  is  applicable  to  the  present  controversy, 
for  the  rule  he  defends  is  one  dealing  with  "statutory" 
construction.  The  cases  he  cites  clearly  show  this.  We 
are  concerned  here  with  a  factual  question.  Did  the  ad- 
vances create  a  "debt"?  If  they  did,  Section  23 (k)  says 
they  "shall  (must)  be  allowed  as  deductions"  in  comput- 
ing net  income.  How  could  the  legislative  "grace"  be 
more  explicit? 

Respondent  is  attempting  to  convert  a  rule  of  statu- 
tory construction  into  a  rule  for  the  interpretation  of 
facts.  This  he  may  not  do.  The  burden  of  proof  in  the 
case  at  bar  is  no  different  and  is  no  more  strict  than  in 
any  other  case. 

In  dealing  with  the  question  of  a  deduction  for  ob- 
solescence, the  Supreme  Court  in  Burnet  v.  Niagara 
Falls  Brewing  Co.,  282  U.S.  648  (1931),  said: 

"  .  .  .  It  is  a  familiar  rule  that  tax  laws  are  to 
be  liberally  construed  in  favor  of  taxpayers.  (Citing 
cases) 

"It  would  be  unreasonable  and  violate  that 
canon  of  construction  to  put  upon  the  taxpayer 
the  burden  of  proving  to  a  reasonable  certainty  the 
existence  and  amount  of  obsolescence.  Such  weight 
of  evidence  as  would  reasonably  support  a  verdict 
for  a  plaintiff  in  an  ordinary  action  for  the  recovery 
of  money  fairly  may  be  deemed  sufficient.    .    .    ." 

In  National  Weeklies  v.  Commissioner,  137  F.  (2d) 
39  (CCA.  8th,  1943),  the  court  stated  the  rule  as  fol- 
lows: 


"When  a  taxpayer  challenges  the  factual  war- 
rant for  a  deficiency  assessment  by  the  Commis- 
sioner, he  must  produce  evidence  before  the  Board 
of  Tax  Appeals  which  reasonably  demonstrates  that 
the  Commissioner  was  wrong.  Burnet  v.  Houston, 
283  U.S.  223,  51  S.  Ct.  413,  75  L.  Ed.  991;  Lamaghi 
Coal  Co.  V.  Helvering,  8  Cir.,  124  F.  2d  645;  Cle- 
ments V.  Commissioner,  8  Cir.,  88  F.  2d  791." 

Many  of  the  cases  cited  by  the  respondent  used  lan- 
guage speaking  of  legislative  grant  only  as  embellish- 
ment. In  many  of  the  other  cases  cited  the  facts  were 
stipulated  and  this  left  for  determination  only  the  terms 
used  in  the  taxing  statutes. 

In  the  present  case  there  is  no  question  whether  the 
statute  is  susceptible  of  one  meaning  or  another.  Its 
meaning  is  clear.  The  tests  for  analyzing  a  particular 
set  of  facts  to  determine  whether  they  come  within  the 
purview  of  the  statute  are  also  clear.  The  only  ques- 
tion is  with  respect  to  the  facts. 

RESPONDENT'S  POINT   B.   RECORD   FACTS 

Respondent  asserts  (Br.  25): 

"Taxpayers'  chief  reliance  is  on  the  testimony  of 
their  witnesses  at  the  hearing,  especially  Morris 
Schnitzer,  that  the  shareholders  never  intended  to 
invest  more  than  $187,800.00  in  stock.    .    .    ." 

Such  is  not  the  case.  Petitioners'  brief  fully  sets 
forth  the  facts  and  circumstances  upon  which  they  rely, 
and  among  them  are  (Pet.  Br.  11): 

"Petitioners'  Business  Includes  Making  Advances  as 
Loans." 


Under  this  heading  it  is  shown  that,  as  found  by  the 
Tax  Court,  the  advances  in  question  were  made  in  con- 
nection with  a  long  established  business  practice  followed 
by  Alaska  Junk  in  making  such  advances  "in  expecta- 
tion of  maintaining  or  increasing  its  trade"  (R.  38) ; 
that  Alaska  Junk  also  made  very  large  advances  to  en- 
terprises in  which  petitioners'  families  were  interested; 
that  some  of  the  advances  were  made  as  loans  and  some 
for  the  purchase  of  capital  stock;  that  Alaska  Junk  al- 
ways handled  these  transactions  on  its  books  of  account 
as  accounts  receivable;  that  Alaska  Junk  in  1933  had 
sustained  and  had  been  allowed  by  the  Commissioner 
a  deduction  on  account  of  a  loss  from  advances  made 
to  "a  subsidiary".  National  Machinery  Company  (R. 
198,  292,  360  and  Exhibit  56);  that  the  advances  to 
Oregon  Steel  were  made  under  identical  circumstances 
and  exactly  in  accordance  with  a  practice  which  had 
been  traditionally  followed  for  thirty  years;  that  there 
is  no  evidence  of  a  departure  from  standard,  orthodox 
practices  in  making  or  recording  the  advances  to  Oregon 
Steel;  that  Oregon  Steel  recognized  the  indebtedness  and 
recorded  Alaska  Junk's  vouchers  for  advances  "in  ex- 
actly the  same  manner  as  all  other  vouchers  or  invoices 
.  .  ."  (R.  452).  "All  accounts  (after  entries  for  stock 
issued  and  debentures  had  been  placed  on  the  books) 
would  be  current  and  would  be  paid  either  out  of  RFC 
funds  of  operating  profits."  (Testimony  Leon  D.  Mar- 
gosian,  certified  public  accountant,  R.  258) ;  that  the 
account  remained  on  the  books  of  both  the  debtor  and 
the  creditor  until  it  was  compromised  and  settled  in 
November,   1943,  by  the  issuance  of  a  third  mortgage 
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note;  that  the  settlement  with  both  creditors,  Alaska 
Junk  and  Morris  Schnitzer,  was  made  upon  the  basis 
of  the  indebtedness  of  Oregon  Steel  as  shown  by  its  open 
account  payable  to  the  respective  parties,  and  not  in 
proportion  to  the  amount  of  stock  held  by  each. 

All  of  these  facts  clearly  and  affirmatively  reflect  the 
existence  of  the  debtor-creditor  relationship,  and  neither 
the  trial  court  nor  respondent  pointed  to  a  single  af- 
firmative, positive,  evidentiary  fact  which  indicates  any 
other  intention  on  the  part  of  the  petitioners  of  Oregon 
Steel. 

Under  point  II,  2  (Br.  23-28)  petitioners  also  showed 
that  the  evidentiary  facts  as  found  by  the  Tax  Court 
require  the  ultimate  finding  the  advances  were  intended 
to  and  did  create  the  debtor-creditor  relationship. 

Petitioners  further  showed  (Br.  28-38)  that,  con- 
trary to  the  Tax  Court's  views,  the  documentary  evi- 
dence relied  upon  as  a  basis  for  its  adverse  inferences 
does  not  support  the  inferences  that  were  adopted. 

Point  1  (Resp.  Br.  27) 

The  rule  urged  by  respondents  that  the  mere  naming 
of  a  thing  is  not  conclusive,  is  a  true  one.  However,  all 
of  the  circumstances,  including  the  name  applied,  are 
to  be  considered  in  making  the  determination.  It  is  to 
be  noted  that  taxpayers  were  consistent  in  the  naming. 

The  Tax  Court  found  that  the  refusal  of  taxpayers 
to  invest  more  than  $250,000  (a  fortiori  $187,000)  was 
the  cause  of  their  difficulty  in  securing  outside  financing 


(R.  65).  Had  they  had  any  intention  of  ever  increasing 
the  invested  capital  it  would  have  been  to  their  greatest 
advantage  to  have  done  so  then,  but  they  did  not.  They 
steadfastly  refused  to  ever  increase  either  the  authorized 
or  the  invested  capital,  preferring  to  meet  the  obligations 
by  advances  continuously  characterized  as  loans. 

The  reasons  for  their  refusal  were  adequately  ex- 
plained by  Morris  Schnitzer.  He  promoted  the  project 
(R.  87).  He  wanted  to  keep  control  (R.  83).  If  the 
subscribed  capital  had  been  increased  he  would  have  lost 
control. 

The  Tax  Court  and  respondent  make  much  of  the 
fact  that  the  advances  made  were  used  for  investment 
in  corporate  organization  and  plant,  and  by  "their  very 
nature  (were)  placed  at  the  risk  of  the  business".  Surely, 
it  cannot  be  seriously  contended  that  the  use  of  the 
money  has  any  effect  upon  the  nature  of  the  advance. 
All  of  the  funds  from  RFC,  bank  loans  and  $190,000.00 
advanced  by  outside  creditors,  were  used  for  organiza- 
tion and  plant,  but  that  fact  does  not  alter  the  character 
of  the  advances  by  these  creditors. 

Point  2  (Resp.  Br.  27) 

Respondent  undertakes  to  brush  aside  as  meaning- 
less petitioners'  practice  of  charging  advances  to  debtors 
as  "accounts  receivable",  notwithstanding  the  fact  the 
practice  had  been  followed  for  thirty  years.  And  in  spite 
of  the  fact  they  represent  and  are  in  accordance  with 
the  standard,  orthodox  practice  of  handling  such  trans- 
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actions.  The  fact  the  charges  were  in  three  categories 
in  no  way  changes  the  legal  effect  of  the  debtor's  obliga- 
tion. They  were  all  charges  to  the  vendee,  and  nothing 
would  have  been  added  by  making  charges  to  three 
separate  accounts  receivable. 

Point  3  (Resp.  Br.  2S) 

Respondent  raises  the  point  that  no  interest  was 
charged  and  no  written  evidence  of  indebtedness  was 
issued  to  cover  the  advances.  This  might  be  a  significant 
fact,  except  for  two  things.  While  interest  and  formal 
written  evidence  of  indebtedness  are  indicia  of  indebted- 
ness, it  cannot  be  argued  that  a  debt  does  not  exist  or 
is  not  a  debt  simply  because  interest  is  not  charged  or 
accrued,  or  that  no  evidence  of  indebtedness  was  issued. 
Further,  this  was  not  an  isolated  transaction.  It  was  one 
of  many  similar  transactions  wherein  taxpayer  made 
advances  to  various  enterprises  (R.  38-40).  There  is 
not  one  scintilla  of  evidence  of  interest  ever  having  been 
charged  in  any  of  those  transactions,  except  Hesse 
Ersted  Company  (R.  236).  No  question  has  ever  been 
raised  as  to  the  intent  of  the  parties  in  those  transactions 
to  create  a  debt  and  from  the  evidence  we  can  but  de- 
duce that  the  surrounding  facts  were  identical;  no  inter- 
est charge,  no  written  evidence  of  indebtedness  except 
the  open  book  account,  no  date  certain  for  payment, 
etc.  Petitioners  were  engaged  in  the  business  of  making 
loans,  but  were  not  so  engaged  for  a  direct  profit  on  the 
loan.  Their  purpose  was  to  create  good  will,  to  help  in 
starting    new    businesses    as    prospective    customers    of 
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their  business,  and  to  encourage  new  or  growing  present 
customers  to  trade  or  continue  to  trade  with  them.  It  is 
significant  that  these  previous  loans  were  repaid  by- 
supplying  merchandise  and  scrap,  and  seldom  in  cash 
(R.  234-238,  302-308). 

Point  4  (Resp.  Br.  29) 

Respondent  complains  that  no  notes  except  those 
dated  November  26,  1943,  were  given. 

(a)  It  is  well  known  that  in  trade  it  is  not  the  prac- 
tice to  execute  notes  for  trade  accounts,  and  it  is  axio- 
matic that  this  is  not  necessary  to  create  an  indebted- 
ness. 

(b)  Nor  is  corporate  action  necessary  in  ordinary, 
everyday  business  transactions,  such  as  those  involved 
here,  in  order  to  create  a  subsisting  liability.  As  early 
as  1924  the  Board  of  Tax  Appeals  (now  Tax  Court)  held 
in  the  appeal  of  Rube  Isaac  &  Co.,  1  B.T.A.  45,  that 
closely  held  corporations  act  very  much  like  partnerships 
and  that  any  acts  of  the  corporation 

"...  pursuant  to  oral  understanding  are  as 
binding  as  though  sanctified  by  the  most  rigid  ad- 
herence to  legal  formality,    .    .    .    (Citing  cavses." 

Nor  is  it  necessary  to  fix  an  absolute  date  of  maturi- 
ty. However,  in  the  instant  case,  as  testified  by  Leon 
Margosian 

"I  was  instructed  ...  all  other  accounts  would  be 
current  and  would  be  paid  either  out  of  RFC  funds 
or  operating  profits."    (R.  453) 

The  accounts  were  to  be  repaid  currently. 
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Point  5  (Kesp.  Br.  29) 

Here  respondent  dwells  upon  what  he  terms  a  strict 
rule  of  construction.  Petitioners  are  well  aware,  as  has 
been  set  out  above,  that  they  must  show  that  a  debt 
existed  and  that  it  became  worthless,  but  Congress  has 
specifically  provided  for  the  deduction  of  all  losses  re- 
sulting from  debts  becoming  worthless,  and  the  degree 
of  proof  required  here  is  no  greater  than  that  required 
with  respect  to  such  items  as  interest,  expenses,  depre- 
ciation, taxes  and  any  other  such  items  provided  for  in 
the  revenue  act.  This  is  a  "business  deduction",  and  the 
transactions  that  are  the  subject  matter  of  the  loss  were 
ordinary  and  necessary  business  transactions.  Therefore, 
they  must  be  viewed  in  that  light.  To  require  more 
would  be  to  place  an  unnecessary  burden  and  penalty 
upon  legitimate  business  operations.  These  debts  were 
created  out  of  profit  producing  transactions  entered  into 
at  arms  length,  including  the  sale  of  merchandise  at  the 
regular  going  prices  to  the  trade,  and  petitioners  have 
paid  Federal  incomes  taxes  upon  the  profits  made  from 
said  transactions.  It  would  be  a  harsh  rule  indeed  for 
the  government  to  apply  one  standard  of  construction 
against  a  taxpayer  in  obtaining  taxable  profit  upon  such 
transactions,  and  to  apply  a  stricter  standard  in  depriv- 
ing the  same  taxpayer  of  the  loss  sustained  in  connection 
with  the  identical  transactions. 

The  chronological  sequence  of  events  set  forth  by 
respondent  is  very  helpful  and  significant.  He  continu- 
ally talks  of  ambiguities  of  taxpayers'  dealings,  but  it 
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should  be  apparent  to  this  court  that  far  from  being  am- 
biguous they  are  consistently  and  clearly  indicative  of 
the  intent  to  create  a  debt.  Certificate  of  Contributions 
Of  Capital  (Ex.  Q),  clearly  shows  intent  to  create  a 
debt.  Respondent  makes  much  of  the  words  "con- 
tributed capital"  but  his  argument  shows  a  complete 
lack  of  careful  analysis.  While  vigorously  urging  the 
rule  that  parties  cannot  rely  on  words  of  art  for  their 
technical  meaning,  but  must  look  to  legal  effect,  he  com- 
pletely ignores  his  own  warnings.  The  certificate  states 
Petitioners  had  (note  the  use  of  the  past  tense)  "con- 
tributed capital"  of  $299,069.70,  and  that  Morris  Schnit- 
zer  had  "contributed  capital"  of  $138,984.11,  and,  most 
significantly,  continues : 

"...  that  there  will  be  issued  to  such  con- 
tributors, .  .  .  common  stock  in  said  corporation 
at  par  in  the  sum  of  $187,700,  and  the  balance  in  the 
debentures  of  said  corporation.  .  .  ."  (Italics  sup- 
plied) 

Respondent  asks  this  court  to  infer  Morris  Schnit- 
zer,  by  use  of  the  words  "contributed  capital",  is  in- 
consistent with  his  testimony  the  parties  did  not  intend 
to  invest  more  than  $187,700.  A  careful  reading  clearly 
shows  that  Morris  Schnitzer  included  in  "contributed 
capital"  both  investment  and  debt,  and  the  ordinary 
meaning  of  the  words  "contributed  capital"  must  be 
tempered  by  their  obvious  use  to  embrace  both  invest- 
ment and  debt,  as  is  clearly  set  forth  in  the  body  of 
the  instrument.  Contrary  to  respondent's  attempt  to 
use  this  exhibit  to  impeach  Morris  Schnitzer's  testimony 
as  to  intent,  it,  in  fact,  substantiates  it. 
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The  significance  of  the  balance  of  the  instrument 
was  to  reassure  RFC  its  loan  would  at  all  times  be  para- 
mount to  all  advances  made  by  the  incorporators. 

Exhibit  R  referred  to  by  respondent  is  in  the  same 
terminology  and  by  its  terms  it,  too,  specifically  defines 
"contributed  capital"  and  the  phrase  "contributed  as 
capital  investment"  as  including  investment  and  debt. 
Thus,  again,  no  significance  to  the  terms  can  be  given 
outside  the  obvious  meaning  contained  in  the  entire 
instruments. 

Counsel's  attempt  to  minimize  the  importance  of  the 
actual  repayment  by  RFC  of  $114,519  on  the  debt  em- 
phasizes the  significance  of  the  fact.  An  actual  repay- 
ment of  $114,519  on  the  total  debt  was  made.  The  fact 
stands  as  a  beacon  light. 

Counsel  (Br.  14)  would  regard  as  significant  the  fact 
at  the  time  debentures  were  issued,  they  were  not  issued 
for  the  full  amount  of  the  open  account  outstanding. 
The  simple  fact  is,  a  debt  is  a  debt.  The  issuance  of 
debentures  would  not  change  an  investment  into  a  debt. 
No  allocation  of  this  open  account  was  needed.  A  debt 
without  security  is  nonetheless  a  debt,  and  coimsel's 
shock  at  a  failure  to  take  debentures  for  the  balance  of 
the  account  did  not  change  its  essential  character  as  a 
debt. 

In  counsel's  speculation  as  to  Petitioners'  intent  to 
withhold  any  designation  of  the  advances  awaiting  their 
best  advantage  (Br.  41)  he  is  laboring  without  benefit  of 
evidence. 
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Every  act  and  deed,  every  word  spoken  or  written 
prior  to  the  collapse  of  Oregon  Steel  indicates  an  abiding 
intention  to  regard  these  advances  over  the  amount  of 
the  authorized  capital  as  debt.  There  are  only  failing 
inferences  to  the  contrary.  Petitioners  steadfastly  re- 
fused to  convert  their  loans  to  investment,  notwithstand- 
ing the  refusal  of  Commercial  Credit  Corporation,  Bank 
of  America,  Bank  of  Portland  and  New  York  Invest- 
ment houses  to  advance  capital  unless  they  did  so  (R. 
43).  These  are  "record  facts"  and  not  testimony  given 
five  years  after  the  transactions. 

It  is  difficult  to  see  how  counsel  or  the  Tax  Court 
could  find  any  intent  other  than  to  create  a  debt  in  view 
of  these  facts.  One's  declaration  as  to  a  fact  made  at  a 
time  when  his  then  best  interest  lies  contrary  to  such 
a  declaration  is  one  that  simply  cannot  be  overcome. 

Counsel's  Point  6  (Br.  43)  is  fully  answered  in  Peti- 
tioners' brief,  pages  42-45. 

PETITIONERS   HUST   SHOW  THAT   TRIER'S 
FINDING  WAS  ERRONEOUS 

As  to  respondent's  argument  that  petitioners  must 
show  the  trial  court's  findings  that  the  advances  did  not 
create  a  debt  is  "clearly  erroneous",  petitioners  assume 
that  burden.  The  problem  is:  When  is  a  finding  "clearly 
erroneous?"  We  have  it  on  the  highest  authority,  United 
States  V.  U.  S.  Gypsum  Company,  333  U.S.  364  (1948), 
that  a  finding  is  clearly  erroneous  when,  although  there 
is  evidence  to  support  it,  on  the  entire  record  the  re- 
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viewing  court  is  left  with  the  firm  conviction  a  mistake 
has  been  committed.  Neither  the  Tax  Court  nor  re- 
spondent points  to  a  single  cogent,  convincing  fact  upon 
which  to  bottom  the  inferences  leading  to  the  court's 
ultimate  findings  or  conclusions,  and  this  court  need  not 
go  outside  of  the  trial  court's  own  detailed  evidentiary 
findings  to  discover  the  error  it  committed.  The  primary- 
facts  found  contain  all  essential  elements  of  a  debtor- 
creditor  relationship,  and  the  court  points  to  no  affirma- 
tive, positive,  unorthodox  act  connected  with  the  con- 
demned transactions,  even  in  the  light  of  the  most  rigid 
income  tax  standards,  which,  upon  impartial  analysis, 
shows  any  thought  or  intention  by  petitioners  to  treat 
the  advances  other  than  as  accounts  receivable  which 
they  expected  to  be  repaid. 

The  debtor-creditor  relationship  does  not  depend 
upon  fixed  indicia,  such  as  notes,  interest,  corporate  ac- 
tion authorizing  purchase  of  merchandise  or  receipt  of 
advances,  but  depends  upon  normal  indicia  applicable 
to  individual  situations. 

The  court's  inferences  are  strained,  illogical  and  do 
not  conform  to  a  natural,  rational  interpretation  applica- 
ble to  regular,  standard,  orthodox  business  transactions. 
The  essential  question  is  whether  the  debtor-creditor 
relationship  was  created  by  the  sales  of  merchandise  and 
the  advances  made  to  Oregon  Steel.  The  evidence  is 
clear  that  not  only  petitioners  but  Oregon  Steel  intended 
to  create  a  debt. 

Regarding  respondent's  reference  to  corporate  lia- 
bilities, capital  stock,  use  of  the  funds,  adequacy  of  cor- 


17 

porate  capital,  payment  of  interest,  payment  of  advances 
from  corporate  profits,  etc.,  none  of  these  conditions  is 
determinative  of  the  question,  none  is  recognized  by  the 
courts  as  determinative  criteria,  but  as  petitioners  point 
out,  page  45-49  of  their  brief,  the  SOLE  criterion  fol- 
lowed in  the  cases  is  the  "intent  of  the  parties",  and 
only  insofar  as  relevant  facts  bear  upon  that  point  are 
they  of  help  in  determining  the  issue.  Respondent  seeks 
to  draw  the  attention  of  the  court  away  from  the  pri- 
mary facts.  We  have  a  clear  statement  of  the  evidentiary 
facts  upon  which  to  ground  the  ultimate  findings.  The 
court  forsakes  the  preponderant  facts  and  magnifies  in- 
significant circumstances  considered  as  rebutting  them. 

On  the  question  of  when  findings  are  "clearly  errone- 
ous" Judge  Orr  struck  at  the  heart  of  the  problem  in 
Wilshire  and  Western  Sandwiches,  Inc.  v.  Comnnissioner, 
175  F.  (2d)  718,  in  the  following  language: 

"Petitioner  asserts  that  the  transactions  under 
consideration  here  have  few  of  the  characteristics  of 
the  people  dealing  at  arms  length.  Whatever  view 
may  be  taken  as  to  the  number  of  those  character- 
istics, the  controlling  fact  remains  that  those  which 
appear  are  the  essentials  of  a  bona  fide  transaction. 
In  reaching  this  conclusion  we  think  we  are  dealing 
with  substance  and  reality  and  not  mere  form,  a 
requirement  in  the  field  of  taxation."  (Italics  sup- 
plied) 

Whatever  inference  may  have  been  drawn  by  the 
trial  court  the  "controlling  facts"  here  are  that  for  thirty 
years  petitioners  had  been  engaged  in  a  business  which 
included  making  advances  to  other  persons  for  "main- 
taining or  increasing  its  trade";  in  June,  1941  more  than 
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four  months  before  any  advances  were  made  to  Oregon 
Steel  petitioners  fixed  the  amount  of  stock  they  intended 
to  subscribe;  the  books  of  all  parties  consistently  re- 
corded the  advances  under  a  debtor- creditor  classifica- 
tion; these  accounts  remained  as  originally  entered  until 
the  obligations  were  compromised  and  written  off  as 
bad  debts. 

While  it  is  true  Rule  52  FRCP  contemplates  that 
in  appraising  oral  testimony  the  appeal  court  must  give 
"due  regard  ...  to  the  opportunity  of  the  trial  court 
to  judge  of  the  credibility  of  the  witnesses",  neverthe- 
less, as  stated  by  this  court  in  Grace  Bros.,  Inc.  v.  Com- 
missioner, 173  F.  (2d)  173,  "it  is  axiomatic  that  uncon- 
tradicted testimony  must  be  followed"  and  there  is  no 
exception  to  this  rule  unless  the  witnesses  stand  im- 
peached and  the  impeachment  is  conjoined  with  contra- 
dictory testimony,  physical  facts  actually  proved,  or  the 
testimony  is  inherently  improbable.  It  is  noteworthy 
that  respondent  does  not  attempt  to  show  that  the  testi- 
mony of  petitioners'  witnesses  was  contradicted  by  other 
testimony,  or  "by  facts  actually  proved",  but  he  mildly 
suggests  (Br.  26): 

"The  Tax  Court  did  not  err  in  declining  to  accept 
testimony  .  .  .  which  in  the  light  of  the  entire 
record  might  reasonably  be  regarded  as  inherently 
improbable."    (Italics  supplied) 

This  falls  far  short  of  justifying  the  Tax  Court  in  arbi- 
trarily disregarding  this  uncontradicted  testimony,  and 
constitutes  plain  error,  as  is  so  aptly  expressed  in  Law- 
ton    V.    Commissioner,    164   F.    (2d)    380    (CCA.    6th, 
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1947),  and  Grace  Bros.,  Inc.  v.  Commissioner,  173  F. 
(2d)  170  (CCA.  9th,  1949).  This  rule  is  not  relaxed 
by  the  fact  the  witnesses  were  friendly.  Perjury  is  per- 
jury and  truth  is  truth,  whether  from  the  lips  of  friendly 
or  adverse  witnesses. 

Such  cases  as  Aetna  Life  Insurance  Co.  v.  Kepler, 
116  F.  (2d)  1  (CCA.  8th,  1941),  quoting  William  D. 
Mitchell,  Chairman  of  Advisory  Committee  for  revision 
of  FRCP;  Fleming  v.  Palmer,  123  F.  (2d)  749  (CCA. 
1st,  1941);  Murray  v.  Noblesville  Milling  Co.,  131  F. 
(2d)  470,  474  (CCA.  7th,  1942);  Presidio  Mining  Co.  v. 
Overton,  270  Fed.  388  (CCA.  9th,  1921),  are  authority 
for  the  rule  that  if  ultimate  findings  by  the  trier  are  con- 
trary to  the  clear  weight  of  evidence  or  the  preponder- 
ance of  the  evidence  they  are  clearly  erroneous. 

The  evidentiary  facts  found  by  the  court  meet  the 
requirement  laid  down  by  Lawton  v.  Commissioner, 
supra,  in  that  they  "lend  a  flavor  of  truthfulness  to 
their  assertions".  Consequently,  this  testimony  may  not 
be  disregarded  but  "must  be  followed". 


THE  DOCTRINE  OF  STARE  DECISIS 

In  Wilshire  ^  Western  Sandwiches,  Inc.  v.  Commis- 
sioner, supra,  and  Maloney  v.  Spencer,  172  Fed.  (2d) 
638,  the  court  has  held  that  "intent"  of  the  parties  with 
respect  to  transactions  such  as  those  involved  in  this 
appeal  is  controlling.  To  decide  otherwise  in  this  case 
would  be  contrary  to  that  rule. 
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See  Jorgensen  v.  Swope,  114  F.  (2d)  988  (CCA.  9th, 
1940),  in  which  the  trial  court  followed  its  previous  de- 
cision in  Cooke  v.  Swope,  and  stated : 

"...  The  decision  of  the  trial  judge  in  Cooke 
V.  Swope,  supra,  was  sustained  by  this  court.  9  Cir., 
109  F.  2d  955.  Our  decision  in  that  case  should  be 
followed  unless  there  is  some  controlling  distinction 
or  some  subsequent  decision  by  the  Supreme  Court 
requiring  us  to  depart  therefrom.    There  are  none." 

Also  in  Papani  v.  United  States,  84  F.  (2d)  160 
(CCA.  9th,  1936),  unlawful  search  was  involved  and 
this  court  said: 

"...  However,  this  court  has  determined  that 
such  statements  are  not  always  conclusive,  but  must 
be  considered  with  the  other  actions  of  the  officers, 
and  the  surrounding  circumstances  (Citing  cases). 
Such  rule,  under  the  doctrine  of  stare  decisis,  is 
controlling  with  respect  to  this  court." 


CONCLUSION 

The   Tax   Court's   decisions  were   clearly  erroneous 
and  should  be  reversed. 

Respectfully  submitted, 

RoBT.  T.  Jacob, 
Jacob  &  Brown, 

Attorneys  for  Petitioners. 

Garthe  Brown, 
Of  Counsel. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  29034G 

MARY  ZELLMER,  as  Administratrix  of  the  Es- 
tate of  ORVAL  ZELLMER;  and  MARY 
ZELLMER,  an  Individual, 


Plaintiff,       ^ 


vs. 


ACME  BREWING  CO.,  a  Corporation,  FIRST 
DOE,  SECOND  DOE,  THIRD  DOE,  FIRST 
DOE  COMPANY,  SECOND  DOE  COM- 
PANY, and  THIRD  DOE  COMPANY, 

Defendants. 

COMPLAINT  FOR  WRONGFUL  DEATH 
AND  BREACH  OF  WARRANTY 

Plaintiff  complains  of  defendants  and  for  her 
first  claim  alleges  that: 

L 

Defendants,  First  Doe,  Second  Doe,  Third  Doe, 
First  Doe  Company,  Second  Doe  Company,  and 
Third  Doe  Company,  are  sued  herein  by  said  names, 
which  are  fictitious,  for  the  reason  that  plaintiff 
does  not  know  the  true  names  of  said  defendants, 
and  plaintiff  prays  leave  that  when  said  true  names 
are  ascertained,  plaintiff  may  amend  this  complaint 
to  set  forth  said  true  names,  together  with  appro- 
priate charging  allegations. 
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II. 

On  February  21,  1949,  Mary  Zellmer  was  duly 
appointed  Administratrix  of  the  estate  of  Orval 
Zellmer,  deceased,  in  the  Second  Judicial  District 
Court  of  the  State  of  Nevada,  in  and  for  the  County 
of  Washoe.  Thereafter,  and  on  June  15,  1949,  Mary 
Zellmer  duly  qualified  as  such  Administratrix  and 
Letters  of  Administration  were  duly  issued  to  her 
on  Jime  15,  1949,  by  the  said  Second  Judicial  Dis- 
trict Court  of  the  State  of  Nevada,  in  and  for  the 
County  of  Washoe. 

III. 

At  all  times  mentioned  herein,  defendant,  Acme 
Brewing  Co.,  was  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  was  doing  business  in  the  North- 
ern District  of  California. 

IV. 

At  all  times  mentioned  herein,  Mary  Zellmer  was 
and  now  is  a  resident  of  the  State  of  Nevada. 

V. 

From  on  or  about  January  18,  1944,  Mary  Zell- 
mer and  Orval  Zellmer,  her  husband,  were  the  own- 
ers and  oi^erators  of  the  Red  Feather  Bar  and  Res- 
taurant, located  in  the  Town  of  Wadsworth,  County 
of  Washoe,  State  of  Nevada. 

VI. 

On  or  about  October  10,  1947,  Mary  Zellmer  and 
her   husband,   the   said   Orval   Zellmer,   purchased 
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twenty-five  cases  of  beer  from  the  Shoshone  Coca- 
Cola  Bottling  Co.  of  Reno,  Nevada.  The  said  twen- 
ty-five cases  of  beer  were  manufactured  by  defend- 
ant, Acme  Brewing  Co.,  and  distributed  through 
and  by  the  said  Shoshone  Coca-Cola  Bottling  Co. 
in  Reno,  Nevada. 

VII. 

On  or  about  November  30,  1947,  at  Wadsworth, 
County  of  Washoe,  State  of  Nevada,  the  said  Orval 
Zellmer  opened  one  of  the  bottles  of  Acme  Beer 
from  said  twenty-five  cases  of  beer,  and  Mary  Zell- 
mer and  the  said  Orval  Zellmer  each  drank  part 
of  the  contents  thereof. 

VIII. 

After  Orval  Zellmer  and  Mary  ZeUmer  drank 
said  beer  as  aforesaid,  they  discovered  that  said 
bottle  contained  a  dead  mouse.  The  said  mouse  was 
present  in  said  bottle  due  to  the  careless  and  neg- 
ligent manufacture  of  said  beer  by  defendant,  Acme 
Brewing  Co.,  rendering  said  beer  unfit  for  human 
consumption  and  dangerous  and  injurious  to  hu- 
man life. 

IX. 

As  a  direct  and  proximate  result  of  defendant's 
negligent  and  careless  manufacture  of  said  bottle  of 
beer,  Orval  Zellmer  became  violently  ill  and  there- 
after died  on  or  about  February  25,  1948,  at  Wads- 
worth,  County  of  Washoe,  State  of  Nevada. 

X. 

As  a  direct  and  proximate  result  of  defendant's 
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negligent  and  careless  manufacture  of  said  bottle 
of  beer,  the  estate  of  Orval  Zellmer,  deceased,  be- 
came liable  for  medical  and  funeral  expenses  in  the 
amount  of  $954.00. 

XI. 

As  a  direct  and  proximate  result  of  defendant's 
negligence  aforesaid,  which  directly  and  proximate- 
ly caused  the  death  of  said  Orval  Zellmer,  plaintiff, 
as  Administratrix  of  the  estate  of  Orval  Zellmer, 
has  been  damaged  generally  in  the  amount  of 
$120,000.00. 

Wherefore,  plaintiff  prays  judgment  as  herein- 
after requested. 

And  for  a  Second  and  Separate  Claim,  plaintiff 
alleges  that: 

I. 

Plaintiff  repleads  and  incorporates  herein  by  ref- 
erence paragraphs  I,  II,  III,  IV,  V,  VI,  VII,  and 
VIII  of  plaintiff's  first  claim. 

II. 

The  presence  of  said  mouse  in  said  bottle  of  Acme 
Beer  constituted  a  breach  by  defendant.  Acme 
Brewing  Co.,  of  an  implied  warranty  of  fitness  for 
the  purpose  for  which  said  beer  was  sold  by  defend- 
ant, and  rendered  the  said  bottle  of  beer  unfit  for 
human  consumption  and  dangerous  and  injurious  to 
human  life. 
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III. 

As  a  direct  and  proximate  result  of  defendant's 
breach  of  warranty  as  aforesaid,  Orval  Zellmer  be- 
came violently  ill  and  thereafter  died  on  or  about 
February  25,  1948,  at  Wadsworth,  County  of  Wa- 
shoe, State  of  Nevada. 

IV. 

As  a  direct  and  proximate  result  of  defendant's 
breach  of  warranty  as  aforesaid,  which  directly  and 
proximately  caused  the  death  of  Orval  Zellmer,  the 
estate  of  Orval  Zellmer  became  liable  for  medical 
and  funeral  expenses  in  the  amount  of  $954.00. 

V. 

As  a  direct  and  proximate  result  of  defendant's 
breach  of  warranty  as  aforesaid,  which  directly  and 
proximately  caused  the  death  of  said  Orval  Zellmer, 
plaintiff,  as  Administratrix  of  the  estate  of  Orval 
Zellmer,  has  been  damaged  generally  in  the  amount 
of  $120,000.00. 

Wherefore,  plaintiff  prays  judgment  as  herein- 
after requested. 

And  for  a  Third  and  Separate  Claim,  plaintiff 
alleges  that: 

I. 

Plaintiff  repleads  and  incorporates  herein  by  ref- 
erence paragraphs  I,  III,  IV,  V,  VI,  VII  of  plain- 
tiff's first  claim. 

II. 

The  presence   of   said  mouse   in   said  bottle   of 
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Acmo  Beer  constituted  a  breach  by  defendant,  Acme 
Brewing  Co.,  of  an  implied  warranty  of  fitness  for 
the  purpose  for  which  said  beer  was  sold  by  defend- 
ant and  rendered  the  said  bottle  of  beer  unfit  for 
human  consumption  and  dangerous  and  injurious 
to  human  life. 

III. 

As  a  direct  and  proximate  result  of  defendant's 
breach  of  warranty  as  aforesaid,  plaintiff  became 
violently  ill,  and  suffered  severe  internal  strain  and 
injuries  from  repeated  and  prolonged  periods  of 
vomiting  and  was  unable  to  consume  normal  food 
for  more  than  one  month,  and  was  rendered  sick, 
sore,  and  disabled  and  confined  to  her  home  for 
more  than  three  months,  and  suffered  great  and  ir- 
reparable physical  damages. 

IV. 

Plaintiff  is  infoi*med  and  believes  and  therefore 
alleges  upon  such  information  and  belief  that  she 
has  suffered  permanent  mental  damages  which  will 
partially  incapacitate  her  from  earning  her  liveli- 
hood and  will  require  future  medical  care  and  serv- 
ices for  many  years,  and  that  she  has  been  dam- 
aged generally  in  the  amount  of  $100,000.00. 

Wherefore,  plaintiff  prays  judgment  as  follows: 

1.  On  her  first  claim  for  the  sum  of  $120,954.00. 

2.  On  her  second  claim  for  the  sum  of  $120,- 
954.00. 

3.  On  her  third  claim  for  the  sum  of  $100,000.00. 
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4.  For  her  costs  of  suit  incurred  herein,  and 

5.  For  such  other  and  further  relief  as  the  Court 
shall  deem  proper. 

/s/  BRUCE  WALKUP, 

Attorney  for  Plaintiff. 

(Endorsed):   Filed  Jul.  29,   1949. 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Defendant,  Acme  Brewing  Co.,  a  corporation, 
moves  the  Court  to  dismiss  the  complaint  herein 
on  the  grounds  that  it  appears  from  the  face  of  the 
complaint  that  the  cause  of  action  set  up  in  said 
complaint  did  not  accrue,  if  it  accrued  at  all,  within 
one  year  before  the  bringing  of  this  suit. 

Said  motion  will  be  based  on  this  written  motion, 
notice  of  motion,  the  memorandum  of  points  and  au- 
thorities filed  herewith  and  upon  all  of  the  records, 
documents  and  papers  on  file  in  the  above-entitled 
action. 

Submitted  herewith  is  a  draft  of  the  order  pro- 
posed and  requested  by  said  defendant. 

Dated:  September  22,  1949. 

BRONSON,  BRONSON  & 
McKINNON. 

/s/  E.  D.  BRONSON, 

/s/  NORMAN  A.  EISNER, 

Attorneys  for  Defendant,  Acme  Brewing  Co.,  a  Cor- 
poration. 
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NOTICE  OF  MOTION  TO  DISMISS 

To  Plaintiff  Above  Named  and  to  Messrs.  Bruce 
Walkup  and  Dan  L.  Garrett,  Jr.,  Her  Attor- 
neys: 

You  and  Each  of  You  Will  Please  Hereby  Take 
Notice  that  defendant.  Acme  Brewing  Co.,  a  corpo- 
ration, will  bring  the  above  motion  for  hearing  in 
the  above-entitled  Court  before  the  Honorable  Louis 
E.  Goodman,  on  the  3rd  day  of  October,  1949,  at 
the  hour  of  10:00  o'clock  a.m.  of  said  day  or  as  soon 
thereafter  as  counsel  may  be  heard  at  the  court- 
room of  the  above-entitled  Court,  located  in  the 
Post  Office  Building,  Seventh  and  Mission  Streets, 
San  Francisco,  California. 

Dated:  September  22,  1949. 

BRONSON,  BRONSON  & 
McKINNON. 

/s/  E.  D.  BRONSON, 

/s/  NORMAN  A.  EISNER, 

Attorneys  for  Defendant,  Acme  Brewing  Co.,  a  Cor- 
poration. 

[Endorsed]:     Filed  Sept.  23,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  OF  DISMISSAL 

The  motion  of  defendant,  Acme  Brewing  Co.,  a 
corporation,  to  dismiss  the  complaint  on  file  herein 
having  come  on  regularly  this  day  for  hearing,  and 
the  Court  being  fully  advised  and  finding  that  the 
complaint  on  file  was  filed  more  than  one  year  after 
the  cause  of  action,  if  any,  accrued  to  the  plaintiff 
herein. 

It  Is  Hereby  Ordered  that  said  complaint  be,  and 
it  hereby  is  dismissed. 

Dated:  October   ....,  1949. 


Judge  of  the  District  Court. 


[Title  of  District  Court  and  Cause.] 

ORDER    GRANTING   MOTION    TO   DISMISS 

Defendant's  motion  to  dismiss  is  granted. 

Dated:  December  28,  1949. 

/s/  LOUIS  GOODMAN, 

U,  S.  District  Judge. 

[Endorsed] :     Filed  Dec.  28,  1949. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,   Southern  Division 

No.  29034-a 

MARY  ZELLMER,  as  Administratrix  of  the  Es- 
tate of  ORVAL  ZELLMER;  and  MARY 
ZELLMER,  an  Individual, 

Plaintiff, 

vs. 

ACME  BREWING  CO.,  a  Corporation,  FIRST 
DOE,  SECOND  DOE,  THIRD  DOE,  FIRST 
DOE  COMPANY,  SECOND  DOE  COM- 
PANY, and  THIRD  DOE  COMPANY, 

Defendants. 

ORDER  OF  DISMISSAL 

Defendant's  motion  to  dismiss  having  come  on 
regularly  for  hearing,  and  this  court  after  oral  and 
written  argument  by  plaintiif  and  defendant 
granted  defendant's  motion  to  dismiss  on  Decem- 
ber 28,  1949.  It  is  hereby  ordered  that  plaintiff's 
complaint  on  file  herein,  and  each  cause  of  action 
therein,  be  and  the  same  is  hereby  dismissed,  and 
the  clerk  is  hereby  directed  to  enter  this  dismissal 
of  record. 

Dated:  January  20,  1950. 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 


■■&' 


[Endorsed] :     Filed  January  23,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Mary  Zellmer,  as  Administratrix  of  the  Estate 
of  Orval  Zellmer,  and  Mary  Zellmer,  an  individ- 
ual, plaintiffs  above  named,  hereby  appeal  to  the 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Order  of  Dismissal  of  the  above-entitled  Court 
whereby  plaintiffs'  complaint  on  file  herein  and 
each  cause  of  action  therein  was  ordered  dismissed 
on  January  20,  1950.  Said  order  being  entered  in 
this  action  on  January  21,  1950. 

BRUCE  WALKUP, 
DAN  L.  GARRETT,  JR. 

By  /s/  DAN  L.  GARRETT,  JR., 

Attorneys  for  Appellants. 

[Endorsed] :    Filed  Feb.  1,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  DESIGNATING  CONTENTS  OF 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division: 

You  are  hereby  requested  to  prepare  the  record 
on  appeal  in  the  above-entitled  action  and  to  in- 
clude in  such  record,  plaintiff's  complaint  filed  here- 
in on  July  29,  1949;  defendant's  Motion  to  Dismiss 
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and  Notice  of  Motion  to  Dismiss  filed  herein  on 
or  about  September  22,  1949;  the  Order  of  the 
above-entitled  Court  granting  defendant's  motion 
to  dismiss  dated  December  28,  1949,  and  filed  here- 
in December  28,  1949;  the  Order  of  the  above-enti- 
tled Court  dismissing  plaintiff's  complaint  on  file 
herein,  dated  January  20,  1950,  and  filed  herein  on 
January  21,  1950;  plaintiff's  Notice  of  Appeal  filed 
herein  on  or  about  January  31,  1950;  plaintiff's 
Statement  of  Points  Relied  on  on  Appeal  and  plain- 
tiff''s  Notice  Designating  Contents  of  Record  on 
Appeal. 

Dated:     February  1,  1950. 

BRUCE  WALKUP, 
DAN  L.  GARRETT,  JR., 

By  /s/  DAN  L.  GARRETT,  JR., 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  3,  1950. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  RELIED  ON 
ON  APPEAL 

Notice  is  hereby  given  that  plaintiff  relies  on  the 
following  points  on  appeal  in  the  above-entitled 
action : 

I.  Plaintiff's  first  and  second  claims  are  not 
barred  by  the  statute  of  limitations  contained  iu 
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the  California  Code  of  Civil  Procedure,  Section 
340,  Subsection  3,  which  prescribes  a  one-year  pe- 
riod within  which  to  file  an  action  for  wrongful 
death. 

2.  Plaintiff's  first  and  second  claims  are  con- 
trolled by  the  statute  of  limitations  prescribed  in 
Section  5  of  Chapter  4  of  the  Civil  Practice  Act 
of  1911,  of  the  State  of  Nevada  for  the  reason  that 
the  said  Nevada  statute  of  limitations  is  substantive 
in  nature  and  inheres  in  plaintiff's  claims  when 
filed  in  California. 

3.  Plaintiff's  third  claim  is  not  barred  by  the 
statute  of  limitations  prescribed  by  the  California 
Code  of  Civil  Procedure,  Section  340,  Subsection  3, 
but  is  controlled  by  the  statute  of  limitations  pre- 
scribed in  the  California  Code  of  Civil  Procedure, 
Section  339,  Subsection  1. 

4.  If  plaintiff's  third  claim  is  not  controlled  by 
the  statute  of  limitations  prescribed  in  the  Califor- 
nia Code  of  Civil  Procedure,  Section  333,  Subsec- 
tion 1,  it  is  controlled  by  the  statute  of  limitations 
prescribed  in  the  California  Code  of  Civil  Proce- 
dure, Section  343. 

BRUCE  WALKUP, 
DAN  L.  GARRETT,  JR., 

By  /s/  DAN  L.  GARRETT,  JR., 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  February  3,  1950. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  doc- 
uments, listed  below,  are  the  originals  filed  in  this 
Court  in  the  above-entitled  case,  and  that  they  con- 
stitute the  Record  on  Aj^peal  herein,  as  designated 
by  the  appellant,  to  wit : 

Complaint  for  Wrongful  Death  and  Breach  of 
Warranty. 

Motion  to  Dismiss  and  Notice  of  Motion  to  Dis- 
miss. 

Order  Granting  Motion  to  Dismiss. 

Order  of  Dismissal. 

Notice  of  Appeal. 

Notice  Designating  Contents  of  Record  on  Ap- 
peal. 

Statement  of  Points  Relied  on  on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court 
this  7th  day  of  February,  A.D.  1950. 

C.  W.  CALBREATH, 
Clerk. 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed] :  No.  12477.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Mary  Zelhner,  as 
Administratrix  of  the  Estate  of  Orval  Zellmer  and 
May  Zellmer,  an  Individual,  Appellant,  vs.  Acme 
Brewing  Co.,  a  Corporation,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  February  7,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12477 

MARY  ZELLMER,  as  Administratrix  of  the  Es- 
tate of  ORVAL  ZELLMER;  and  MARY 
ZELLMER,  an  Individual, 

Plaintiff, 

vs. 

ACME  BREWING  CO.,  a  Corporation,  FIRST 
DOE,  SECOND  DOE,  THIRD  DOE,  FIRST 
DOE  COMPANY,  SECOND  DOE  COM- 
PANY, and  THIRD  DOE  COMPANY, 

Defendants. 

DESIGNATION  OF  RECORD  MATERIAL 
TO  CONSIDERATION  OF  APPEAL 

Appellant  herewith  designates  the  entire  record 
as  material  to  the  consideration  of  the  appeal 
herein. 

Dated:  February  14,  1950. 

BRUCE  WALKUP, 
DAN  L.  GARRETT,  JR., 

By  /s/  DAN  L.  GARRETT,  JR., 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  February  16,  1950. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  POINTS  RELIED  ON 
ON  APPEAL 

Notice  is  hereby  given  that  appellant  relies  on  the 
following  points  on  appeal  in  the  above-entitled 
action : 

1.  Appellant's  first  and  second  claims  are  not 
barred  by  the  statute  of  limitations  contained  in  the 
California  Code  of  Civil  Procedure,  Section  340, 
Subsection  3,  which  prescribes  a  one-year  period 
within  which  to  file  an  action  for  wrongful  death. 

2.  Appellant's  first  and  second  claims  are  con- 
trolled by  the  statute  of  limitations  prescribed  in 
Section  5  of  Chapter  4  of  the  Civil  Practice  ActB 
of  1911,  of  the  State  of  Nevada  for  the  reason  that " 
the  said  Nevada  statute  of  limitations  is  substantive 
in  nature  and  inheres  in  appellant's  claims  when 
filed  in  California. 

3.  Appellant's  third  claim  is  not  barred  by  the 
statute  limitations  prescribed  by  the  California 
Code  of  Civil  Procedure,  Section  340,  Subsection  3, 
but  is  controlled  by  the  statute  of  limitations  pre- 
scribed in  the  California  Code  of  Civil  Procedure, 
Section  339,  Subsection  1. 

4.  If  appellant's  third  claim  is  not  controlled 
by  the  statute  of  limitations  prescribed  in  the  Cali- 
fornia Code  of  Ci^dl  Procedure,  Section  333,  Sub- 
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section  1,  it  is  controlled  by  the  statute  of  limita- 
tions prescribed  in  the  California  Code  of  Civil 
Procedure,  Section  343. 

Dated:  February  14,  1950. 

BRUCE  WALKUP, 
DAN  L.  GARRETT,  JR., 

By  /s/  DAN  L.  GARRETT,  JR., 

Attorneys  for  Appellant. 
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[Endorsed] :     Filed  February  16,  1950. 
Affidavits  of  Service  by  Mail  attached. 
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No.  12,477 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Mary  Zellmer,  as  Administratrix  of  the 
Estate  of  Orval  Zellmer  and  Mary 
Zellmer,  an  Individual, 

Appellant, 

vs. 

Acme  Brewing  Co.,  a  Corporation, 

Appellee. 


Appellant's  Opening  Brief 


I.  STATEMENT  OF  PLEADINGS  AND  FACTS  SHOWING  THE 
JURISDICTION  OF  THE  UNITED  STATES  DISTRICT  COURT 
AND  THE  UNITED  STATES  COURT  OF  APPEALS. 

A.  The  United  States  District  Court  Had  Jurisdiction  Over  This 
Suit  by  Reason  of  the  Diversity  of  Citizenship  of  the  Parties 
Hereto,  and  Because  the  Claims  of  PlaintifF  and  Appellant 
Herein  Were  Each  in  Excess  of  Three  Thousand  ($3,000) 
Dollars. 
The   allegations   of  the   complaint  filed  in  the   District 

Court  on  July  29,  1949,  stand  uncontroverted  herein  inso- 
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far  as  allegations  necessary  to  establish  the  jurisdiction 
of  the  District  Court  are  concerned.  The  complaint  alleges 
in  Paragraph  III  of  the  first  claim  therein  that  "At  all 
times  mentioned  herein,  defendant,  Acme  Brewing  Co., 
was  a  corporation,  organized  and  existing  under  and  by- 
virtue  of  the  laws  of  the  State  of  California,  and  was 
doing  business  in  the  Northern  District  of  California"  (Tr. 
of  Rec.  3). 

In  Paragraph  IV  of  said  first  claim  it  is  alleged  that 
*'At  all  times  mentioned  herein,  Mary  Zellmer  was  and 
now  is  a  resident  of  the  State  of  Nevada"  (Tr.  of  Rec.  3). 

These  allegations  are  incorporated  and  rejjleaded  by 
Paragraph  I  of  the  second  claim  of  said  complaint  (Tr. 
of  Rec.  5)  and  again  by  Paragraph  I  of  the  third  claim 
of  said  complaint  (Tr.  of  Rec.  6). 

Reference  to  the  prayer  for  damages  of  the  said  com- 
plaint shows  that  on  each  of  the  three  claims  joined  in 
said  complaint,  plaintiff  and  appellant  herein  prays  judg- 
ment in  excess  of  Three  Thousand  Dollars  ($3,000.00) 
(Tr.  of  Rec.  7,8). 

The  jurisdiction  of  the  United  States  District  Court 
therefore  arises  by  virtue  of  Title  28,  United  States  Code 
1332,  which  states: 

"(a)  The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  where  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3,000  exclusive 
of  interest  and  costs,  and  is  between : 
(1)  Citizens  of  different  States:" 

The  United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  was  furthermore 
the  i^roper  Court  insofar  as  the  question  of  venue  is  con- 
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3erned,  by  virtue  of  Title  28,  United  States  Code  1391(c), 
kvhich  states : 

''(c)  A  corporation  may  be  sued  in  any  judicial 
district  in  which  it  is  incorporated  or  licensed  to  do 
business  or  is  doing  business,  and  such  judicial  dis- 
trict shall  be  regarded  as  the  residence  of  such  cor- 
poration for  venue  purposes." 

\.  The  United  States  Court  of  Appeals  for  the  Ninth  Circuit  Has 
Jurisdiction  to  Review  the  Order  of  the  United  States  District 
Court  by  Reason  of  the  Fact  That  Said  Order  Was  a  Final 
Decision. 

On  September  23,  1949,  defendant  and  appellee  filed 
ts  Motion  to  Dismiss  (Tr.  of  Rec.  8).  On  December  28, 
.949,  the  United  States  District  Court  made  its  Order 
granting  the  said  Motion  to  Dismiss  (Tr.  of  Rec.  10). 
Phis  Order  was  followed  on  January  23,  1950,  by  an 
)rder  of  Dismissal  by  which  the  United  States  District 
]ourt  ordered  that : 

ii*  *  *  plaintiff's  complaint  on  file  herein,  and  each 
cause  of  action  therein,  be  and  the  same  is  hereby 
dismissed,  and  the  clerk  is  hereby  directed  to  enter 
this  dismissal  of  record."  (Tr.  of  Rec.  11). 

rhis  Order  by  dismissing  the  complaint  and  each  cause  of 
iction  therein  terminated  finally  all  rights  of  plaintiff  and 
ippellant  herein  in  the  United  States  District  Court.  It 
s  from  this  Order  that  appellant  filed  her  Notice  of  Ap- 
3eal  (Tr.  of  Rec.  12). 

The  United  States  Court  of  Appeals  for  the  Ninth 
IJircuit  has  jurisdiction  to  review  this  Order  by  virtue 
)f  Title  28,  United  States  Code  1291,  which  specifically 
;onfers   jurisdiction   to   review  all  final  decisions   of  the 
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(2)  The  District  Court  erred  in  ordering  plaintiff's'] 
third  claim  dismissed. 

IV.     ARGUMENT 

The  ultimate  question  raised  by  this  appeal,  with  rC'C 
gard  to  appellant's  first  and  second  claims,  is  whether  oni 
not  the  Statute  of  Limitation  on  actions  for  wrongfu)' 
death  provided  by  the  law  of  the  forum  is  a  bar  to  thfi< 
suit  when  the  cause  of  action  still  exists  under  the  Statute* 
of  Limitations  of  the  state  where  the  death  occurred.  I 
There  is  no  decision  by  California  courts  on  this  exad 
point.  The  Federal  court  is  therefore  free  to  determine' 
the  question  for  itself  {Calvin  v.  West  Coast  Power  Coi) 
(1942)  44  Fed.  Supp.  783,  788). 

When  the  time  limitation  set  up  by  the  state  where  the 
death  occurs  is  a  substantive  part  of  and  is  inherent  ini 
the  right  to  recover  for  a  wrongful  death,  Federal  courts, 
when  free  to  decide  the  question  for  themselves,  have 
uniformly  applied  the  limitation  of  the  state  where  the 
death  occurred,  even  though  the  action  would  be  barred 
had  the  death  occurred  in  the  state  where  suit  was  filed. 


A.  The  Nevada  Statute  of  Limitations  on  Actions  for  Wrongful 
Death  Is  a  Substantive  Part  of  the  Right  to  Sue  for  Wrongful 
Death  Granted  by  the  State  of  Nevada,  and  Accompanies 
That  Right  Wherever  Enforcement  of  It  Is  Sought. 

The  test  for  determining  whether  or  not  such  a  time 
limitation,  as  is  here  involved,  is  a  matter  of  substance  or 
a  matter  of  procedure  alone  was  set  out  by  Mr.  Justice 
Holmes  in  Davis  v.  Mills  (1904)  194  U.S.  451;  24  Sup.  Ct. 
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692;  48  Law.  Ed.  1007.    Justice  Holmes  stated   (at  page 
454  of  194  U.S.): 

''It  is  true  that  this  general  proposition  is  qualified 
by  the  fact  that  the  ordinary  limitations  of  actions 
are  treated  as  laws  of  procedure,  and  as  belonging  to 
the  lex  fori,  as  affecting  the  remedy  only,  and  not 
the  right.  But  in  cases  where  it  has  been  possible  to 
escape  from  that  qualification  by  a  reasonable  dis- 
tinction, courts  have  been  willing  to  treat  limitations 
of  time  as  standing  like  other  limitations,  and  cutting 
down  the  defendant's  liability  wherever  he  is  sued. 
The  common  case  is  where  a  statute  creates  a  new 
liability,  and  in  the  same  section  or  in  the  same  act 
limits  the  time  within  which  it  can  be  enforced, 
whether  using  words  of  condition  or  not.  The  Harris- 
burg,  119  U.S.  199,  30  L.Ed.  358,  7  Sup.  Ct.  Rep.  140. 
But  the  fact  that  the  limitation  is  contained  in  the 
same  section  or  the  same  statute  is  material  only  as 
bearing  on  construction*  It  is  merely  a  ground  for 
saying  that  the  limitation  goes  to  the  right  created, 
and  accompanies  the  obligation  everywhere.  The 
same  conclusion  ivoiild  be  reached  if  the  limitation 
was  in  a  different  statute,  provided  it  was  directed 
to  the  neivly  created  liability  so  specifically  as  to  war- 
rant saying  that  it  qualified  the  right." 

This  test  has  been  uniformly  adhered  to.  And  in  recent 
years  Federal  courts  have  in  fact  liberalized  its  application 
in  order  to  find  that  the  time  limitation  supplied  by  the 
law  of  the  state  where  death  occurred  accompanies  the 
right  into  jurisdictions  where  shorter  limitations  exist. 


♦Emphasis  supplied  throughout  unless  otherwise  stated. 
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In  Theroux  v.  Northern  Pac.  R.  Co.  (1894)  64  Fed.  84, 

the  court,  in  considering  this  question,  stated  (at  page  86 

of  64  Fed.): 

"It  must  be  accepted,  therefore,  as  the  establishe 
doctrine,  that  where  a  statute  confers  a  new  right,  , 
which  by  the  term  of  the  act  is  enforceable  by  suitt 
only  within  a  given  period,  the  period  allowed  for  its  k 
enforcement  is  a  constituent  part  of  the  liability  in- 
tended to  be  create,d,  and  of  the  right  intended  to  ben 
conferred.  The  period  prescribed  for  bringing  suit  in  i! 
such  cases  is  not  like  an  ordinary  statute  of  limita- 
tions, which  merely  affects  the  remedy." 

In  Boyd  v.  Clark  (1881)  8  Fed.  849,  the  court  stated  (attj 
page  852  of  8  Fed.) : 

''The  true  rule  I  conceive  to  be  this:  That  where  a 
statute  gives  a  right  of  action  unknown  to  the  com- 
mon law,  and,  either  in  a  proviso  to  the  section  con- 
ferring the  right  or  in  a  separate  section,  limits  the 
time  ivithin  ivhich  an  action  shall  be  brought,  such  \ 
limitation  is  operative  in  any  other  jurisdiction  i 
wherein  the  plaintiff  may  sue." 

Although  the  rule  of  the  earlier  cases  is  clearly  sufficient 
to  compel  a  decision  that  the  Nevada  limitation  is  substan- 
tive in  nature,  later  cases  make  such  a  result  inescapable. 
The  question  herein  involved  was  considered  in  Mahi  v. 
George  R.  Cooke  Co.  (1942)  124  Fed.2d  663.  The  court 
stated  at  page  666  of  124  Fed.2d) : 

"We  see  no  valid  reason  w^hj^,  if  a  state  creates  a 
statute  a  right  non-existent  at  common  law  and  pre- 
scribes in  the  same  statute  a  limitation  period  for 
action  which  by  comity  will  be  applied  in  the  forum 
of  a  sister  state,  a  limitation,  though  found  in  a  sepa- 
rate statute  of  the  creative  state  made  applicable  in 
express  terms  to  actions  commenced  upon  a  liability 
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created  by  statute,  should  not  likewise  be  recognized 
and  applied  in  the  courts  of  the  forum  state." 

The  court  concluded  (at  page  666  of  124  Fed.2d) : 
"Nowhere  else  in  the  Minnesota  Statutes  is  a  limita- 
tion placed  upon  the  right  of  action  created  by  the 
ventilation  statute  of  Minnesota,  Section  4174.  Wliy 
should  not  this  limitation  accompany  the  new  riglit 
created  by  the  statute  wherever  enforcement  of  the 
right  is  sought,  if  the  substantive  law  of  a  sister  state 
is,  by  comity,  to  be  recognized  and  enforced? 

''To  deny  the  just  compulsion  of  this  rhetorical 
question  ivould  be  to  whittle  with  a  dull  blade  upon 
illogical  niceties." 

It  should  be  noted  that  the  Minnesota  statute  was  a 
general  one,  referring  broadly,  inter  alia,  to  all  actions 
commenced  "*  *  *  upon  a  liability  created  by  statute, 
other  than  those  arising  upon  a  penalty  or  f oref eiture. " 
The  court  further  stated : 

"The  limitation  of  the  Minnesota  Statute,  Sec.  9191, 
Mason's  Minnesota  Statutes  of  1927,  seems  directed 
specifically  enough  to  qualify  the  statutory  liability 
created  by  the  Minnesota  Statute,  embraced  in  Sec- 
tion 4174,  idem. 

' '  Section  9191  provides :  '  The  following  actions  shall 
be  commenced  within  six  years :  1.  Upon  a  contract  or 
other  obligation,  express  or  implied,  as  to  which  no 
other  hmitation  is  expressly  prescribed.  2.  Upon  a 
liability  created  by  statute,  other  than  those  arising 
upon  a  penalty  or  forfeiture.  *  *  *'  " 

Aside  from  later  liberal  decisions,  as  represented  by 
the  Maki  case,  it  is  apparent  from  a  consideration  of  the 
older   cases   above   set   forth   that   in   two   situations   the 
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Federal  courts  will  hold  a  time  limitation  on  a  cause  of 
action  for  wrongful  death  to  be  substantive  in  nature. 
These  situations  are  as  follows:  (1)  Where  the  limitation 
is  contained  in  a  proviso  to  the  cause  of  action,  and  (2) 
Where  the  limitation  is  contained  in  a  different  section  of 
the  same  statute,  but  is  directed  specifically  to  the  cause 
of  action  for  wrongful  death. 

In  Calvin  v.  West  Coast  Power  Co.  (1942)  44  Fed.  Supp. 
783,  the  court  considered  a  State  of  Washington  statute 
which  enacted  both  the  cause  of  action  for  wrongful  death 
and  a  time  limitation  thereon  into  the  Code  of  Civil  Pro- 
cedure of  that  State.  The  limitation,  which  did  not  even 
mention  actions  for  wrongful  death,  was  found  in  a  sepa- 
rate chapter  and  title  of  the  Code  from  the  section  creat- 
ing the  cause  of  action,  and  was  classified  generally  with 
all  other  limitations  on  actions  in  the  State  of  Washing- 
ton in  Title  2,  Chapter  3  of  Remington's  Revised  Statutes 
of  Washington,  entitled  "Procedure  in  Courts  of  Record." 
The  structure  of  Chapter  3  is  as  follows : 

"CHAPTER  3 

Limitation  of  Actions 

§  155.  Limitations  prescribed  —  Objections,  hot 
taken.  Actions  can  only  be  commenced  within  tht 
periods  herein  prescribed  after  the  cause  of  actioi 
shall  have  accrued,  except  when  in  special  cases 
different  limitation  is  prescribed  by  statute;  but  the 
objection  that  the  action  was  not  commenced  within 
the  time  limited  can  only  be  taken  by  answer  or  de- 
murrer. 

§  156.    Actions  to  be  commenced  in  ten  years. 
(Setting  forth  various  actions) 
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§  157.     Within  six  years 

(Setting  forth  various  actions) 

§  158.     Within  five  years 

(Setting  forth  various  actions) 

§  159.     Within  three  years. 

Within  three  years: 

2.  An  action  for  taking,  detaining,  or  injuring  per- 
sonal property,  inchiding  an  action  for  the  specific 
recovery  thereof,  or  for  any  other  injury  to  the  per- 
son or  rights  of  another  not  hereinafter  enumer- 
ated;" 

Section  159,  Chapter  3,  Title  2  of  Remington's  Revised 
,  8tatiit.es  of  Washington  embodies  seven  subdivisions 
which  are  directed  to  various  types  of  actions.  Subdivision 
I  2  sets  the  time  limitation  on  actions  for  wrongful  death 
\{Rohinson  v.  Baltimore  &  Seattle,  M.  R.  Co.  (1901)  26 
;Wash.  484;  67  Pac.  274;  Dodson  v.  Continental  Can  Co. 
(1930)  159  Wash.  589;  294  Pac.  265). 

The  court  in  the  Calvin  case  held  that  this  limitation 
was  substantive  in  nature  and  inherent  in  the  action  for 
wrongful  death  when  brought  in  the  United  States  Dis- 
trict Court  in  Oregon,  and  was  controlling  there,  despite 
the  fact  that  Oregon  statutes  provided  a  shorter  limita- 
tion on  actions  for  wrongful  death.  The  court  stated  (at 
page  790  of  44  Fed.  Supp.  789) : 

''The  three-year  limitation  of  the  Washington  law 
was  incorporated  in  the  Civil  Code  of  that  State,  to- 
gether with  the  statute  permitting  action  for  wrong- 
ful death,  and  thus,  these  sections  may  be  considered 
part  of  the  same  enactment." 
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An  application  of  the  principles  above  set  out  demon- 
strates that  the  Nevada  statute  of  limitations  on  actions 
for  wrongful  death  is  substantive  in  nature,  and  should 
follow  the  action  in  the  instant  case  when  filed  in  Cali- 
fornia. There  is  no  Nevada  decision  construing  this  limi- 
tation as  either  substantive  in  nature  or  procedural  in 
nature,  and  this  Court  is  therefore  free  to  decide  the 
question  for  itself. 

A  consideration  of  the  history  of  the  Nevada  limitation 
upon  wrongful  death  actions  shows  that  this  limitation 
and  the  cause  of  action  for  wrongful  death  created  by 
Nevada  law  are  part  of  the  same  statute.  In  1911  the 
Legislature  of  Nevada  enacted  an  act  entitled  ''An  Act 
to  Regulate  Proceedings  in  Civil  Cases  in  This  State  and 
to  R.epeal  All  Other  Acts  in  Relation  Thereto."  This  Act 
has  been  generally  denominated  the  ''Civil  Practice  Act." 
The  cause  of  action  for  wrongful  death  was  created  by 
Chapter  69  of  the  said  Act  (Sections  9194  and  9195,  Ne- 
vada Compiled  Laws).  The  time  limitation  of  two  years 
on  actions  for  wrongful  death  was  set  by  Chapter  4  of 
the  same  Act  (Section  8524,  Nevada  Compiled  Laws). 
Chapter  4,  Section  25,  of  the  said  Act  states : 

''Actions  other  than  those  for  the  recovery  of  real 
property,  can  only  l)e  commenced  as  follows: 

"AVithin  two  years:  (5)  An  action  to  recover  dam- 
ages for  the  death  of  one  caused  by  the  wrongful 
act  or  neglect  of  another." 

The  Nevada  Legislature  set  forth  this  limitation  in  a 
separate  section  within  Chapter  4  of  the  said  Act  and 
excluded  all  other  actions  from  the  limitation  of  this  par- 
ticular section.    The  Nevada  Legislature  could  not  have 
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I  used  clearer  means  to  direct  this  limitation  specifically  to 
the  action  for  wrongful  death  alone,  and  no  other.  'JMie 
time  limitation  here  involved  is  much  more  specifically 
directed  to  the  action  for  wrongful  death  than  the  limita- 
tion in  the  Calvin  case,  and  of  course,  is  more  specifically 
directed  to  this  one  cause  of  action  than  the  limitation 
considered  in  the  Maki  ease.  The  Nevada  time  limitation 
of  two  years  is  therefore  a  substantive  part  of  the  cause 
of  action  rather  than  a  matter  of  procedural  law  only. 

B.  Since  the  Death  of  Appellant's  Husband  Occurred  in  the  State 
of  Nevada,  the  Nevada  StatUi'e  of  Limitations  Is  Applicable 
When  a  Suit  for  Wrongful  Death  Is  Filed  in  California,  Despite 
the  Fact  That  Section  340(3)  of  the  California  Code  of  Civil 
Procedure  Would  Bar  the  Suit  Had  the  Death  Occurred  in  the 
State  of  California. 

There  are  no  California  decisions  on  this  exact  question, 
and  this  court  is  therefore  free  to  decide  the  matter  for 
itself.  Section  340(3)  of  the  California  Code  of  Civil 
Procedure  states: 

§  340.  ' '  Within  one  year.  Within  one  year :  3.  An 
action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment, seduction  of  a  person  below  the  age  of 
legal  consent,  or  for  injury  to  or  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect  of  another, 
or  by  a  depositor  against  a  bank  for  the  payment  of 
a  forged  or  raised  check,  or  a  check  that  bears  a 
forged  or  unauthorized  indorsement;" 

It  is  apparent  from  reading  this  section  that  it  does  not 
purport  to  control  or  limit  rights  arising  under  the  laws 
of  another  state.    To  construe  the  section  as  limiting  such 
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rights,  is  to  place  upon  it  a  strained  and  unnatural  con- 
struction, and  to  impair  the  rights  granted  to  appellant 
under  the  laws  of  the  State  of  Nevada. 

In  Theroux  v.  Northern  Pac.  R.  Co.  (1894)  64  Fed.  84; 
the  court  passed  on  the  exact  point  here  involved,  and' 
stated  (at  page  85  of  64  Fed.) : 

''It  follows,  of  course,  that,  if  the  courts  of  another 
state  refuse  to  permit  the  cause  of  action  to  be  sued 
upon  during  a  part  of  the  period  limited  by  the  for- 
eign law,  to  that  extent  they  refuse  to  give  effect  to 
the  foreign  law,  and  hy  so  doing  impair  the  right  in- 
tended to  he  created.  Doubtless,  the  courts  of  a  state 
may  refuse  to  enforce  a  liability  unknown  to  the  com- 
mon law  that  has  been  created  by  the  laws  of  a  for- 
eign state  or  country,  but  the  rule  of  comity  which 
prevails  as  between  the  various  states  of  this  Union 
requires  that  the  courts  of  each  state  shall  enforce 
every  civil  liability  that  may  have  been  created  by 
the  laws  of  other  states,  for  an  act  done  or  omitted 
within  their  several  territorial  jurisdictions,  unless 
the  liability  so  created  and  sought  to  be  enforced 
is  clearly  repugnant  to  some  local  law,  or  is  opposed 
to  some  well-established  public  policy  of  the  state 
whose  courts  are  asked  to  enforce  it.  *  *  *  Such  being 
the  rule  of  comity  which  is  generally  recognized  and 
enforced,  we  do  not  see  how  the  courts  of  Minnesota, 
and  much  less  a  federal  court  sitting  in  Minnesota, 
can  well  refuse  to  enforce  a  liability  created  by  the 
laws  of  Montana  for  a  wrongful  act  or  omission  of 
duty  resulting  in  death,  which  was  committed  in  Mon- 
tana within  three  years,  and  more  than  two  years 
prior  to  the  institution  of  the  suit,  merely  because 
the  laws  of  Minnesota  provide,  with  respect  to  similar 
acts    committed    in    Minnesota,    that    suit    shall    be 
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brought  within  two  years.  To  refuse  to  entertain  such 
a  suit  within  three  years  would  he  to  subtract  from 
the  liability,  and  to  impair  the  right  intended  to  be 
conferred  by  the  laws  of  Montana;" 

In  Keep  v.  National  Tube  Co.  (1907)  154  Fed.  121,  the 
identical  question  here  involved  was  again  considered.  The 
court  stated  (at  page  124  of  154  Fed.) : 

''The  defendant  contends  that  no  action  can  be  main- 
tained on  the  Minnesota  statute  in  New  Jersey  after 
the  expiration  of  the  period  of  12  months  limited  in 
the  New  Jersey  statute.  It  is  true  that  actions  are 
barred  not  by  the  lex  loci,  but  by  the  lex  fori;  but 
the  limitation  of  time  within  which  an  action  may  be 
instituted  under  the  Minnesota  statute,  or  that  within 
which  it  may  be  instituted  under  the  New  Jersey 
statute,  is  so  connected  with  the  right  of  action  itself 
that  it  does  not  operate  as  a  mere  limitation  of  time 
within  which  the  remedy  may  be  prosecuted.  K  gen- 
eral statute  of  limitations  curtails  a  pre-existent  com- 
mon-law right;  but  the  right  of  action  for  damages 
resulting  from  death  is  unknown  to  the  common  law. 
It  is  a  new  right  created  by  statute  for  a  limited  pe- 
riod. In  Minnesota  that  right  exists  for  2  years;  in 
New  Jersey  it  exists  for  12  months.  One  who  acquires 
such  a  right  under  the  New  Jersey  statute,  or  under 
the  Minnesota  statute,  may  carry  it  with  him  into  any 
jurisdiction  where  a  substantially  similar  right  has 
been  created.  Why  should  the  time  within  which  such 
a  right  may  be  enforced  be  curtailed  in  a  jurisdiction 
different  from  that  in  ivhich  the  right  was  created  by 
any  statute  other  than  one  which,  like  a  general  stat- 
ute of  li^nitations ,  operates  on  the  remedy  only?  The 
New  Jersey  statute  does  not  limit  the  time  ^^'ithin 
which  an   action  mav  be  instituted  under  the  Min- 
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nesota  statute,  for  the  reason  that  the  New  Jersey 
statute  creates  no  right  of  action  in  any  case  where 
death  has  resulted  from  a  wrongful  act  done  in  an- 
other state." 

In  Calvin  v.  West  Coast  Power  Co.  (1942)  44  Fed.  Supp. 
783,  the  court,  in  considering  the  identical  question  here 
involved,  stated  (at  page  788  of  44  Fed.  Supp.) : 

''This  court  must  attempt  to  discover  in  this  situa- 
tion what  the  Supreme  Court  of  Oregon  would  hold 
when  these  exact  facts  are  presented  for  decision.  No 
case  has  been  called  to  the  attention  of  this  court 
where  such  facts  have  been  ruled  upon  by  any  tribunal 
sitting  in  Oregon." 

The  court  concluded  that  the  statute  of  limitations  of  the 
State  of  Washington  which  allowed  a  period  of  three  years 
within  which  to  bring  suit  for  a  wrongful  death  should  be 
applied  when  suit  was  filed  in  the  United  States  District 
Court  in  Oregon  despite  the  fact  that  the  shorter  limitation 
prescribed  by  the  State  of  Oregon  had  expired  prior  to 
the  filing  of  the  action.  The  closing  remarks  of  the  court 
are  peculiarly  applicable  to  the  situation  presented  in 
this  appeal.  The  court  stated  (at  page  790  of  44  Fed. 
Supp.) : 

"It  is  probable  the  Supreme  Court  of  Oregon  which 
has  indicated  a  tendency  to  practical  justice  will  not 
deny  one  injured  by  the  death  of  a  principal  in  an- 
other state  access  to  this  court  while  the  right  of  ac- 
tion is  alive  in  the  jurisdiction  of  its  origin.  Especially 
is  this  true  where  residents  of  Oregon  have  prevented 
service  hy  remaining  out  of  Washington." 

The  identical  question  here  presented  was  also  con- 
sidered in   Wilson  v.  Massengill  (1942)    124  Fed.2d  666. 
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'I' he  court  applied  tlie  statute  of  limitatiouH  of  the  state 
where  the  death  occurred  despite  the  contention  that  the 
suit  was  barred  by  the  statute  of  limitations  of  the  state 
where  the  suit  was  filed.  The  court  stated  (at  page  66 
of  124  Fed.2d) : 

*'In  a  case  decided  today,  Nick  Maki  v.  George  R. 
Cooke  Company,  6  Cir.,  124  F.2d  663,  this  court  ap- 
proved, applied  and  extended  the  doctrine  of  Theroux 
V.  Northern  Pac.  R.  Co.,  8  Cir.,  64  F.  84,  that  where, 
by  statute,  a  state  creates  a  cause  of  action  for  death 
by  wrongful  act  and  prescribes  in  the  same  statute  a 
limitation  period  for  action,  such  limitation  will  be 
applied  in  the  forum  of  a  sister  state,  even  though 
the  period  of  limitation  for  like  actions  in  the  latter 
state  is  shorter.  We  apply  that  principle  here.  We 
find  no  indication  of  a  contrary  view  in  the  reported 
cases  in  Tennessee.  Decision  upon  the  point  presented 
was  pretermitted  in  Parsons  v.  American  Trust  & 
Banking  Co.,  168  Tenn.  49,  58,  73  S.W.2d  698.  We 
are,  therefore,  free  to  decide  the  issue  before  us 
upon  our  own  juristic  reasoning.  This  we  have  done." 
(Certiorari  denied  by  the  Supreme  Court,  316  U.S. 
686;  62  Supreme  Court  1274;  86  L.Ed.  1758) 

The  latest  case  on  this  exact  point  is  Lewis  v.  Recon- 
struction Finance  Corporation  (1949)  177  Fed.2d  654.  The 
court  sets  forth  the  two  opposing  views  on  the  problem 
here  involved,  and  states  (at  page  655  of  177  Fed.2d) : 
''However,  there  is  a  line  of  opposing  authorit}^  which 
takes  the  view  that  as  to  rights  of  action  of  a  purely 
statutory  nature,  such  as  the  so-called  wrongful  death 
statutes,  the  time  thereby  prescribed  for  filing  suit 
operates    as    a   limitation   of   the    liability   itself   as 
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created  by  the  statute,  and  not  of  the  remedy  alone. 
It  is  deemed  to  be  a  condition  attached  to  the  right 
to  sue.  As  such,  time  has  been  made  of  the  essence 
of  the  right,  which  is  lost  if  the  time  is  disregarded. 
The  liability  and  the  remedy  being  created  by  the 
sa?ne  statute,  limitation  of  the  remedy  must  he  treated 
as  limitation  of  the  right. 

"In  dealing  with  this  conflict  of  authority,  unaided 
by  any  decision  of  this  court  directly  in  point,  we 
conclude  that  the  limitation  laid  down  by  the  law  of 
the  state  where  the  fatal  injuries  occurred  should  l| 
govern,  unless  the  public  policy  of  the  forum  is 
clearly  opposed.  We  think  this  view  is  better  sup- 
ported by  reason  and  authority. 

"The  fact  that  the  Nebraska  law^  provides  a  longer 
period  for  filing  suit  than  the  District  law  does  not, 
in  our  opinion,  manifest  any  conflict  in  policy  between 
the  two  jurisdictions.  The  purpose  of  both  is  to  create   i 
a  right  of  action  within  a  limited  period  for  death  \ 
occasioned  by  negligence.    It  is  immaterial  that  the  • 
time  for  bringing  suit  differs  in  the  two  statutes.  The 
principle   underlying  both   is   the   same.    Weaver  v. 
Baltimore  &  0.  Railroad  Co.,  1893,  21  D.C.  499,  503." 

C.  When  the  United  States  District  Court  Denied  Appellant's  . 
Right  to  Proceed  with  Her  Action  for  the  Wrongful  Death  of  f 
Her  Husband.  It  Committed  Reversible  Error. 

When  the  court  below  applied  the  one-year  limitation  on 
actions  for  wrongful  death  contained  in  the  California 
Code  of  Civil  Procedure  340(3)  to  appellant's  claim  for 
the  death  of  her  husband,  it  violated  well  established  prin- 
ciples of  comity,  and  proceeded  directly  contrary  to  the 
great  weight  of  authority  as  established  by  Federal  deci- 
sions.   It  is  apparent  from  a  study  of  the  Federal  deci^ 
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sions  on  this  issue  that  Federal  courts,  when  free  to  do 

so,  have  unanimously  preserved  a  plaintiff's  substantive 

j  rights   acquired   under  the  laws  of  one  state,  when  cir- 

jcumstances  require  that  those  rights  be  enforced  in  a  sis- 

;  ter  state.   To  do  otherwise  is  to  subtract  from  and  impair 

'the  validity  and  effect  of  the  laws  of  the  state  in  which 

those  rights  were  acquired.    This  is  particularly  true  in 

this  case,  as  it  was  in  the  Calvin  case,  since  appellee  is 

not  doing  business  in  Nevada,  and  accordingly  could  not 

be  sued  there.   Appellee  should  be  required  to  defend  the 

case  on  the  merits,  and,  assuming  appellant  can  prove  her 

lease,   to   compensate  appellant  for  the  gross  injury  she 

has  sustained.    To  do  otherwise  is  to  allow  a  wrongdoer 

to  evade,  by  a  technicality,  the  responsibility  for  its  neglect 

jof    duty.     The    Federal    courts    of    this    country    have 

thoroughly  rejected  such  a  position,  and  have  adopted  the 

only  stand  which  is  consistent  with  substantial  justice  to 

iall  parties. 

! 

D.  Appellant's  Third  Claim  for  Her  Own  Personal  Injuries,  Being 
a  Claim  Arising  Out  of  Appellee's  Breach  of  Warranty,  is 
Controlled  by  California  Code  of  Civil  Procedure  339(1). 

'  Appellee's  liability  arises  out  of  an  absolute  obligation 
imposed  by  law.  Suits  to  enforce  such  a  liability  are 
excluded  from  the  scope  of  California  Code  of  Civil  Pro- 
cedure 340  which  sets  up  the  one-year  statute  of  limita- 

jtions  in  California.  This  obligation  arises  out  of  a  sale 
of  goods  and  is  imposed  by  law  regardless  of  fault  or 
negligence  on  appellee's  part.  In  Vaccarezza  v.  Sanguinetti 
(1945)  71  C.A.2d  687  (163  P.2d  470)  the  California  court 
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considered  the  nature  of  the  liability  for  breach. of  war- 
ranty and  stated  (at  page  689  of  71  C.A.2d) : 

''The  action  is  not  based  upon  the  negligence  of  de- 
fendants but  upon  breach  of  the  implied  warranty  of 
fitness  for  the  purpose  for  which  purchased  (Civ. 
Code,  Sec,  1735).  The  section  imposes  an  absolute 
Uahility  regardless  of  negligence.  {Gindraux  v. 
Maurice  Mercantile  Co.,  4  Cal.2d  206,  47  P.2d  708; 
Jensen  v.  Berris,  31  Cal.  App.  2d  537;  88  P.2d 
220).  The  warranty  applies  to  the  sale  of  food- 
stuffs for  human  consumption,  and  runs  with  the 
goods  to  the  ultimate  consumer,  there  being  no  re- 
quirement of  privity  between  the  ultimate  consumer 
and  the  manufacturer.  {Klein  v.  Duchess  Sandivich 
Co.,  Ltd.,  14  Cal.2d  272;  93  P.2d  799;  Dryden  v.  Con- 
tinental Baking  Co.,  11  Cal.2d  33;  77  P.2d  833.)" 

The  same  problem  is  considered  in  Williston  on  Sales, 
Revised  Edition,  Section  237.  The  author  there  states: 
''The  effect  of  an  express  warranty  undoubtedly  is  to 
bind  the  seller  absolutely  for  the  existence  of  the  war- 
ranted qualities.  If  an  implied  warranty  is  properly 
called  a  warranty,  the  consequences  should  be  similar. 
It  should  make  no  difference,  therefore,  whether  the 
seller  was  guilty  of  any  fault  in  the  matter.  Such  is 
the  well-settled  law  of  England.  And  either  because 
of  the  enactment  of  the  Sales  Act  or  because  of  an 
interpretation  of  the  common  law  most  jurisdictions 
in  the  United  States  folloiv  the  English  rule.  *  *  * 
The  provisions  of  the  American  statute  are,  so  far 
as  this  point  is  concerned,  identical  in  meaning  with 
those  of  the  English  Act,  and  it  seems  clear  that 
where  either  statute  provides  for  a  warranty,  it  means 
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an  absolute  undertaking  that  the  goods  possess  the 
warranted  quality." 

The  author  further  comments  on  this  question  in  a  foot- 
note to  Section  237,  stating: 

''In  Rodgers  v.  Niles,  11  Ohio  St.  48  *  *  *  the  court 
said:  'If  the  sellers  have  failed  through  defect  of 
material  procured  by  themselves,  or  of  workmanship, 
their  contract  is  broken,  whether  such  defect  be  latent 
or  visible,  and  hoivever  honest  their  intention  may 
have  been.'  The  same  rule  seems  adopted  in  Leopold 
V.  Van  Kirk,  27  Wis.  152.  Section  2651  of  the  Code  of 
Georgia,  and  section  1771  of  the  Civil  Code  of  Cali- 
fornia (now  superseded  by  the  Uniform  Sales  Act) 
also  seem  to  impose  an  absolute  liability  on  the  seller 
irrespective  of  any  fault  on  his  part,  (citing  Mary 
Pickford  Co.  v.  Bayly,  12  Cal.2nd  501;  86  P.2nd  102) 
Moreover,  the  greater  number  of  cases  where  the 
seller  is  held  liable  as  a  warrantor  with  no  allega- 
tion or  proof  of  negligence  necessarily  involve  the 
point." 

When  Section  340(3),  California  Code  of  Civil  Pro- 
cedure is  considered  in  this  connection,  it  is  evident  that 
it  was  never  intended  to  control  the  suit  for  breach  of  war- 
ranty. Section  340,  California  Code  of  Civil  Procedure 
states : 

"Within  one  year: 

"3.  An  action  for  libel,  slander,  assault,  battery, 
false  imprisonment,  seduction  of  a  person  below  the 
age  of  legal  consent,  or  for  injury  to  or  for  the  death 
of  one  caused  by  the  wrongful  act  or  neglect  of  an- 
other, or  by  a  depositor  against  a  bank  for  the  pay- 
ment of  a  forged  or  raised  check,  or  a  check  that 
bears  a  forged  or  unauthorized  endorsement;". 
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The  meaning  of  the  phrase  "caused  by  the  wrongful 
act  or  neglect  of  another"  was  considered  in  Easier  v. 
Sacramento  Electric,  Gas  S  Ry.  Co.  (1913)  166  Cal.  33; 
134  P.  993.  The  court  laid  heavy  emphasis  on  the  fact  that 
the  words  were  intended  to  cover  those  actions  where  the 
gravamen  of  the  complaint  was  the  negligence  of  defend- 
ant, and  rejected  the  plaintiff's  contention  that  the  negli- 
gence of  defendant  railroad  constituted  a  breach  of  its 
contract  of  carriage.  The  court  stated  (at  page  36  of- 
166  Cal.):  41 

"In  Webber  v.  Herkimer,  109  N.  Y.  313;  16  N.  E. 
358,  the  question  presented  was  whether  or  not  a 
statute  of  limitations  limiting  the  time  within  which 
an  action  to  recover  damages  for  'a  personal  injury 
resulting  from  negligence'  was  applicable  to  the  plead- 
ing in  that  case.  The  court  held  that  whether  the 
action  was  in  form  one  arising  ex  contractu  or  ex 
delicto,  the  liability  was  referable  to  the  common  car- 
rier's negligence  and  came  within  the  statute  relating 
to  the  limitation  upon  actions  to  recover  damages  for 
personal  injuries  and  not  to  that  prescribing  the 
time  within  which  a  litigant  might  sue  for  damages 
for  breach  of  contract. 

"It  has  been  held  that  the  word  'for'  means  'by 
reason  of,  'because  of  and  'on  account  of,  and  that 
a  statute  prescribing  a  limitation  on  'actions  for  in- 
jury to  the  person  *  *  *  caused  by  negligence'  should 
be  interpreted  to  mean  'actions'  'by  reason  of  or 
'because  of  or  'on  account  of  injuries  to  the  person 
caused  by  negligence.'  Sharkey  v.  Skilton,  83  Conn. 
503,  (77  Atl.  950)." 

It   is   clear,   therefore,   that   since  this  phrase  was  in- 
tended to  control  those  actions  which  are  in  essence  based 
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|upon  the  negligence  of  defendant,  all  actions  which  are 
[not  based  on  the  negligence  or  fault  of  defendant  were 
[intended  to  be  excluded.  Statutes  of  limitations  are  to  be 
istrictly  construed  and  to  hold  that  California  Code  of 
'Civil  Procedure  340(3)  bars  appellant's  claim  based  on 
jbreach  of  warranty  would  enlarge  the  scope  of  this  sec- 
tion as  limited  by  the  California  courts.  (Nelson  v.  Merced 
County  (1898),  122  Cal.  644;  55  P.  421;  Skidmore  v. 
County  of  Alameda  (1939)  13  Cal.2d  534;  90  P.2d  577.) 

On  the  other  hand,  California  Code  of  Civil  Procedure 
339(1)  is  specifically  designed  to  cover  the  type  of  action 
here  presented.   This  section  states: 
"Within  two  years; 

1.  An  action  upon  a  contract,  obligation  or  liability 
not  founded  upon  an  instrument  in  writing,  other 
than  that  mentioned  in  subdivision  two  of  section 
three  hundred  thirty-seven  of  this  code;" 

In  discussing  the  scope  of  this  section,  16  Cal.  Juris., 
Section  26  states  (at  page  465) : 

^'The  word  'liability'  as  used  in  this  section  is  the 
most  comprehensive  of  the  several  terms  employed 
and  includes  both  of  the  others.  It  is  synonymous  with 
the  word  'responsibility'  and  includes  within  its  scope 
contracts,  express  and  implied,  liabilities  arising  in 
tort,  and  all  liabilities  connected  with  instruments  in 
writing  but  which  do  not  arise  therefrom  directly  or 
immediately.    The    section   is   intended,   it   has   been 
said,  to  include  all  actions  at  law,  not  specially  men- 
tioned in  other  portions  of  the  statute.   If  there  is  a 
statute  expressly  providing  the  time  within  which  suit 
may  be  brought  upon  the  particular  liability,  this  sec- 
tion has  no  application." 
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This  section  of  the  California  Code  of  Civil  Procedure 
is  considered  by  the  courts  of  California  as  the  "general" 
statute  of  limitations  in  this  State,  and  a  consideration  of 
its  history  shows  that  at  one  time  it  covered  all  actions 
for  personal  injuries  including  those  arising  by  reason 
of  the  negligence  or  fault  of  the  defendant.  In  Filler  v. 
Southern  Pac.  R.R.  Co.,  (1877)  52  Cal.  42  the  court  ap- 
plied the  two-year  limitation  of  this  section  when  plaintiff 
sued  for  personal  injuries  incurred  by  reason  of  the  de- 
fendant's negligence.  The  California  Supreme  Court  there 
stated  (at  page  44  of  52  Cal.) : 

"We  are  of  the  opinion  that  the  two  years'  limitation 
found  in  the  first  clause  of  the  first  subdivision  of 
sec.  339  is  applicable  to  all  actions  at  law  not  spe- 
cifically mentioned  in  other  portions  of  the  statute." 

In  1905  the  legislature  of  California  amended  Sec. 
340(3)  of  the  California  Code  of  Civil  Procedure  to  add 
the  words  here  under  consideration,  and  the  section  there- 
after read  as  follows: 

' '  Section  Three  Hundred  and  Forty.  Within  one  year. 
"Three — An  action  for  libel,  slander,  assault,  battery, 
false  imprisonment,  seduction  or  for  injury  to  or  for 
the  death  of  one  caused  by  the  wrongful  act  or  neglect 
of  another  or  by  a  depositor  against  a  bank  for  the 
payment  of  a  forged  or  raised  check." 

The  general  meaning  of  Sec.  339(1)  of  the  Code  of 
Civil  Procedure  remained  unchanged,  however,  and  still 
covered  all  suits  on  liabilities  not  specifically  provided  for 
elsewhere. 

In  Lattin  v.  Gillette,  (1892)  95  Cal.  317;  30  P.  545,  the 
effect    of    Sec.    339(1)    of   the    California    Code    of   Civil 
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Procedure  was  again  considered.    The   Court  stated    (at 

page  318  of  95  Cal.) : 

'  *  Section  339  of  the  Code  of  Civil  Procedure  provided 
that  an  action  upon  a  'contract,  obligation,  or  lia- 
bility,' not  founded  upon  an  instrument  in  writing, 
must  be  brought  within  two  years  after  the  cause  of 
action  shall  have  accrued.  This  provision  was  de- 
clared in  Filler  v.  Southern  Pacific  R.R.  Co.,  52  Cal. 
44,  to  be  *  applicable  to  all  actions  at  law  not  spe- 
cifically mentioned  in  other  portions  of  the  statute.' 
The  word  'liability'  is  the  most  comprehensive  of  the 
several  terms  used  in  this  section,  and  includes  both 
of  the  others,  inasmuch  as  it  is  the  condition  in  which 
an  individual  is  placed  after  a  breach  of  his  contract, 
or  a  violation  of  any  obligation  resting  upon  him.  It 
is  defined  by  Bouvier  to  be  'responsibility;  the  state 
of  one  who  is  bound  in  law  and  justice  to  something 
which  may  be  enforced  by  action.  This  liability  may 
arise  from  contracts,  either  express  or  implied,  or  in 
consequence  of  torts  committed' ;  and  this  definition 
was   approved   in   Wood  v.   Currey,  57  Cal.   209." 

It  is  clear,  therefore,  that  the  Legislature  of  California 
did  not  intend  to  remove  actions  based  on  the  defendant's 
breach  of  warranty  from  the  scope  of  California  Code  of 
Civil  Procedure  339(1)  by  its  enactment  of  the  Avords 
under  discussion  into  California  Code  of  Civil  Procedure 
340(3).  If  the  Legislature  had  intended,  by  so  doing  to 
remove  all  suits  for  personal  injuries  from  the  scope  of 
California  Cole  of  Civil  Procedure  339(1),  it  would  have 
done  so  with  unmistakable  clarity  by  omitting  the  qualify- 
ing words  "caused  by  the  wrongful  act  or  neglect  of  an- 
other" from  California  Code  of  Civil  Procedure  340(3). 
The  addition  of  these  qualifying  words  limits  the  type  of 
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actions  removed  from  the  scope  of  the  ''general"  statute 
of  limitations  of  two  years  in  California,  and  this  limita- 
tion confines  the  cases  so  removed  to  those  where  a  per- 
sonal injury  is  incurred  by  reason  of  the  negligence  or 
fault  of  the  defendant.    A  suit  for  injuries  arising  as  the 
result  of  a  breach  of  warranty  is  based  solely  upon  an  i 
absolute  liability  imposed  by  law,  and  is  not  dependent  t 
upon  proof  of  the  defendant's  fault  or  negligence.   A  suit  I 
for  this  type  of  liability  is  therefore  within  the  scope  of  !' 
California  Code  of  Civil  Procedure  339(1)  prescribing  a 
two-year  statute  of  limitations,  inasmuch  as  there  is  no 
specific  limitation  provided  elsewhere. 

In  suits  for  a  breach  of  warranty,  both  express  and  im- 
plied,  the   California   courts  have  uniformly  applied  the 
two-year  statute.   (Sweet  v.  Watson's  Nursery  (1037),  23  * 
Cal.  App.  2d  379;  73  P.2d  284;  Mary  Pickford  Co.  v.  Bayly  y 
Bros.  Inc.   (1939),  12  Cal.2d  501;  86  P.2d  102;  Brackett 
V.  Martens  (1906),  4  Cal.  App.  249,  87  P.  410;  Ackerman 
V.  A.  Levy  d  J.  Zentner  Co.  (1935),  7  Cal.  App.  2nd  23; 
45  P.  2nd  386;  Southern  Cal.  Enterprises  v.  Walter  &  Co. 
(1947),  78  Cal.  App.  2nd  750;  178  P.  2nd  785;  Menke  v. 
Rand  Mining  Co.  (1947),  81  Cal.  App.  2nd  169;  183  P.  2nd  I 
755.) 

As  a  matter  of  policy,  there  is  no  reason  to  include 
suits  for  breach  of  warranty  within  the  one  year  limita- 
tion. A  defendant  will  not  be  prejudiced  by  lapse  of  time, 
since  in  any  event  a  suit  based  on  such  a  breach  cannot 
be  maintained  unless  the  defendant  is  notified  within  a 
reasonable  time  following  the  injury  that  a  breach  has 
occurred  causing  injury.  (California  Civil  Code,  Sec.  1769; 
North  Alaska  Salmon  Co.  v.  Hobhs,  Wall  &  Co.  (1911) 
159  Cal.  380;  113  P.  870;  120  P.  27.) 
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On  the  other  hand,  in  the  situation  presented  by  modern 
Idistribution  methods  in  the  sale  of  goods,  the  buyer  who 
jsuffers  damage  by  breach  of  warranty  may  recjuire  con- 
Isiderable  time  in  order  to  pursue  the  corporate  defendant 
into  a  jurisdiction  where  it  can  be  found  **  doing  busi- 
jness." 

Particularly  is  this  true  when,  as  in  this  case,  the  buyer 
was  rendered  violently  ill,  and  was  in  addition  faced  with 
the  death  of  her  husband,  and  the  necessary  troubles  and 
time-consuming  arrangements  in  connection  with  such  sick- 
ness and  death  (Tr.  of  Rec.  7). 

It  is  respectfully  submitted,  therefore,  that  the  court 
below  erred  in  dismissing  appellant's  claim  for  her  own 
personal  injuries.  As  in  the  case  of  appellant's  separate 
jand  distinct  claim  for  damages  incurred  by  reason  of  her 
[husband's  death,  the  appellee  should  be  ordered  to  stand 
trial  on  the  merits  for  the  damages  incurred  by  appellant 
personally. 

Dated:  San  Francisco,  Calif., 

April  10,  1950. 

Bruce  Walkup, 
Dan  L.  Garrett,  Jr., 

410  Mills  Building, 

San  Francisco  4,  California, 

Attorneys  for  Appellant. 
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IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


r 


Mary  Zelj.mer,  ay  Administratrix  of 
the  Estate  of  Orval  Zel liner,  and 
Mary  Zp:llmer,  an  Individual, 

Appellant, 
vs. 

Acme  BrewtiVG  Co.  (a  corporation). 

Appellee. 


BRIEF  FOR  APPELLEE. 

STATEMENT  OF  THE  CASE. 

The  complaint  in  this  case  seeks  a  recovery  for  the 
alleged  wrongful  death  of  Orval  Zelhner,  and  for  per- 
sonal injuries  to  Mary  Zollmer  all  occurring  in  Ne- 
S'ada,  and  allegedly  resulting  from  the  negligent  manu- 
facturing or  packaging  of  beer  by  defendant.  The 
somplaint  shows  on  its  face  that  both  of  these  claims 
are  l)arred  if  the  California  one  year  statute  of  limita- 
tions (C.C.P.,  §  340)  is  ai)plicable.  The  District  Court 
eoncluded  that  the  California  statute  of  limitations  ap- 
plied and  dismissed  the  complaint. 


This  appeal  presents  Hear  and  rather  simple  issues. 
There  are,  to  begin  with,  a  number  of  relevant  rules 
of  law  which  cannot  be  challenged.  We  are  confident 
that  appellant  will  not  dispute  the  following: 

1.  This  Honorable  Court  must  apply  and  follow 
the  California  rules  of  conflict  of  laws. 

Griffin  v.  McCoach,  313  U.S.  498,  61  S.  Ct.  1023, 
85  L.  ed.  1481. 

2.  In  all  cases  of  conflict  of  laws,  the  lev  Ion'  gov- 
erns only  matters  of  substance,  and  all  matters  of 
procedure  are  governed  by  the  law  of  the  foi'um. 

3.  It  is  a  universally  accepted  general  rule  that 
statutes  of  limitation  are  procedui-al,  and  that  the 
limitation  j^eriod  of  the  law  of  the  forum  (California, 
in  this  case)  is  applicable.  If  the  action  is  barred  by 
the  lex  fori,  it  may  not  there  be  prosecuted  even 
though  the  limitations  period  of  tlie  lex  loci  mny  not 
have  run. 

Beale,  Conflict  of  Laws,  page  1620 : 
Cvecich  V.  Giardino,  37  C.A.   (2d)   394  (99  P. 
(2d)  573). 

We  come  now  to  the  fourth  rule;  the  application 
and  extent  ol'  which  is  the  basic  issue  on  this  appeal. 

4.  Where  an  action  is  created  by  statute  (e.g.,  one 
for  wrongful  death)  and,  as  a  part  thereof,  the  right 
so  created  is  conditioned  by  a  time  limitation,  such 
time  limitation^  is  substantive  and  bars  the  right  itself, 


^A  time  limitation  of  this  kind  is  not  a  "statute  of  limitations" 
at  all.   Adams  v.  Albany  (D.C.,  Cal.,  1948),  80  F.  S.  876.   It  is  be- 
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rather  than  merely  the  I'emody,  with  the  result  that 
when  such  time  has  elapsed,  the  cause  of  action  is 
extinguished,  and  cannot  (as  can  actions  suhject  to 
procedural  time  limitations)  he  sued  upon  in  other 
jurisdictions  having  longer  procedural  statutes  of 
limitations. 

Davis  V.  Mills,  194  U.S.  451,  24  S.Ct.  692,  48 
L.  ed.  1067. 

In  her  first  point  on  appeal,  appellant  attempts  to 
extend  the  fourth  rule  ahove  mentioned  as  follows: 
Appellant  argues  that  sucli  a  substantive  time  limi- 
tation must  govern  the  laws  of  any  jurisdiction,  and 
has  the  (extraterritorial  effect  of*  compelling  foreign 
Courts  to  entertain  actions  which,  under  the  pro- 
cednral  laws  of  those  jurisdictions  would  otherwise  be 
barred.  With  this,  we  disagree.  In  answering  appel- 
lant's first  point,  howevei*,  we  will  first  assume  that 
this  extreme  theory  is  correct,  and  show  that  appel- 
lant nevertheless  cannot  recover  because  the  Nevada 
time  limitation  is  not  substantive ;  it  is  a  typical,  pro- 
cedural statute  of  limitations.  (Even  appellant  admits 
that  if  this  is  so,  her  action  was  properly  dismissed.) 
We  will  then  go  fui-ther,  however,  and  show  as  a 
second,  independent  answer  that  there  can  be  no  such 
legal  doctrine  as  appellant  relies  on,  and  that,  there- 
fore, she  cannot  recover  whether  the  Nevada  limita- 

cause  it  is  sometimes  considered  as  such  that  confusion  has  arisen 
in  some  of  the  cases  pertinent  to  this  point.  The  two  time  elements 
rehite  to  separate  and  different  phases  of  conflict  of  laws:  one, 
whether  a  cause  of  action  exists  (which  is  purely  substantive),  and 
two,  whetlier  such  action,  if  it  exists,  may  be  prosecuted,  as  a  pro- 
cedural inntter,  in  the  court  of  the  forum. 


tion  is  procedural  or  piibstantive ;  that  in  either  even 
the  California  statute  of  limitations  must  be  applied. 

Appellant's  second  point  is  that  her  action  for  her 
own  jiersonal  injuries  should  not  have  been  dismissed. 
Admittedly,  California  law  governs  here,  and  one  of 
the  sections  of  the  California  statute  of  limitations  is 
to  be  applied.  Appellant  claims  that  she  is  suing  for 
breach  of  warranty  and  that,  therefore,  the  two  year 
time  limitation  (C.C.P.,  §  389)  applies  rather  than  the 
one  year  limitation  of  C.C.P.  §  o40.  We  will  show  that 
this  argument  has  been  ]-esolved  many  times,  in  Cali- 
fornia and  elsewhere,  adversely  to  appellant. 
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APPELLEE'S  CONTENTIONS. 

Appellee  contends  that: 

1.  The  action  for  wrongful  death  was  properly  dis- 
missed because: 

(a)  The  Nevada  time  limitation  applicable  to 
wrongful  death  is  a  pureh'  procedural  statute  of 
limitations ;  and,  therefore,  even  if  the  I'ule  stated 
by  appellant  were  correct,  she  cannot  recover; 
and 

(b)  Independently  of  the  above,  the  California 
statute  of  limitations  must  be  n])])]ied  wlietlier 
the  Nevada  time  limitation  is  substanti^•e  or  pro- 
cedural. 

2.  An  action  for  ])ersonal  injuries,  even  though 
couched  in  terms  of  breach  of  warranty,  is  barred  by 
the  one  vear  statute  of  limitations. 


THE  ACTION  FOR  WRONGFXni  DEATH  WAS 
PROPERLY  DISMISSED. 

iA.    The  Nevada  time  limitation  for  wrongiul  death  is  a  purely 
procedural  sta.tute  of  limitations. 

i  Appellant  says  that  tliere  is  case  law  establishing 
the  following  rule:  Where  a  wrongful  death  statute 
contains  a  substantive  limitation  on  the  right  to  sue 
(as  distinguished  from  the  usual  procedural  limita- 
tion which  goes  only  to  th(^  remedy)  that  limitation 
operates  in  all  jurisdictions  not  only  to  extinguish  the 
right  by  passage  of  time,  but  it  has  also  the  extrater- 
ritorial effect  of  superseding  the  procedural  remedial 
statutes  of  limitations  of  the  lea:  fori,  and  compels  the 
Coui-ts  of  all  other  states  to  entei'tain  the  action  at 
any  time  within  the  time  limitation  of  the  lex  loci. 

We  will  show  later  that  there  is  no  rule  of  law  hav- 
ing the  effect  claimed  l)y  appellant.  However,  for  the 
purpose  of  the  point  here  being  discussed  we  will 
assiinie  the  stated  rule  to  be  coi-rect,  and  show  that 
nevertheless  appellant  cannot  recover. 

If  the  above  rule  is  correct,  appellant,  to  take  ad- 
vantage of  it,  must  demonstrate  that  the  Nevada  time 
limitation  on  actions  for  wrongful  death  is  a  substan- 
tive condition  of  the  right,  and  not  an  ordinary  pro- 
cedural statute  of  limitations.  If  it  is  the  latter,  ap- 
pellant must  concede  that  the  action  was  properly  dis- 
missed. 

The  difference  between  a  statute  which  contains  a 
substantive  time  limitation,  and  a  statute^  which  is 
subject  to  an  ordinar}^,  ])rocedural  statute  of  limita- 
tions, is  exemplified  in  Gregory  v.  Southern  Pacific 


CiK  (€.C.,  Ore.,  1907),  157  Fed.  113.  The  Coui't  there 
considered  the  construction  of  a  number  of  wrongful 
death  statutes  with  respect  to  the  point  here  involved. 
It  was  specifically  concerned  witli  the  California 
statute.  It  held  that  where  such  a  statute  itself  con- 
tains a  proviso  (as  did  the  orip^inal  California  death 
statute),  the  proviso  is  a  part,  and  a  limitation  of 
the  right;  but  where  the  death  statute  is  silent  as  to 
the  time  of  bringing  the  action,  and  the  only  limita- 
tion is  found  in  the  general  limitations  statute,  the 
time  element  is  procedural  only.  The  Court  said  {]!]-). 
118-119)  : 

''Now,  to  apply  the  doctrine  as  thus  illustrated 
and  firmly  established  to  the  case  in  hand,  it  is 
clear  from  the  statute  of  California,  first  enacted 
with  the  limitation  of  the  time  for  commencement 
of  the  action  subjoined  as  a  proviso,  that  the  limi- 
tation constituted  a  condition  attending  the  bring- 
ing of  the  action,  and  was  designed  as  a  part  and 
parcel  of  the  liability  created,  and  could  not  have 
been  considered  apart  from  the  act  giving  the 
right  of  action  as  a  limitation  statute  sim]:)ly.  But 
must  not  a  different  intendment  be  ascribed  to 
the  statute  in  its  present  form  ?  Section  377  stand- 
ing alone,  as  it  does,  gives  the  right  of  action 
merely,  without  qualification  or  limitation. 

''It  is  contained  in  title  3,  while  the  regulation 
of  the  time  for  the  commencement  of  actions  in 
general  is  contained  in  the  preceding  title. 

"Thus  it  will  appear  that  the  statute  of  limita- 
tions is  completely  segregated  from  the  statute 
giving  the  right  of  action.  Furtheniiore,  the  limi- 
tation was  fonnerly  from  the  time  of  iha  death 


of  the  party  injured,  while  now  it  'begins  to  nin 
from  the  time  tlie  eaiise  of  action  accrued;  show- 
ing that,  by  a  rearrang(^ment  of  the  statutes,  and 
their  adoption  in  that  form,  a  different  purpose 
was  to  be  subserved,  and  we  must  ascribe  to  such 
statutes,  therefore,  another  and  different  intend- 
ment. That  intendment,  manifestly,  is  to  place 
the  right  of  action  accorded  by  section  377  in  the 
category  of  other  causes,  and  to  apply  the  statute 
of  limitations  to  that  action  in  manner  and  sub- 
stance as  applied  to  all  other  ci\'il  actions,  treat- 
ing it  as  a  pai-t  of  the  remedy  only,  and  not  as  a 
condition  to  the  cause." 

See,  also: 

Anderson  v.  Linton   (7th  Cir.,   1949),   178  F. 

(2d)  304; 
Hughes  v.  Lucker  (3rd  Cir.,  1949),  174  F.  (2d) 

285; 
Keys  V.  Pullman  Co,  (D.€.,  Tex.,  1949),  87  F. 

Supp.  763; 
8  Cal  Jur.  1041-1042. 

Under  these  authorities,  the  Nevada  wrongful  death 
statute  is  clearly  procedural.    The  statute  is,  along 
with  most  other  Nevada  causes  of  action,  a  part  of 
the  Nevada  "Civil  Practice  Act".    There  are  three 
Nevada  laws  governing  death  actions.  The  tirst  is  con- 
tained in  Chapter  6,  §55,  of  the  Act,  entitled  ''Par- 
ties", and  provides  (Nevada  Compiled  Laws,  §  8554)  : 
"When  the  death  of  a  person  not  a  minor  is 
caused  by  the  wrongful  act  or  neglect  of  another, 
his  heirs,  or  his  personal  representatives  for  the 
benefit  of  his  heirs,  may  maintain  an  action  for 
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damages  against  the  person  causing  the  death,  or, 
if  such  person  be  emph>yed  by  another  person 
who  is  responsible  for  his  conduct,  then  also 
against  such  other  person.  If  such  adult  person 
have  a  guardian  at  the  time  of  his  death,  only 
one  action  can  be  maintained  for  the  injury  to 
or  death  of  such  person,  and  such  action  may  be 
brought  by  either  the  personal  representatives  of 
such  adult  person  deceased  for  the  benefit  of  his 
heii*s,  or  by  such  guardian  for  the  benefit  of  his 
heirs  as  provided  in  section  54.  In  every  action 
under  this  and  the  preceding  section  such  dam- 
ages, pecuniary  and  exemplary,  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be 
just.   As  amended,  Stat.  1939,  17." 

The  second  and  third  are  contained  in  Chapter  68 
of  the  Act,  entitled  ''Death  By  Wrongful  Act,  Action 
For",  §§  705,  706,  and  provide  (Nevada  Compiled 
Laws,  §§  9194  and  9195) : 

''9194.  Whenever  the  death  of  a  person  shall 
be  caused  'l\v  wrongful  act,  neglect  or  default,  and 
the  act,  neglect  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  ])arty  in- 
jured to  maintain  an  action  and  recovei-  damages 
in  respect  thereof  then,  and  in  every  such  case, 
the  persons  who,  or  the  corporation  which  would 
have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages  notwithstanding 
the  death  of  the  person  injured;  and  although  the 
de^th  shall  have  been  caused  under  such  circum- 
stances as  amount  to  a  felony." 

"9195.  The  proceeds  of  any  judgment  ob- 
tained in  any  action  brought  under  the  provisions 
of  this  chapter  shall  not  be  liable  for  any  debt 
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of  the  deceasod;  providod,  he  or  she  shall  have 
left  a  husband,  wife,  ehild,  father,  mother, 
brother,  sister,  or  child  or  children  of  a  deceased 
child;  but  shall  be  dstributed  as  follows: 

"If  there  be  a  surviving  huvsband  or  wife,  and 
no  child,  then  to  such  hus^band  or  wife;  if  there 
be  a  surviving  husband  or  wife,  and  a  child  or 
children,  or  grandchildren,  then,  equally  to  each, 
the  gTandchild  or  children  taking  by  right  of 
representation;  if  there  be  no  husband  or  wife, 
but  a  child  or  children  or  grandchild  or  children, 
then  to  such  child  or  children  and  grandchild  or 
children  by  right  of  representation;  if  there  be 
no  child  or  grandchild,  then  to  a  surviving  father 
or  mother;  if  there  be  no  father  or  mother,  then 
to  a  surviving  brother  or  sister,  or  brothers  or 
sisters,  if  there  'be  any;  if  there  be  none  of  the 
kindred  hereinbefore  named,  the  ])roceeds  of  such 
judgment  shall  be  disposed  of  in  the  manner  au- 
thorized 'by  law  for  the  disposition  of  the  per- 
sonal property  of  deceased  persons;  provided, 
every  such  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representative  or  represen- 
tatives of  such  deceased  person;  and  provided 
further,  the  court  or  jury,  as  the  case  may  be,  in 
every  such  action  may  give  such  damages,  pecuni- 
ary and  exemplary,  as  sliall  be  deemed  fair  and 
just,  and  in  so  doing  may  take  into  consideration 
the  pecuniary  injury  resulting  from  such  death 
to  the  kindred  as  herein  named.  As  amended, 
Stats.  1939,  17." 

None  of  these  statutes  condition  the  right  therein 
granted  ))y  any  substantive  time  limitation.  As  is  the 
case  in  California   (see   C.C.P.   §377),  the  right  is 
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simply  granted  without  qualification,  substantive  or 
otherwise,  as  to  time. 

The  general  provisions  of  Nevada  law  governing 
commencement  of  all  ci^dl  actions  is  contained  in 
Chapters  1,  2,  3  and  4  of  the  Practice  Act.  Chapter  4 
is  entitled  "Limitations  otlier  than  Real  Pro])crty", 
and  Section  25  provides  (Nevada  Compiled  Laws,  sec. 
8524): 

"Section  25.  Actions  other  than  those  for  the 
recovery  of  real  property,  can  only  'be  commenced 
as  follows: 

''Within  six  years:     *  *  * 

''Within  four  years:     *  *  * 

"Within  three  years:     *  *  * 

"Within  two  years:  1.  An  action  against  a 
sheriff,  coroner,  or  constable,  upon  the  liability 
incurred  by  the  doing  of  an  act  in  his  official  ca- 
pacity and  in  virtue  of  his  office,  or  by  the  omis- 
sion of  an  official  duty,  including  the  nonpayment 
of  money  collected  u])(m  an  execution. 

2.  An  action  upon  a  statute  for  a  penalty  or 
forfeiture,  where  the  action  is  given  to  an  indi- 
vidual, or  to  the  state,  or  an  individual  and  the 
state,  except  when  the  state  imposing  it  prescribes 
a  different  limitation. 

3.  An  action  for  libel,  slander,  assault,  battery, 
false  imprisonment  or  seduction. 

4.  An  action  against  a  sheriff,  or  other  officer, 
for  the  escape  of  a  prisoner  arrested  or  impris- 
oned on  civil  process. 
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5.  An  action  to  recover  damaffCH  for  the  death 
of  one  caused  hy  the  wrongful  action  or  neglect 
of  another. 

''Within  one  year:  *  *  *"  (Emphasis  sii])])li('d.) 

It  is  clear  that  the  time  element  applicable  in  Ne- 
vada to  the  Nevada  wrongful  death  actions  is  nothing 
more  or  less  than  a  procedural  statute  of  limitations. 
There  is  no  basis  whatever  upon  which  it  can  reason- 
ably 'be  said  to  differ  from  the  other  limitations  pe- 
riods among  which  it  is  placed,  and  no  basis  upon 
which  it  can  he  said  to  qualify  the  7\ght  as  distin- 
guished from  the  remedy  for  wrongful  death. 

The  Nevada  statutes  are  practically  identical  with 
the  California  statutes  on  the  same  point.  The  Cali- 
fornia wrongful  death  statute,  it  has  been  esta])lished, 
contains  no  substantive  time  limitation.  It  is  subject 
to  an  ordinary,  procedural  statute  of  limitations. 
Gregory  v.  Southern  Pacific  Co.,  supra. 

Appellant  urges  that  "A  consideration  of  the  his- 
tory of  the  Nevada  limitation  upon  wrongful  death 
actions  shows  that  this  limitation  and  the  cause  of 
action  for  ivrongful  death  created  by  Nevada  laiv  are 
part  of  the  same  sfatnte."^"  This  argument  alone  dem- 
onstrates the  weakness  of  appellant's  position.  The 
''same  statute"  referred  to  is  the  Nevada  "Civil  Prac- 
tice Act".  This  Act  is  actually  a  combined  Civil  Code 
and  Code  of  Civil  Procedure.  It  contains  not  only  the 
wrongful  death  statute  of  limitations,  but  all  limita- 
tions provision,  of  Nevada  Civil  Law;  it  contains  not 


I'Appeliaiit  s  Op.  Br.,  p.  12. 
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only  the  law  governing  wrongful  death,  Init  the  law 
of  negligence,  libel,  slander,  etc.,  as  well.  It  even  con- 
tains the  Nevada  statutes  establishing  and  regulating 
the  State  Justices'  Coui^ts. 

If  appellant's  argmnent  were  at  all  sound,  it  would 
necessarily  follow  that  all  of  the  limitations  periods 
of  the  Act  were  substantive,  since  they  are  in  the 
"same  Act"  as  the  actions  to  which  they  refer. 

The  same  argument  was  before  the  Court  in  Greg- 
ory V.  Southern  Pacific  Co.,  supra,  for  in  California, 
both  the  wrongful  death  statute  and  the  one  year  stat- 
ute of  limitations  are  contained  in  the  Code  of  Civil 
Procedure,  which,  of  course,  is  ''one  act".- 

It  is  probably  a  fact  that  most  wrongful  death  stat- 
utes do  contain  within  themselves,  substantive  time 
limitations.  See,  for  example,  the  statutes  discussed 
in  Gregory  v.  Southern  Pacific  Co.,  supra,  and  those 
involved  in  the  cases  cited  in  appellant's  brief. 

(■alifornia  and  Nevada,  however,  have  chosen  not 
to  so  limit  the  right  which  they  have  granted. 

Appellant  seeks  in  her  brief  to  convey  the  impres- 
sion that  statutes  which  have  substantive  time  limita- 
tions are  more  liberal,  equitable  or  just  than  those 
which  are  subject  to  procedural  statutes  of  limita- 
tions. Exactly  the  contrary  is  true. 


-The  California  "Act"  is  entitled :  "An  Act  to  establish  a  Code 
ol"  Civil  Procedure",  approved  March  11,  1872,  and  section  1  of 
the  C.C.P.  states:  "This  Act  shall  be  known  as  llie  Code  of  Civil 
Procedure  of  California  *  *  *." 
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A  substantive  time  limitation  destroys  without  qual- 
ification the  cause  of  action  itself  not  only  in  the  lex 
loci,  but  in  all  other  jurisdictions.  Where,  on  the  other 
hand,  the  limitation  is  procedural,  the  running  of 
time  does  not  extinp:uish  the  richt,  but  merely  bars 
the  remedy.  Therefore,  suit  can  be  broui^ht  upon  the 
cause  of  action  which,  of  course,  continues  to  exist, 
in  any  jurisdiction,  the  statute  of  which  has  not  run, 
even  though  the  remedy  is  barred  in  the  lex  loci. 

Keys  V.  Pullman  Co.  (B.C.  Tex.,  1949),  87  F. 
Supp.  763. 

Further,  if  the  limitation  is  substantive  it  cannot 
be  waived;  nor  can  it  be  tolled  by  fraud,  concealment, 
absence  from  the  state,  insanity,  or  for  any  other 
reason.  If  substantive,  the  mere  passage  of  time  ir- 
revocably and  completely  destroys  the  cause  of  ac- 
tion. 

Midstate  Horticnltural  Co.  v.  Penna.  Ry.  Co., 

321  U.S.  356,  64  S.  Ct.  128,  88  L.  ed.  96; 
Ewing  V.  Rislier  (10  Cir.,  1949),  176  F.   (2d) 

641; 
Adams   v.   Albany    (D.C.,    Cal.,    1948),   80   F. 

Supp.  876; 
Partee  v.  St.  Louis  S  S.F.  Ry.  (8th  Cir.,  1913), 

204  Fed.  970; 
Mullins   V.  DeSoto  Securities  Co.    (D.C.,  La., 
1944),  56  F.  Supp.  907  (Aff'd,  149  F.  (2d) 
864); 
Wilson  V.  Missomi  Pac.  Ry.  Co.  (D.C.,  Ark., 
1945),  58  F.  Supp.  844. 

See  many  other  cases  in  132  A.L.R.  292. 
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It  is  clear  that  a  substantive,  time  limitation  on  the 
right  (rather  than  on  the  remedy)  is  a  veiy  real, 
and  normally  hai*sh  limitation.  The  more  liberal  stat- 
utes do  not  so  limit  the  cause  of  action  so  created. 

Finally,  it  is  established  that  this  Honorable  Court 
must  apply  to  this  case  the  same  rule  of  conflict  of 
laws  which  a  California  Court  would  apply. 

Kaxon  Co.  v.   Stnifor  Electric  Mfg.   Co.,  313 

U.S.  487,  61  S.  Ct.  1020,  85  L.  ed.  1477; 
Keys   V.  Pulhnan  Co.    (D.C.,  Tex.,   1949),  87 

F.  Supp.  763; 
Griffin  v.  McCoach,  313  U.S.  498,  61  S.  Ct.  1023, 
85  L.  ed.  1481. 

Since  the  California  statute  is  procedural,  and 
since  the  Nevada  statute  is  practically  identical  to  it, 
it  seems  self-evident  that  California  would  hold  that 
the  Nevada  time  limitation  is  procedural,  not  substan- 
tive. Such  a  holding,  even  under  the  theory  of  law 
argued  by  appellant,  disposes  of  this  appeal. 

In  any  event,  however,  in  the  case  of  Engel  v. 
Davenport,  194  (^al.  :544  (228  P.  710),  the  California 
Supreme  Court  adopted  a  rule  of  conflict  of  laws 
which  is  conclusive  of  the  issues  on  this  appeal.  In 
that  case  the  C'ourt  followed  what  we  will  later  show 
to  be  the  proper  rule,  and  held  that  the  California 
statute  of  limitations  is  applicable  to  all  suits  brought 
within  its  jurisdiction,  whether  or  not  such  suits  were 
created  by  foreign  statutes,  and  whether  or  not  such 
I'oreign  statutes  contained  substantive  time  limitations. 
The  case  involved  an  action  under  the  United  States 
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Merchant  Marine  Act,  which  contained  a  substantive 
two  year  time  limitation.  The  Court  applied  the  Cali- 
fornia one  year  statute,  saying^  (pp.  351-352)  : 

''It  is  ti'ue  that  thei'e  is  an  exception  to  the 
general  rule  that  the  law  of  the  forum  controls 
to  the  effect  that  when  a  statute  which  creates  a 
new  liability  limits  the  time  within  which  the 
right  may  be  enforcc^d,  an  action  seeking  to  en- 
force such  right  can  be  maintained  only  within 
the  time  limited  by  the  statute  creating  the 
right,  regardless  of  the  jurisdiction  in  which  the 
action  was  instituted.  {Davis  v.  Mills,  194  U.S. 
451,  454  (48  L.  Ed.  1067,  24  Sup.  Ct.  Rep.  692)  ; 
The  Harrishu.rg,  119  U.S.  199,  214  (30  L.  Ed. 
358,  7  Sup.  Ct.  Rep.  140,  see,  also,  Rose's  U.  S. 
Notes) ;  Vauglit  v.  Virginia  cfc  Southtvestern 
R.  R.,  132  Tenn.  679  (179  S.W.  314).)  Such  ex- 
ception to  the  general  rule  is  not,  in  our  opinion, 
applicable  to  the  instant  case. 

"The  exception  to  the  general  rule  that  the 
law  of  the  forum  governs  is  based  upon  the  rea- 
soning that  when  the  liability  and  the  remedy  are 
created  by  the  same  statute,  time  is  made  of  the 
essence  of  the  right,  and  when  the  time  pre- 
scribed by  the  statute  has  expii'ed,  the  cause  of 
action  itself  is  extinguished.  The  lapse  of  time 
prescribed  by  the  statute  creating  the  new  right 
having  operated  to  extinguish  the  right,  no  right 
remains  thereafter  to  support  the  action  and  con- 
sequently no  action  can  be  thereafter  maintained 
in  any  jurisdiction.  Obviously  this  reasoning  ap- 
plies only  when  the  period  prescribed  by  the 
statute  creating  the  liability  is  sliorter  than  the 
period  provided  by  the  law  of  the  fonun.  There 
is  no  logical   reason  why  the  doctrine  that  the 
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limitation  prescril)ed  by  the  statute  of  another 
jurisdiction,  wliieh  creates  a  right  of  action,  is  a 
condition  of  the  right  of  action  so  that  the  latter 
is  extinguished  when  the  time  so  prescribed  has 
expired,  and  will  not  thereafter  sustain  an  ac- 
tion anywhere  should  exclude  the  operation  of 
the  general  rule  which  refei's  the  question  of  lim- 
itation to  the  law  of  the  forum,  if  the  period  pre- 
scribed by  the  statute  of  the  other  ji^irisdiction 
creating  the  liability  has  not  expired.  (46  L.R.A. 
(N.S.)  687.)  The  exception  to  the  ,2:eneral  rule  be- 
ing based  u])on  the  theory  of  the  extinguishment 
of  a  right  by  the  lapse  of  time,  if  the  time  pre- 
scribed by  the  statute  creating  the  right  is  longer 
than  the  time  ])rovided  by  the  law  of  the  forum, 
such  actions  will  not  fall  within  the  exception  but 
will  be  governed  by  the  general  rule  that  the  law 
of  the  forum — in  the  instant  case,  the  state  stat- 
ute of  limitations — will  ])revail.  (Weaver  v.  Balti- 
more &  O.  R.  Co.,  21  D.C.  (10  Mackey)  499; 
Hutchings  v.  T.amson.  96  Fed.  720  (37  CCA. 
564) :  2  Wharion  on  Conflict  of  Laws,  3d  ed.,  sec. 
540b,  ])]).   1264,   1265.)"   (Em])hasis  su])])lied.) 

This   case   establishes   the    California   law,   and  is 
a   conclusive   answer   to   appellant's   contention."* 

With  one  exception,  all  of  the  decisions  relied  upon 
and  cited  l)y  a])])ellant  involve  statutes  where  the  time 


3Th('  result  of  this  case  was  reversed  in  271  U.S.  33,  70  L.  ed. 
813,  on  the  jrround  that  this  was  not  a  case  involving  conflict  of 
laws.  Since  the  act  involved  was  a  federal  law,  it  could  not  conflict 
with  .state  law  because  acts  of  Congress  are  the  supreme  law  of  the 
land,  and  the  ju'uvisions  of  federal  law  stated  by  Congress  "in  the 
exercise  of  its  paramount  authority"  must  control.  The  case  does, 
of  course,  state  the  California  rule  applicable  to  conflicting  state 
laws,  over  which  rule  the  U.S.  Supreme  Court  has  no  authority. 
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ilimitation  is  clearly  a  snbstantivo  limitation  on  the 
i right,  and,  therefore,  are  not  in  ])oint.  The  one  excep- 
tion is  the  case  of  Maki  v.  George  R.  Cooke  Co.  (6 
Cir.,  1942),  124  F.  (2d)  663,  decided  on  the  same  day, 
and  ])y  the  same  Court  that  decidc^d  Wilson  v.  Massen- 
gill  (6  Cir.,  1942),  124  F.  (2d)  666. 

That  Court  held  what  appeared  to  be  a  procedural 
statute,  to  be  su))stantive.  We  believe  that  the  Court's 
error  was  based  upon  its  failure  to  realize  that  the 
distinction  is  more  than  a  mere  isolated  technicality. 
As  we  have  shown  above,  serious,  restrictive  conse- 
quences flow  from  a  holding-  that  a  time  limitation  is 
substantive.  The  Coui-t  in  the  Maki  case  failed  to  per- 
ceive this,  and  thought  that  the  distinction  involved 
''whittling  with  a  dull  blade  upon  illogical  niceties" 
The  decision  does  not,  however,  coincide  with  the  law 
of  California,  which  is  clearly  laid  down  in  Engel  v. 
Davenport,  supra. 

There  are  two  cases  cited  by  appellant  which  de- 
sei^re  some  comment.  They  are  Calvin  v.  Western 
Coast  Power  Co.  (D.C.,  Ore.,  1942),  44  F.  Supp.  783, 
and  Leivis  v.  E.F.C.  (D.C.,  Ct.  App.,  1949),  177  F. 
(2d)  654.  In  those  cases,  the  time  limitation  of  the 
statute  of  the  forum  was  a  substantive  part  of  the 
forum's  wrongful  death  statute.  The  lex  fori,  there- 
fore, had  no  procedural  statute  of  limitations  appli- 
cable generally  to  death  actions.  Obviously,  a  sub- 
stantive part  of  the  fonun's  statute  could  not  be  in- 
voked to  bar,  procedurally,  a  cause  of  action  based 
on  a  different  statute.   (Here  again,  note  the  differ- 
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ence  in  essence,  between  a  condition  on  the  right,  and 
a  statute  of  limitations.)  There  was,  therefore,  iii  those 
cases,  no  statute  of  limitations  at  all  in  the  lex  fori 
which  would  bar  the  actions  sued  upon.  Appellant 
relies  upon  these  cases  iu  making  the  brief  contention 
that  the  California  statute  of  limitations  does  not 
purport  to  apply  to  any  but  California  death  actions. 
Our  statute  is  procedural,  not  substantive.  It  applies 
to  all  actions  for  wrongful  death.  It  states  (C.C.P., 
340):  "Within  one  year:  *  *  *  an  action  for  injury 
to  or  for  the  death  of  one  caused  by  the  wi^ongful 
act  *  *  *"  If  appellant's  argument  were  correct  it 
would  have  to  apply  to  foreign  actions  for  personal 
injuries  also,  which  is  manifestly  ridiculous. 

We  say,  therefore,  that  even  if  there  is  a  rule  of 
law  such  as  stated  by  appellant,  it  cannot  apply  to 
this  case  because  (1)  the  Nevada  time  limitation  is  a 
procedural  statute  of  limitations,  and  not  a  substan- 
tive condition  of  and  limitation  on  the  right  itself, 
and  (2)  California  does  not  recognize  any  such  rule 
and  has  decided  that  its  procedural  statutes  of  limi- 
tations apply  to  bar  actions  of  all  kinds. 

B.  The  California  statute  of  limitations  applies  to  this  action 
whether  the  Nevada  time  limitation  is  substantive  or  pro- 
cedural. 

We  believe  that  the  point  just  discussed  adequately 
answers  appellant's  contention.  However,  that  dis- 
cussion was  based  upon  the  assumed  existence  of  a 
rule  which  actually  does  not  exist.  It  is  only  because 
a  few  cases  have  misconceived  and  misapplied  cer- 
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tain  basic  ])i'inciples  of  fonfiict  of  laws  that  any  such 
argument  is  possJ})lo  at  all.  Except  for  such  cases,  it 
is  established  by  principle  and  authority  that  the 
statute  of  limitations  of  the  forum  is  always  available 
as  a  bar  to  the  i-emedy,  whether  the  foreicrn  statute 
contains  a  substantive  or  procedural  time  limitation. 

At  the  outset,  the  two  different  fact  situations  must 
be  kept  in  mind:  (1)  Where,  under  the  lex  loci,  the 
time  to  sue  has  expired,  but  the  time  has  not  expired 
under  the  statutes  of  the  fori  mi;  and  (2)  where  the 
time  to  sue  has  not  expired  under  the  lex  loci,  but  has 
expired  under  the  laws  of  the  lex  fori. 

In  the  first  situation,  if  the  time  limitation  of  the 
foreign  statute  is  procedural,  the  right  remains  alive 
and  may  be  prosecuted  in  any  state  in  which  the  limi- 
tations peiiod  has  not  run.  This  is  true  even  though 
suit  could  no  longer  be  bi"ought  in  the  lex  loci.  Kej/es 
V.  Pidlman  Co.,  supra.  If,  however,  the  time  limita- 
tion is  substantive,  the  action  may  not  be  brought 
anywhere,  for  the  expiration  of  time  extinguishes  the 
right  as  well  as  the  remedy.  There  are  no  conflicting 
cases  on  this  point. 

In  the  second  fact  situation,  if  the  time  limitation 
is  procedural,  the  law  of  the  forum  clearly  applies. 

There  is  no  conflict  on  this  ])oint.  The  folloAving 
discussion  is  concerned  solely  Avith  the  second  fact 
situation,  when  the  lex  loci  time  limitation  is  stthstaii- 
tive,  for  it  is  in  this  area  that  some  cases  have  created 
some  confusion. 
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Actually,  there  is  only  one  broad  consequence  of  a 
substantive  time  limitation.  It  irrevocably  and  un- 
qualifiedly limits  the  time  within  which  suit  may  be 
brought  anywhere  in  the  ivorld,  and  withdraws  all  al- 
leviating circumstances,  such  as  waiver,  fraud,  etc., 
to  which  statutes  of  limitation  are  subject.  That  is  the 
specific,  express  purpose  of  a  statute  which  conditions 
the  right  upon  bringing  suit  within  a  given  time.  Such 
a  condition,  of  course,  operates  substantively,  for,  by 
its  express  tenns,  it  extinguishes  the  cause  of  action  by 
lapse  of  time.  The  result  is  that  a  cousc  of  action  can- 
not be  stated. 

Such  a  substantive  limitation  cannot,  however,  have 
the  effect  of  repealing  or  nullifying  the  procedural 
laws  of  another  state.  (See  11  Am.  Jiir.,  310,  311.) 
Those  procedural  laws  are  to  be  applied  in  these  cases 
as  in  all  others.  The  substantive  law  of  the  lex  loci 
determines  whether  a  cause  of  action  exists.  Once 
that  is  determined,  the  lex  loci  becomes  imimi)ortant. 
The  (luestion  of  whether  the  right  may  be  enforced, 
procedurally,  depends  upon  the  lex  fori,  including  its 
applicable  statutes  of  limitations. 

A])plying  these  principles  to  the  case  at  bar, 
whether  a  cause  of  action  exists  is  deteraiined  by  the 
lex  loci.  This  is  a  substantive  question  over  which 
the  lex  fori  can  have  no  control.  In  determining 
whether  such  a  cause  of  action  exists,  a  substantive 
time  limitation  in  the  foreign  statute  is  important, 
since  it  does  operate  substantively;  if  the  time  has 
not  elapsed,  a  cause  of  action  can  be  stated.    If  the 
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time  has  elapsed,  the  cause  of  action  is  extinguished, 
and  suit  cannot  be  brought  on  it  in  the  forum  or  any- 
where else  in  tlie  world.  Once  this  question  is  deter- 
mined, the  a])plication  of  the  substantive  law  of  the 
foreign  state,  including  the  time  condition,  is  at  an 
end. 

If  the  i^laintiff  can  bring  herself  within  the  foreign 
statute,  a  cause  of  action  is  stated,  and  from  that  time 
on,  all  procedural  matters,  including  the  (juestion  of 
whether  the  forum  will  entertain  this  admittedly  exist- 
ing cause  of  action  under  its  procedural  statute  of  limi- 
tations, are  governed  by  the  Jfx  fori.  In  other  words, 
the  statute  of  limitations  of  the  forum  operates  pro- 
cedurally, in  a  completely  different  field.  \i,  unlikr- 
the  substantive  limitation,  may  be  waived  if  not 
pleaded  as  a  defense;  it  may  be  tolled,  there  may  be 
an  estoppel.  All  of  these  matters  are  procedural,  and 
are  matters  of  the  lex  fori  over  which  the  foreign  state 
has  no  control.  These  procedural  statutes  have  nothing 
to  do  with  substantive  time  conditions  on  rights.  A 
foreign  state  could  not  nullify  such  j^rocedural  laws 
of  the  forum  even  if  it  tried. 

That  this  is  the  rule  in  California  is  clear  from  the 
above  quotation  from  Engel  v.  Davenport  (supra, 
pp.  15,  16).  See  also,  Hospelhorn  v.  Van  Diisen,  40 
C.  A.  (2d)  257  (104  P.  (2d)  888),  and  8  Cal.  Jur.  1041, 
1042. 

That  it  is  the  only  true,  logical  rule  is  established 
by  the  following  authorities: 
68  A.  L.  R.  217; 
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Hutchings  v.  Lamson   (7  Cir.,  1899),  96  Fed. 

720; 
Hughes  v.  Lucker  (3  Cir.,  1949),  174  Fod.  (2d) 

285; 
B.estatement,  Conffu'fs  of  Law,  §  397(b)  ; 
II    Wharton    on    Conflict    of   Laivs    (oi'd    ed., 

Parmcle),  1264,  1266; 
3  Beale,  Conflict  of  Laws,  1627-1629. 

In  the  annotation  referred  to,  the  anthor  states: 
''In  accordance  with  the  fnndamental  principle 
of  law  that  matters  pertaining-  to  the  remedy  are 
governed  by  the  law  of  the  state  or  country  where 
suit  is  brought,  rather  than  that  in  which  the 
cause  of  action  arose,  it  is  well  settled  that  the 
statute  of  limitations  of  the  country,  or  state, 
where  the  action  is  brought  and  the  remedy  is 
sought  to  be  enforced,  controls,  in  the  event  of 
the  conflict  of  laws.  \\\  other  words,  the  lex  fori 
deteiTnines  the  time  within  which  a  cause  of  action 
may  be  enforced.  17  R.C.L.  pp.  697  and  698: 

"However,  where  the  foreign  statute  creating  a 
cause  of  action  not  known  to  the  common  law 
prescribes  a  shorter  pca-iod  in  which  action  may 
be  commenced  than  that  prescribed  by  the  law 
of  the  place  where  the  action  is  brought,  the 
former,  the  lex  loci,  governs,  and  no  action  can  be 
maintained  in  any  jurisdiction,  foreign  or  do- 
mestic, after  the  expiration  of  such  ])oriod,  since 
the  limitation  is,  in  such  a  case,  a  qualification  or 
condition  upon  the  cause  of  action  itself,  imposed 
by  the  power  creating  the  right,  and  not  only  is 
action  barred,  but  the  cause  of  action  itself  is  ex- 
tinguished, upon  the  expiration  of  the  limitation 
period.  Parmcle 's  Wharton,  Coiiil.  I>.  §  olOb. 
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"It  by  no  moans  follows,  however,  that  the 
limitation  of  the  forum  would  not  apply  as  a  bar 
to  the  action,  where  snch  limitation  is  shorter 
than  that  prescribed  by  the  lex  loci.  As  demon- 
strated by  the  editor  of  Parmele's  Wharton,  Con- 
flict of  Laws,  §  5401),  the  reason  why  the  lapse  of 
time  prescribed  by  the  statute  creatinj^  the  cause 
of  action  ])recludes  an  action  thereon  in  other 
jurisdictions  is  that  it  extinguishes  the  cause  of 
action  itself.  The  condition  prescribed  by  the  lex 
loci  is  not  a  statute  of  limitation  at  all,  properly 
speaking;  so,  the  application  of  the  lex  loci  in 
such  a  case  is  not  really  in  derogation  of  the  gen- 
eral rule  that,  where  there  is  a  conflict  between  a 
statute  of  limitation  of  the  forum  and  one  of  the 
place  where  the  cause  of  action  arose,  the  former 
govei'ns.  Where  the  lex  fori  prescribes  a  shorter 
period  of  limitation,  there  seems  to  be  no  reason 
for  not  giving  effect  thereto,  in  accordance  with 
the  general  rule.  In  such  a  case,  where  the  pe- 
riod fixed  by  the  lex  loci  has  not  elapsed,  the 
plaintiff  has  a  concededly  existing  cause  of  ac- 
tion; hut  it  is  to  existing  causes  of  action,  and 
only  to  stick  that  statutes  of  limitations  are  in- 
tended to  apply;  and  the  limitation  of  the  forum 
does  no  more  in  denying  i-elief  on  a  statutory 
cause  of  action,  than  in  cutting  off  the  remedy  on 
an  equally  valid  cause  of  action  at  common  law.'' 
(Emphasis  supplied.) 

In  II  WJiarton  on  the  ConfJirf  of  Lairs   (3rd  ed., 
Parmele),  at  pages  1264  to  1266,  the  author  states: 

''While  the  bar  of  the  statute  by  whicli  the 
cause  of  action  is  created  thus  precludes  the  main- 
tenance of  an  action  thereon  in  anotlier  jurisdic- 
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tion,  the  law  of  which  allows  a  longer  period,  the 
converse  is  not  necessarily  true;  thouoh  some  of 
the  cases  hold  that  the  statute  creating  the  cause 
of  action  governs  in  tliis  respect,  when  it  pre- 
scri})es  a  shorter  ])eriod  than  that  fixed  hy  the  law 
of  the  foriun.  {Citing  Therox  v.  Northern  P.  Ry. 
€o.,  64  Fed.  84.)  This  view,  however,  seems  to 
rest  upon  a  misayjprehension.  The  reason  the 
lapse  of  the  time  prescribed  by  the  statute  cre- 
ating the  cause  of  action  prevents  the  maintenance 
of  an  action  in  another  jurisdiction  is  that  it  ex- 
tinguishes the  cause  of  action,  and  there  is  thence- 
forth nothing  to  support  an  action  in  any  juris- 
diction. Assvmiing,  however,  that  the  time  allowed 
by  the  foreign  statute  creating  the  cause  of  action 
has  not  expired,  the  plaintiff  comes  to  the  bar  of 
the  forum  with  a  concededly  existing  cause  of 
action ;  but  it  is  not  apparent  why  an  action 
thereon  does  not,  as  in  the  case  of  an  existing 
cause  of  action  at  common  law,  fall  within  the  op- 
eration of  the  general  principle  that  the  limita- 
tion of  actions  is  governed  by  the  law  of  the 
forum.  It  may  be  that  the  same  principle  which 
characterizes  the  limitation  prescribed  by  the  for- 
eign statute  as  a  condition  aifecting  the  right  of 
action  itself,  and  not  merely  the  remedy,  will, 
when  applied  to  the  coi-responding  statute  of  the 
forum  creating  a  similar  cause  of  action,  char 
acterize  the  limitation  prescribed  by  that  statute 
as  a  matter  of  right  rather  than  of  remedy,  and 
thus  confine  its  operation  to  causes  of  action  aris- 
ing at  the  forum.  This  is  b}^  no  means  clear,  how- 
ever, since  such  a  limitation  appears  to  affect 
both  the  right  and  the  remedy ;  and  if  it  does  af- 
fect the  remedy  it  is  applicable  to  foreign  causes 
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of  action  not  'barred  by  tho  statute  of  their  crea- 
tion. But,  even  assuming-  that  the  special  limita- 
tion prescribed  at  the  forum  affects  the  ri^ht 
only,  and  not  the  remedy,  and  is  therefore  not 
applicable  to  foreign  causes  of  action,  there  may 
be  a  .t>'eneral  limitation  at  the  forum,  which  upon 
the  general  principle  that  limitation  is  governed 
by  the  law  of  the  forum  is  applicable  to  foreign, 
as  well  as  domestic,  causes  of  action.  If  there  is 
no  general  or  special  limitation  at  the  forum  ap- 
plicable to  foreign  causes  of  action,  the  action 
may  doubtless  be  entertained  if  the  bar  of  the  for- 
eign statute  has  not  fallen ;  but,  upon  the  hypoth- 
esis assumed,  this  result  is  not  due  to  the  fact 
that  the  foreign  limitation  governs,  but  l)ecause  it 
happens  that  there  is  no  limitation  at  the  forum 
applicable  to  the  case." 

In  Restatement,  Conflicts  of  Law,  sec.  397(b),  it  is 
said : 

^'b.  Statute  of  Umitations  at  forum.  The  limit 
of  time  in  the  death  statute  of  the  forum  may  be 
interpreted  as  a  statute  of  limitations  for  all  ac- 
tions for  death  irrespective  of  the  place  of  wrong, 
as  well  as  a  statute  limiting  the  existence  of  rights 
created  by  the  statute  (see  §605) ;  and  in  that  case 
the  suit  must  be  brought  within  the  time  limited 
in  that  statute,  as  well  as  within  the  time  limited 
in  the  statute  of  the  place  of  injury." 

In  Iliitchings  v.  Lamson,  supra,  an  action  was 
brought  in  Illinois  to  enforce  a  Kansas  statute  creat- 
ing stockholders'  liability.  The  Court  said  (p.  721)  : 

"The  contention  of  the  plaintilf  in  error  that 
the  Kansas  statute  of  limitations  alone  can  have 
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any  application  to  the  case  is  manifestly  not  ten- 
able. The  general  rule  is  that  in  respect  to  the 
limitations  of  actions  the  law  of  the  forum  gov- 
erns, and  while  the  courts  ^^ill  enforce  a  limitation 
established  under  the  law  of  another  state,  when 
api)licable,  it  does  not  do  so  to  the  exclusion 
of  the  law  of  the  forum.  It  would  involve 
serious  and  possibly  absurd  consequences,  if  it 
were  established  that  a  right  of  action  created 
and'  governed  l)y  the  law  of  Kansas  could  be 
enforced  in  Illinois  after  the  time  when,  by 
the  law  of  the  latter  state,  the  action  had  been 
barred.  The  cases  cited  show  that  the  law  of 
Kansas,  if  applicable,  will  be  enforced  in  Illinois, 
but  they  do  not  say  nor  imply  that  a  like  or  dif- 
ferent limitation  by  the  statute  of  Illinois  may 
not  apply.'' 

The  cases  cited  by  appellant  are,  for  the  most  part, 
consistent  with,  and  a  part  of  tliis  correct  rule. 

In  Davis  v.  Mills,  194  U.S.  451,  24  S.  Ct.  692,  48 
L.ed.  1067,  and  Boyd  v.  Clark  (CO.,  Mich.,  1881),  8 
Fed.  849,  the  Courts  merely  held  that  since  the  time 
limitations  in  the  statutes  involved  were  substantive, 
and  that  that  time  had  elapsed,  necessarily  the  action 
(not  merely  the  remedy)  was  extinguished. 

As  already  pointed  out,  the  cases  of  Calvin  v. 
Wesferv  Coast  Power  Co.,  supra,  Lewis  v.  R.F.C.,  \ 
suijra,  and  Keep  v.  National  Tuhc  Co.  ((\C.,  N.J.,  | 
1907),  154  Fed.  121,  involve  situations  where  the  | 
time  limitation  of  the  law  of  the  font  in  was  a  sul)-  1 
st-antive  part  of  the  forum's  wrongful  death  statute,  ) 
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and  could  not,  therefore,  })e  .tiiven  procedural  applica- 
tion to  other  wrongful  death  statutes. 

The  cases  of  Maki  v.  George  It.  Cooke  Co.,  supra, 
Wilson  V.  MassengilJ  (6  Cir.,  1942),  124  F.  (2d)  666, 
supra,  and  Theronx  v.  Northern  Pac.  Ry.  Co.  (8  Cir., 
1894),  64  Fed.  84,  are,  we  submit,  wronc^  in  pnn- 
ciple  and  logically  unsupportable.  The  Maki  and  Wil- 
son cases  were  decided  on  the  same  day  by  the  same 
Court,  wliicli  Court  so  misconceived  the  subject  mat- 
ter of  its  decision  that  it  likened  the  ])roblem  to  whit- 
tling "away  with  a  dull  blade  u])oii  illogical  niceties". 
The  decision  in  the  Wilson  case  contrasts  unfavorably 
with  a  decision  it  overturned,  Canley  v.  S.  E.  Massen- 
(jill  Co.  (D.C.,  Tenn.,  1940),  35  F.  Supp.  371. 

In  arguing  that  the  procedural  law  of  the  foiimi 
applies  whether  oi-  not  Nevada's  statute  of  limita- 
tions is  substantive  or  procedural,  we  have  imder- 
taken  a  burden  which  we  do  not  really  have.  We  say 
this  because  the  Nevada  statute  of  limitations  is  vso 
obviously  i)rocedural.  We  have  lengthened  this  brief 
by  discussing  this  second  point  in  the  hope  that  the 
decision  of  this  Honorable  Court  will  clarify  the  con- 
fusion evident  in  a  few  of  the  cases  on  the  point. 

C.  An  action  for  personal  injuries,  even  though  couched  in  terms 
of  breach  of  warranty,  is  barred  by  the  one  year  statute  of 
limitations. 

If  the  allegations  of  ap])ellant's  complaint  are  true, 
she  suffered  personal  injuries  as  a  result  of  the  negli- 
gent maimfacture  or  ]>ackaging  of  beer.    She  could, 
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therefore,  state  a  cause  of  action  irrespective  of  any 
breach  of  warranty. 

Dryden  v.  Continental  Baking  Co.,  11  Cal.  (2d) 

33  (77  P.  (2d)  833)  ; 
Klein    v.  Dnchess  Sandwicli  Co.,  14  Cal.   (2d) 
272  (93  P.  (2d)  799). 

In  any  event  her  action  is  one  for  ''])ers()nal  in- 
juries" which  is  baiTed  if  not  brought  witliin  one 
year.  California  Code  of  Civil  Procedure,  sec.  340. 
This  section  does  not  say  that  it  relates  only  to  "per- 
sonal injuries"  resulting  from  torts,  but  not  from 
breaches  of  warranty.  Tt  relates  to  all  actions  for 
personal  injuries. 

Appellant's  argument  is  ingenious,  l)ut  it  was  made, 

and  the  answer  settled,  fifty  years  ago.   Tbe  Following 

cases  ar(^  directly  contrary  to  appellant's  contention: 

Singlcj/  v.  Bigelow,  108  Cal.  App.  436  (291  Pac. 

899); 
Escola  V.  Coca-Cola  BottUufi  Co.,  24  Cal.   (2d) 

453  (150  Pac.  (2d)  436); 
Automobile  In.s.  Co.  v.  Vnion  Oil  Co.,  85  C.  A. 

(2d)  302  (193  P.  (2d)  48); 
Harding  v.  Liberty  Hasp.  Corp.,  177  Cal.  520 

(171  Pac.  98); 
Easier   v.  Sacramento  Elee.  Gas   /?//.   Co.,  166 

Cal.  33  (134  Pac.  993); 
Huntley  v.  Zurich  Ins.  Co.,  100  C.  A.  201  (280 

P.  163) ; 
Rushing  v.  Picktvick  Stage  System,  113  C.  A. 

240  (298  Pac.  150) ; 
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Marfii  V.  Somers,  35  C.  A.  182  (169  P.  411) ; 
De  Mirjiai]   v.   Ideal  Heating  Corp.,  91   C.  A. 
(2cl)  905  (206  P.  (2d)  20). 

In  Singhf/  v.  Bigelow,  supra,  the  Court  said  (pp. 
438,  444-446) : 

''The  complaint  tlion  states  that  on  the  twenty- 
first  day  of  January,  1929,  the  plaintiif  Nettie  S. 
Singley  requested  one  Harold  Hopper  to  go  to  the 
drugstore  of  Justin  O.  Bigelow  and  purchase  for 
her  a  certain  ainount  of  epsom  salts  and  quinine, 
and  for  the  purpose  of  having  said  Harold  Hop- 
per obtain  said  articles  she  wrote  the  names  of  the 
same  upon  a  piece  of  ])aper  and  directed  the  said 
Harold  Hoi)per  to  hand  that  )iaper  to  the  person 
in  charge  of  the  drug-store  belonging  to  the  said 
Justin  O.  Bigelow;  that  at  said  time  Prank  Bige- 
low, hereinbefore  mentioned,  was  in  charge  of 
said  store,  and  gave  to  the  said  Harold  Hopper 
the  amount  of  said  epsom  salts  requested,  and 
also  gave  him  a  small  box  of  powder  labeled 
Quinine  in  the  handwriting  of  said  Bigelow.  It 
further  appears  from  the  complaint  that  the  box 
labeled  'Quinine'  in  fact  contained  mercury 
powder;  that  the  plaintiif  Nettie  S.  Singley  took 
several  doses  of  said  powder,  under  the  impres- 
sion that  she  was  taking  quinine;  that  as  a  re- 
sult of  taking  said  mercury  powder,  said  Nettie 
S.  Singley  became  very  ill,  suffered  a  great  deal 
of  pain  and  many  ills  which  we  need  not  men- 
tion. *  *  * 

"The  cause  of  action  which  we  are  considering 
is  not  one  ex  contractu.  Paragraph  X  of  the  com- 
plaint which  we  have  set  forth  bases  the  whole 
right  of  the  i)laintifl's  to  recover,  upon  the  negU- 
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gence  of  the  deet^ased.  All  the  iniiiries  therein 
mentioned  are  alleged  to  have  arisen  from,  and 
flowed  out  of  such  negligence.  It  is  ])urely  an 
action  of  toi"t  based  upon  the  personal  wrong 
suffered  by  reason  of  the  action  of  the  deceased, 
and  not  upon  any  breach  of  contract  on  his  part. 
Tlie  personal  injuries  eonstitiite  the  (jravamen  of 
the  charge.  Everything  else  is  incidental.  The 
distinction  as  to  what  constitutes  a  cause  of  ac- 
tion for  injury  to  the  person  and  an  injury  to 
property  is  clearly  drawn  in  the  case  of  Wik- 
strom  V.  Yolo  Fliers  Clul),  206  Cal.  461  (274  Pac. 
959).  *  *  * 

"The  implied  waiTanty  of  a  druggist  as  to  the 
quality  of  the  drugs  sold  does  not  change  the 
action  in  the  event  of  negligence.  (19  C.  J.,  p. 
783.)  It  is  there  said:  'An  action  against  a  drug- 
gist to  recover  for  personal  injuries  should  be  ex 
delicto,  not  ex  contractu.  Every  material  fact 
which  constitutes  the  ground  of  plaintiff's  cause 
of  action  must  be  stated,  and  where  negligence  is 
the  basis  for  the  action  it  must  be  alleged  in 
plaintiff's  complaint.  *  *  *  Where  plaintiff 
charges  both  common  law  and  statutory  negli- 
gence and  is  not  required  to  make  an  election,  he 
may  prove  and  recover  on  either.'  *  *  * 

"In  Marty  v.  Somers,  35  Cal.  App.  182  (169 
Pac.  411)  the  cause  of  action  was  ])leaded  as 
arising  ex  delicto.  The  court  said:  'That  even  if 
we  should  regard  it  as  arising  upon  contract, 
nevertheless,  the  damages  sought  are  directly  ref- 
erable to  the  personal  injuries  suffered,'  ci'.-.  We 
think  this  case  applies  directly  to  the  case  at 
bar.  *  *  * 
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''In  Easier  v.  SacramcMito  Ry.  Co.,  166  Cal.  33 
(134  Par.  99:]),  wli<M-e  t\w  statute  of  liiuitatioiis 
was  involved,  depending  upon  whether  the  action 
pleaded  was  one  ex  eontractn  or  ex  delicto,  the 
holding-  of  the  court  was  that  the  gravamen  of 
the  charge  rested  upon  the  personal  injuries  in- 
flicted, and  was,  thei'efore,  ex  delicto,  and  that 
the  pleader  having  set  forth  a  cause  of  action 
based  upon  a  personal  tort,  it  could  not  be  upheld 
as  an  action  ex  contractu.  Without  quoting  from 
the  Easier  case,  it  is  sufficient  to  say  that  the  rule 
announced  in  that  case  is  controlling  here.  The 
case  of  Easier  v.  Sacramento  Ry.  Co.,  supra,  was 
followed  and  approved  in  Harding  v.  Liberty 
Hospital  Co.,  177  Cal.  520  (171  Pac.  98),  where 
a  number  of  cases  are  cited  to  the  same  effect." 

In  Escola  v.  Coca-Cola  BotfliDf/  Co.,  supra,  a  man- 
ufacturer of  a  defective  bottle  was  held  liable  in  negli- 
gence, and  in  a  concurring  opinion  Justice  Traynor 
states  (p.  466)  : 

''Warranties  are  not  necessarily  rights  arising 
under  a  contract.  An  action  on  a  wai*ranty  'was, 
in  its  origin,  a  pure  action  of  tort,'  and  only  late 
in  the  historical  development  of  warranties  was 
an  action  in  assumpsit  allowed.  (Ames,  The  His- 
tory of  Assumpsit,  2  Ilarv.  L.  Rev.  1,  8 ;  4  Willis- 
ton  on  Contracts  (1936)  §970.)  'And  it  is  still 
generally  ])ossible  where  a  distinction  of  proce- 
dure is  observed  between  actions  of  tort  and  of 
contract  to  frame  the  declaration  for  breach  of 
warranty  in  tort.'  (Williston,  loc.  cit. ;  see 
Prosser,  Warranty  On  Merchantable  Quality,  27 
Mimi.  L.  Rev.  117,  118.) 
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**0n  the  basis  of  the  tort  character  of  an  action 
on  a  warranty,  recovery  has  been  allowed  for 
wrongful  death  as  it  could  not  be  in  an  action  for 
breach  of  contract.  (Greco  v.  S.  S.  Kresg-e  Co., 
277  N.Y.  26  (12  N.E.  2d  577,  115  A.L.R.  1020); 
see  Schlick  a\  New  York  Dngan  Bros.,  175  Misc. 
182  (22  N.Y.  2d  238) ;  Prosser,  op.  cit.,  p.  119.) 
As  the  court  said  in  Greco  v.  S.  S.  Kress^e  Co., 
supra,  'Though  the  action  may  he  hr ought  solely 
for  the  breach  of  the  implied  warranty,  the 
breach  is  a  wrongful  act,  a  default,  and,  in  its 
essential  nature,  a  tort/  "  (Emphasis  supplied.) 

In  Automobile  Tns.  Co.  v.  J^nio)}  Oil  Co.,  supra,  an 
action  for  damage  to  property,  the  Court  held  (pp. 
303-304,  306-307)  : 

"The  first  counts  allege  that  on  or  about  April 
3  and  28,  1942,  defendant  sold  to  Aero  Tool  Com- 
pany a  product  manufactured  and  prepared  by 
the  former  for  cleaning  greasy  and  oily  floors. 
That  at  the  times  of  said  sales  defendant  'im- 
pliedly warranted  *  *  *  that  the  said  jwoducts  or 
m,ateHal  teas  non-inflammable  and  was  fit  and 
safe  for  said  use.'  That  said  purchases  were 
made  in  reliance  upon  such  warranty.  Tt  is  then 
alleged  that  the  product  was  unfit  and  unsafe  for 
use  in  cleaning  greasy  and  oily  floors  in  that  the 
same  was  'highly  inflammable  and  consequently 
dangerous.'  That  'as  a  proximate  residt  of  said 
breach  of  said  implied  ivarranty,  a  fire  occun*ed 
at  the  plant  of  said  Aero  Tool  Company  *  *  *  on 
or  about  May  17,  1942,  while  the  floors  of  said 
plant  were  being  cleaned  with  said  product  or 
material  by  the  regularly  employed  janitor  of 
said  Aero  Tool  Company  and  when  said  product 


came  in  contact  with  a  lic^litocl  match  which  was 
being  used  by  said  janitor,  who  did  not  know  of 
said  inflammable  nature  of  said  product  or  ma- 
terial. ' 

''The  second  counts  are  the  same  as  the  first 
except  that  an  express  warranty  of  noninflam- 
mability  is  alleged  rather  than  an  implied  war- 
ranty. 

''The  thii'd  counts  allege  the  same  facts  as  the 
first  two,  ])ut  set  forth  that  defendant  was  guilty 
of  negligence.  *  *  * 

"Defendant  answered  the  foregoing  complaint, 
setting  up,  among  other  defenses,  the  bar  of  sec- 
tion 339,  subdivision  1  of  the  Code  of  Civil  Pro- 
cedure. 

a*       «       «       »       » 

"The  sole  question  presented  on  this  appeal  is 
whether  the  complaint  and  the  causes  of  action 
therein  set  forth  are  barred  by  the  statute  of 
limitations.  *  *  * 

u*         *         «         «         « 

"Respondent  urges  that  upon  appellants'  own 
theory  of  the  case  it  falls  within  the  provisions  of 
section  339,  subdivision  1  of  the  Code  of  Civil 
Procedure,  which  provides  a  two-year  period. 
That  the  limitation  period  within  which  Aero 
Tool  Company,  the  insured  company,  could  have 
maintained  an  action  against  respondent  is  two 
years  for  the  reason  that  under  appellants'  com- 
plaint, as  to  the  insured,  if  any  right  of  action 
at  all  is  shown,  it  was  only  a  right  of  action  for 
breach  of  contract,  which  contract  is  oral  and  not 
evidenced  by  an  instrument  in  writing.  That  the 
action  is  one  'ex  contractu,'    Appellants,  on  the 
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contrary,  contend  that  the  right  of  action  on  the 
part,  of  the  insured  Aero  Tool  Company,  to  which 
appellants'  claim  is  to  be  su))ro,oated  is  'ex 
delicto,'  for  the  toi'tious  in.iiiiy  to  property  and  is 
controlled  by  subdi\dsions  2  and  3  of  section  338 
of  the  Code  of  Civil  Procedure  which  provide  a 
three-year  period  within  which  such  an  action 
may  be  commenced. 

"In  determining  whether  an  action  is  on  the 
contract  or  in  tort,  we  deem  it  correct  to  say  that 
it  is  the  nature  of  the  grievance  rather  than  the 
foim  of  the  pleadings  that  determines  the  char- 
acter of  the  action.  If  the  (•(»]]i])laiiit  states  a 
cause  of  action  in  tort,  and  it  appears  that  this 
is  the  gravamen  of  the  complaint,  the  nature  of 
the  action  is  not  changed  by  allegations  in  regard 
to  the  existence  of  or  breach  of  a  contract.  In 
other  words,  if  is  the  object  of  the  action,  rather 
than  the  theory  upon  which  recovery  is  sought 
that  is  controlling.  (Gosling  v.  Nichols,  59  Cal. 
App.  2d  -142,  444  (139  P.  2d  86) ;  Lowe  v.  Ozmun, 
137  Cal.  257,  259  (70  P.  87);  Krebenios  v.  Lin- 
dauer,  175  Cal.  431,  433  (166  P.  17);  Nathan  v. 
Locke,  108  Cal.  App.  158,  161,  162  (287  P.  550, 
291  P.  286) ;  Kings  Laboratories  v.  Yucaipa  Val- 
ley F.  Co.,  18  Cal.  Ai)p.  2d  47,  49  (H2  P.  2(\ 
1054)). 

a*        *        *        *       * 

"We  are  impressed  that  in  the  case  now  en- 
gaging our  attention,  the  contract  as  pleaded  had 
nothing  whatever  to  do  with  the  liability  other 
than  to  create  a  duty  on  the  ])art  of  respondent 
herein,  and  the  action  is  grounded  not  upon  the 
contract,  but  upon  the  duty  s])ringing  from  the 
relation  created  by   it.    AVliile  appellants  might 
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have  elected  to  sue  eitJier  in  tort  or  in  contract, 
it  clearly  appears  to  us  that  the  instant  action 
is  based  upon  the  injury  done  to  property.  It, 
therefore,  comes  under  the  provisions  of  section 
338  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  the  statutory  period  for  commencing 
an  action  for  iujurinq-  real  ijroperty  ajid  goods  and 
chattels  is  three  years,  and  that,  regardless  of  the 
theoiy  upon  which  relief  is  sought,  viz.,  whether 
on  a  negligence  theory  or  a  hreach  of  warranty 
theory.  In  the  case  at  bar  the  pleader  was  evi- 
dently following  the  commonly  accepted  practice 
of  setting  up  the  contract  of  warranty  as  a  matter 
of  inducement  to  show  that  a  definite  legal  duty 
arose  on  the  part  of  the  i'es])ondent.  Where,  as 
here,  the  hre-ach  of  duty  and  consequent  injury 
to  one  of  the  parties  to  sueh  contract  are  set  forth, 
it  is  the  violation  of  its  duty  by  respondent 
that  is  the  gravamen  of  action,  which  accordingly 
sounds  in  fort  and  is  not  'ex  contractu'  (Easier 
V.  Sacramento  etc.  Ry.  Co.,  166  Cal.  33,  35,  36 
(134  P.  993))."  (Emphasis  supplied.) 

It  is  apparent  from  these  cases  that  appellant  is 
gravely  overstating  the  fact  when  she  says,  on  page 
26  of  her  brief,  that:  '^In  suits  for  a  breach  of  war- 
ranty, both  express  and  implied,  the  California  Couii"s 
have  uniformly  applied  the  two-yeai'  statute."'*  The 
cases  cited  ])y  appellant  do  not  support  the  statement, 
and  are  not  even  relevant  to  the  point  made. 

There  is  not  a  single  California  case  ai:)i:)lying  any- 
thing but  the  one  year  statute  to  an  action  for  per- 
sonal injuries  resulting  from  a  breach  of  warranty. 


^Appellant's  Opening  Brief,  page  26. 
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A  better  argument  can  be  made  where  the  personal 
injuries  result  from  the  breach  of  an  express  contract, 
but  even  this  attempt  has  been  made  and  rejected.  In 
Harding  v.  Liberty  Hospital  Cor}!.,  supra,  tlic  Court 
said  (pp.  522-523)  : 

"The  appellants  herein  contend  that  the  cause 
of  action  set  forth  in  their  complaint  is  one  aris- 
ing out  of  the  breach  of  the  plaintiff  Margaret  A. 
Harding's  contract  with  the  defendant,  such 
breach  consisting  in  its  failure  to  furnish  ade- 
quate and  competent  surgical  treatment  for  her 
injured  limb,  and  hence  that  her  cause  of  action 
being  one  for  the  breach  of  a  written  contract, 
does  not  come  ^^^thin  the  scoi)e  or  effect  of  sub- 
division 3  of  section  340  of  the  Code  of  Civil  Pro- 
cedure. Notwithstanding  \\\v  elaboration  with 
which  the  plaintiffs  have  undertaken  to  set  forth 
the  terms  and  provisions  of  their  said  contract, 
we  are  of  the  opinion  that  the  gravamen  of  this 
action  consists  in  the  alleged  negligent  acts  of  the 
chief  surgeon  of  the  defendant,  consisting  in  his 
miskillful  setting  of  the  said  plaintiff's  injured 
limb,  by  reason  solely  of  which  the  plaintiff's 
alleged  injury  and  damage  arose.  *  *  *  In  that 
case  this  court  held  that  the  pleading  of  the  con- 
tract by  the  plaintiff's  was  merely  matter  of  indnc(>- 
ment,  out  of  the  existence  of  which  the  definite 
legal  duty  of  the  defendant  arose;  and  in  that 
case,  as  in  the  instant  one,  the  breach  of  that 
definite  legal  duty  consisted  in  the  alleged  negli- 
gent acts  and  omissions  of  the  agent  of  the  de- 
fendant and  consequent  injury  directly  and  solely 
caused  thereby.  The  court  there  held  that  this 
was  the  gravamen  of  the  action,  citing  numerous 
authorities  in  support  of  its  view.    In  the  later 
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case  of  Krebenios  v.  Lindaiier,  175  Cal.  431  (166 
Pac.  17),  the  same  question  arose  and  was  simi- 
larly decided.  There  the  injury  complained  of 
was  the  alle,2:ed  ne^li.G^ence  of  the  defendant  in 
failing  to  provide  the  plaintiff  with  a  safe  place 
to  work,  in  violation  of  its  contract  of  employ- 
ment, and  the  court  there  held  the  action  to  be 
one  arising  ex  delicto  and  to  be  barred  by  the 
provision  of  the  section  and  su])di vision  of  the 
code  aboio  (|uotod.  *  *  *  Notwithstanding-  the  con- 
flict of  authority  from  other  jurisdictions,  we  are 
satisfied  that  it  has  become  the  settled  rule  in 
California  that  actions  for  injuries  caused  by  the 
negligent  acts  of  another  or  his  agent  must  be 
commenced  within  the  period  of  one  year  from 
the  date  of  the  alleged  injury,  and  that  the  fact 
that  the  parties  stand  in  contractual  relation  to 
each  other  does  not  operate  to  change  the  rule 
or  extend  the  time  for  the  commencement  of  such 
actions." 

The  leading  case  on  the  point  is  Easier  v.  Sacra- 
mento Electric  Gas  Ry.  Co.,  supra,  where  suit  was 
sought  to  be  based  upon  a  contract  of  safe  carriage, 
and  the  Court  said  (pp.  36-37)  : 

''It  has  been  held  that  the  word  'for'  means 
'by  reason  of,'  'because  of  and  'on  account  of 
and  that  a  statute  prescribing  a  limitation  on 
'actions  for  injury  to  the  person  *  *  *  caused  by 
negligence'  should  be  interpreted  to  mean  'actions 
"by  reason  of"  or  "because  of"  or  "on  account 
of"  injuries  to  the  person  caused  by  negligence.' 
(Sharkey  v.  Skilton,  83  Conn.  503  (77  Atl.  950).) 
Applying  this  rule  to  our  owii  statute  tve  must 
Jiold  that  the  hinguayc  of  sccthu  340  quoted  above 
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refers  to  actions  for  damages  'on  account  of  per- 
sonal injuries.  Tn  Sliarkoy  v.  Skilton,  the  plain- 
tiff was  the  husband  of  the  injured  woman  and 
there,  as  here,  counsel  sought  to  make  a  distinc- 
tion between  the  direct  injury  to  the  wife  and  the 
indirect  damage  and  loss  to  the  husband,  but  the 
court  held  that  both  harmful  results  had  their 
efficient  cause  in  the  accident  to  her  and  that 
therefore  the  same  statute  of  limitations  applied 
to  actions  in  which  the  wife  was  a  party  and  to 
those  in  which  the  husband  sued  alone  because  of 
his  relative  rights. 

''We  see  no  escape  from  the  reasoning  of  the 
foregoing  authorities.  The  demurrer  was  prop- 
erly sustained  for  the  reason  that  the  cause  of 
action  was  pleaded  as  one  arising  ex  delicto,  but 
even  if  we  should  regard  it  as  ai'isiiig  u])oii  con- 
tract, nevertheless  the  d^amages  sought  are  di- 
rectly referable  to  the  personal  injuries  suffered 
by  Mrs.  Easier  and  consequently  the  time  for  the 
commencement  of  the  a>ction  is  limited  by  the 
terms  of  subdivision  3  of  section  340  of  the  Code 
of  Civil  Procedure."  (Emphasis  supplied.) 

We  say,  therefore,  that  appellant's  action  for  per- 
sonal injuries  is  clearly  barred  by  the  statute  of  limi- 
tations, and  was  properly  dismissed. 


CONCLUSION. 

With  respect  to  the  action  for  wrongful  death,  ap- 
pellant's case  concededly  depends  upon  a  judicial  de- 
termination that  one  provision  of  the  Nevada  statute 
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of  limitations  is  not  a  part  of  the  statute  of  limita- 
tions at  all ;  but  instead  is  an  inherent,  inseparable 
part  of,  and  an  express  condition  of  and  limitation 
upon,  the  wron,c:ful  death  statute  which  is  separated 
from  it  by  sixty  chapters,  and  which  does  not  itself 
mention  any  time  limitation.  Appellant's  argument 
is  not  reasonable.  Further,  the  consequences  of  im- 
posing such  an  absolute  time  limitation  upon  this  stat- 
utory right  are  such  that  it  should  not  lightly  be  done 
in  the  absence  of  a  clear,  legislative  intent. 

The  Nevada  statute  of  limitations  could  not  more 
clearly  be  an  ordinary,  ]:)rocedural  limitation. 

Apart  from  this,  however,  California  law  governs 
this  case,  and  it  is  clear  from  the  cases  of  Gregoirif  v. 
Southern  Pacific  Co.,  supra,  and  Engel  v.  Davenport, 
supra,  that  appellant  could  not  avoid  the  bar  of  the 
one-year  statute  in  the  (-alifoD'nia  (V)UTts.  In  this 
connection,  the  Engel  case  states  the  only  logical, 
proper  rule,  which  is  that  even  if  the  time  limitation 
of  the  foreign  statute  is  substantive,  the  only  ques- 
tion that  it  affects  is  whether  a  cause  of  action  can  be 
stated;  if  it  can,  the  next  question  is  Avhether,  pro- 
cedurally, the  California  statute  permits  its  enforce- 
ment. This  question,  together  with  matters  of  waiver 
of  the  statute,  etc.,  are  procedural  things  exclusively 
governed  by  the  lex  fori,  in  this  case,  the  law  of  Cali- 
fornia. 

Appellant's  argument  to  sustain  her  action  for  per- 
sonal injuries  has  been  made  to  and  refuted  by  the 
California  Courts  on  numerous  occasions. 
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Appellee  respectfully  submits  that  the  District 
Court  properly  dismissed  appellant's  complaint,  and 
that  its  order  should  be  affirmed. 

Dated,  San  Francisco,  California, 
May  12,  1950. 

Respectfully  submitted, 

Bronson,  Bronsox  &  McKiNxox, 
George  K.  Hartwick, 
Norman  A.  Eisner, 

Attorneys  for  Appellee. 
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No.  12,477 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Mary  Zellmer,  as  Administratrix  of  the 
Estate  of  Orval  Zelhiier  and  Mary 
Zellmer,  an  Individual, 

Appellant, 

vs. 

Acme  Brewing  Co.,  a  Corporation, 

Appellee. 


Appellant's  Closing  Brief 


The  Appellee's  contentions  are  three  in  number  (page 
4,  Brief  for  Appellee).  These  contentions  will  be  answered 
in  the  order  there  set  forth. 

1.  Appellee's  First  Contention  That  the  Action  for  Wrongful 
Death  Was  Properly  Dismissed  Because  the  Nevada  Time 
Limitation  is  Procedural  Only,  is  Advanced  by  Appellee  With- 
out Supporting  Authority. 

This  contention  rests  almost  entirely  upon  tlie  case  of 
Gregory  v.  Southern  Pacific  Co.  (9th  Cir.  1907),  157  Fed. 
113.  Appellee  argues  that:   (1)  The  Nevada  limitation  is 
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identical  to  the  limitation  contained  in  California  Code  of 
Civil  Procedure  340(3),  and  that  (2)  Gregory  v.  Southern 
Pacific  Co.,  supra,  an  Oregon  Federal  case  has  construed 
California  Code  of  Civil  Procedure  340(3)  as  procedural 
in  nature,  and  that  (3)  this  Court  is  therefore  bound  to 
hold  that  the  Nevada  limitation  is  procedural  in  nature. 

Appellee's  basic  premise  is  erroneous.  The  California 
limitation  considered  in  the  Gregory  case  is  significantly 
different  from  the  Nevada  limitation  under  consideration 
here,  as  is  demonstrated  by  the  Gregory  case  itself;  and 
secondly,  the  nature  of  the  Nevada  limitation  is  a  question 
to  be  answered  by  resort  to  Nevada  law  and  the  intent  evi- 
denced by  the  Nevada  legislature  in  enacting  the  limita- 
tion. Since  there  are  no  Nevada  decisions  on  this  point, 
this  Court  is  free  to  decide  for  itself  the  (piestion  as  to 
what  the  Nevada  legislature  intended. 

Moreover,  Gregory  v.  Southern  Pacific  Co.,  ifupra,  far 
from  supporting  Appellee's  contention,  is  in  fact  persuasive 
authority  for  Appellant's  position.  This  was  an  action  filed 
in  Oregon  for  a  death  occurring  in  California.  The  action 
was  filed  more  than  one  year  after  the  death  occurred,  but 
within  the  time  allowed  by  the  Oregon  limitation  on  wrong- 
ful death  actions.  Defendant  demurred  to  the  Complaint 
on  the  ground  that  the  California  time  limitation  had  ex- 
pired. Relying  on  the  history  of  the  statute,  the  Circuit 
Court  of  Appeals  reversed  the  decision  of  the  trial  court 
which  had  sustained  the  demurrer. 

The  Court  traced  the  liistory  of  the  California  statute 
emphasizing  the  fact  that  the  cause  of  action  for  wrongful 
death  had  originally  been  enacted,  together  with  the  time 
limitation  thereon,  by  the  same  statute  in  1862  (St.  Cal. 
1862,  p.  447,  c.  330). 
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In  1872  the  California  legislature  enacted  tlie  Code  of 
Civil  Procedure,  and  placed  the  time  limitation  on  actions 
for  wrongful  death  in  Section  339  of  the  California  Code 
of  Civil  Procedure  grouping,  by  way  of  orderly  classifica- 
tion, other  statutes  of  limitation  in  the  same  chapter.  In 
the  form  then  adopted,  the  pertinent  provisions  of  the 
California  Code  of  Civil  Procedure  read  as  follows: 

^'335.  The  periods  prescribed  for  the  commence- 
ment of  actions  other  than  for  the  recovery  of  real 
property,  are  as  follows : 

'339.     Within  Two  Years. 

4.     An  action  to  recover  damages  for  the  death 
of  one  caused  by  the  wrongful  act  of  another.' " 

It  was  that  form  rather  than  the  present  form  of  the 
California  limitation  which  was  identical  in  almost  all  re- 
spects to  the  form  of  the  Nevada  limitation  now  under 
consideration. 

That  form  of  the  limitation  was  left  unchanged  until  1905. 
In  that  year,  the  legislature  amended  sections  339  and  340 
of  the  California  Code  of  Civil  Procedure  (St.  Cal.  1905, 
p.  231,  c.  258).  This  amendment  removed  the  limitation 
which  had  been  found  in  Section  339(3),  and  inserted  it 
in  Section  340(3)  of  the  California  Code  of  Civil  Pro- 
cedure, shortening  the  time  within  which  wrongful  death 
actions  could  be  filed,  to  one  year. 

Section   340(3)    of   the   Code   of   Civil   Procedure   then 

read : 

"340.     Within  One  Year: 

3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  seduction,  or  for  injury  to  or  for  the 
death  of  one  caused  by  the  wrongful  action  or  neglect 
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of  another,  or  by  a  depositor  against  a  bank  for  the 
payment  of  a  forged  or  raised  check." 

This  change  was  considered  by  the  court  in  the  Gregory 
case  as  a  very  significant  one,  in  that  it  destroyed  the 
limitation  as  one  which  stood  alone  in  a  class  by  itself,  and 
lumped  it  together  in  a  single  subsection  with  the  limita- 
tions applicable  to  seven  other  actions.  The  court  states 
(at  page  115  of  157  Fed.) : 

"Under  this  limitation  were  conjoined  other  actions, 
such  as  for  libel,  slander,  and  the  like,  whereas  the 
action  for  death  through  the  wrongful  act  of  another 
had  formerly  stood  as  a  single  cause  in  its  own  class* 
It  may  be  said  that  the  change  was  brought  about  by 
simply  dropping  this  cause  of  action  out  of  section 
339,  prescribing  the  limitation  of  two  years,  and  in- 
serting it,  among  other  causes,  in  section  340,  pre- 
scribing a  limitation  of  but  one  year." 

The  court  recognized  the  basic  rule  set  forth  in  Appel- 
lant's Opening  Brief.  That  rule  has  been  uniformly  applied, 
and  in  fact  its  application  was  recently  extended  in  the 
Maki  and  Calvin  cases  (see  pp.  8-13  Appellant's  Opening 
Brief).  In  stating  the  rule,  the  court  quoted  from  Boyd  v. 
Clark  with  approval,  saying  (at  page  116  of  167  Fed.) : 
"Reduced  to  a  rule,  the  doctrine  was  stated  by  Mr. 
Justice  Brown,  late  of  the  Supreme  Court,  Avhile  a 
District  Judge,  as  follows : 

'That  where  a  statute  gives  a  right  of  action  un- 
known to  the  conmion  law,  and  either  in  a  proviso  to 
the  section  conferring  the  right,  or  in  a  separate  sec- 
tion, limits  the  time  within  which  an  action  shall  be 
brought,  such  limitation  is  operative  in  any  other  jur- 


*Emphasis  supplied  throughout  unless  otherwise  indicated. 
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isdiction  wherein  the  plaintiff  may  sue.'  Boyd  v.  Clark 
(C.C.)  8  Fed.  849,  852." 

It  is  clear  that  it  was  the  1905  amendment  when  con- 
sidered with  the  prior  history  of  the  limitation,  which  com- 
pelled the  court  to  decide  that  the  nature  of  the  limitation 
had  been  changed.  The  amendment  of  1905  was,  indeed, 
''the  straw  that  broke  the  camel's  back."  The  court  stated 
(at  page  119  of  157  Fed.): 

"The  setting  part  of  the  limitations  clause  out  of 
the  old  statute,  the  eradication  of  the  idea  of  a  pro- 
viso in  relation  to  it,  its  arrangement  under  the  ordi- 
nary statutes  of  limitations,  along  with  the  limitations 
as  to  the  commencement  of  other  actions  and  causes, 
and  the  subsequent  treatment  of  the  specific  subject 
by  transferring  it  from  the  limitation  of  two  years  and 
classifying  it  ivith  the  one-year  liynitation,  is  cumida- 
tively  so  persuasive  as  to  exclude  the  thought  that  it 
ivas  to  be  still  the  purpose  of  the  Legislature  that  the 
li?nitation  shotdd  stand  as  a  condition  to  exercising 
the  right  of  action  at  all." 

A  comparison  of  this  limitation  and  its  history  with  the 
Nevada  limitation  and  its  history  shows  that  the  Nevada 
legislature  has  evidenced  a  directly  opposite  intent.  Ap- 
pellee erroneously  states  throughout  its  argument  that  the 
Nevada  limitation  is  identical  to  the  California  limitation 
considered  by  the  Gregory  case.  Quite  the  contrary  is  true. 
The  Nevada  limitation  is,  however,  identical  in  structure 
and  arrangement  to  the  California  limitation  prior  to  1905. 

The  history  of  the  Nevada  cause  of  action  and  its  limita- 
tion is  as  follows :  The  original  cause  of  action  for  wrong- 
ful death  Avas  created  in  1871  (St.  Nev.  1871,  p.  90).  No 
specific  limitation  was  established  at  that  time.  Instead, 
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the  cause  of  action  was  controlled  by  a  general  limitation 
established  in  1861,  which  did  not  mention  a  cause  of  ac- 
tion for  wrongful  death  at  all  (St.  Nev.  1816,  p.  29).  As 
the  cause  of  action  was  originally  created,  therefore,  the 
limitation  was  j)rocedural  in  nature. 

The  present  cause  of  action  with  which  we  are  here  con- 
cerned was  enacted  in  1911  as  a  part  of  the  present^  Civil 
Practice  Act  (Sts.  Nev.  1911,  Nev.  Comp.  Laws,  Sec.  9194). 
In  place  of  the  former  general  limitation  which  had  ex- 
isted for  the  old  cause  of  action,  the  legislature  estab- 
lished, as  a  part  of  the  same  act,  the  present  specifically 
directed  limitation.  The  statutory  history  of  the  Nevada 
limitation  is,  accordingly,  exactly  the  reverse  of  the  Cali- 
fornia limitation. 

Although  our  position  is  that,  regardless  of  its  history, 
the  present  form  of  the  Nevada  limitation  is  clearly  such 
as  to  make  it  substantive  in  nature,  the  history  of  the  limi- 
tation removes  all  doubt  on  this  subject.  The  court  in  the 
Gregory  case  held  the  California  limitation  to  be  procedural 
because  of  its  history  of  change  in  character  from  specific 
to  general.  It  is  clear,  therefore,  that  the  Gregory  court 
would  have  held  the  Nevada  limitation  substantive  because 
of  its  history  of  change  in  character  from  general  to  spe- 
cific. 

Appellee  does  not  challenge  the  validity  of  the  general 
rule  that  a  time  limitation  on  a  cause  of  action  for  wrong- 
ful death  is  substantive  in  nature  in  either  of  two  situa- 
tions: (1)  Where  the  limitation  is  contained  in  a  proviso 
attached  to,  or  incorporated  in,  the  section  of  the  statute 


1.  There  have  been  three  Civil  Practice  Acts  of  Nevada  (St. 
Nev.  1861,  p.  314 ;  St.  Nev.  1869,  p.  196,  and  the  present  Act  of 
1911). 
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creating  the  cause  of  action,  and  (2)  where  tlie  limitation 
is  contained  in  a  different  section  of  the  same  statute,  but 
is  directed  specifically  to  the  cause  of  action  for  wrongful 
death.  Appellee  merely  seeks  to  abolish  by  its  own  argu- 
ment, without  support  from  judicial  precedent,  the  second 
half  of  this  well  recognized  rule. 

Appellee  concludes  its  argument  on  this  point  by  stating 
(at  page  12,  Brief  for  Appellee) : 

"If  appellant's  argument  were  at  all  sound,  it  would 
necessarily  follow  that  all  of  the  limitations  periods 
of  the  Act  were  substantive,  since  they  are  in  the  'same 
Act'  as  the  actions  to  which  they  refer." 

It  is  a  sufficient  answer  to  such  an  argument  to  point 
out  that  the  problem  arises  only  with  relation  to  those 
causes  of  action  which  were  unknown  to  the  common  law, 
and  which  w^ere  created  in  the  first  instance  by  statute. 

The  balance  of  the  authorities  cited  by  Appellee  provide 
no  more   support  for  its  first  contention   that  does   the 
Gregory  case.  The  first  of  these  cases  in  Anderson  v.  Lin- 
ton (7th  Cir.  1949),  178  Fed.  2d  304  (at  p.  7,  Brief  for 
Appellee).  It  is  true  that  the  Court  held  an  Iowa  statute  of 
limitations  to  be  procedural  in  nature.  In  doing  so,  how- 
ever, it  accepted  and  applied  the  general  rule  advanced  by 
Appellant.  The  court  stated  (at  page  310  of  178  Fed.  2d) : 
''Thus,  if  the  original  statute  for  wrongful  death 
still  existed  in  Iowa,  and  that  statute  contained  a  two- 
gear  period  of  limitation,  the  action  could  be  brought 
ivithin  that  period  in  the  State  of  Illinois,  Coif  man  v. 
Wood,  D.C.N. D.  Ill,  5  F.  Supp.  906." 

The  Iowa  statute  involved  did  not  even  faintly  resemble 
the  Nevada  limitation  here  under  consideration.  The  limi- 
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tation  was  construed  as  applying  to  actions  for  wrongful 
death  although  it  did  not  even  mention  those  actions.  Sec- 
tion 614.1,  Iowa  Code,  1946,  states : 

"614.1  (3)  Injuries  to  'person  or  reputation — relative 
rights — statute  penalty — setting  aside  will.  Those 
founded  on  injuries  to  the  person  or  reputation,  includ- 
ing injuries  to  relative  rights,  whether  based  on  con- 
tract or  tort,  or  for  a  statute  penalty,  within  two 
years;  and  those  brought  to  set  aside  a  will,  within 
two  years  from  the  time  the  same  is  filed  in  the  clerk's 
office  for  probate  and  notice  thereof  is  given,  pro- 
vided that  after  a  will  is  probated  the  executor  may 
cause  personal  service  of  an  original  notice  to  be  made 
on  any  person  interested,  which  shall  contain  the 
name  of  decedent,  the  date  of  his  death,  the  court  in 
which  and  the  date  on  which  the  will  was  probated,  to- 
gether with  a  copy  of  said  will;  said  notice  sliall  be 
served  in  the  same  manner  as  original  notices  and  no 
action  shall  be  instituted  by  any  person  so  served  after 
one  year  from  date  of  service." 

The  next  decision  cited  by  Appellee  (at  p.  7,  Brief  for 
Appellee),  is  Hughes  v.  Lucker  (3rd  Cir.,  U)41)),  174  Fed. 
2d  285.  This  was  a  suit  filed  in  the  Federal  court  in  I  Penn- 
sylvania for  a  death  occurring  elsewhere.  The  decision  does 
not  purport  to  determine  the  cpiestion  here  at  issue.  The 
court  merely  pointed  out  that  the  Supreme  Court  of  Penn- 
sylvania had  already  decided  the  exact  question,  and  that 
the  Federal  courts  of  Pennsylvania  were  therefore  bound, 
without  regard  to  what  was  thought  of  the  wisdom  of  the 
Pennsylvania  court's  decision.  The  case  accordingly  is  no 
authority  at  all  with  regard  to  the  instant  problem  since 
this  Court  is  not  bound  by  a  prior  decision  of  a  California 
court,  and  is  free  to  decide  the  question  for  itself. 
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The  last  case  cited  (at  p.  7,  Brief  Tor  A])[)ellee)  is  Kayfi 
V.  Pullmmi  Co.  (D.C.,  ^^ex.,  1949)  87  Fed.  Supp.  763.  This 
was  a  suit  for  wrongful  death  filed  in  the  Federal  District 
C^ourt  in  Texas  for  a  death  occurring  in  Pennsylvania.  The 
Pennsylvania  statute  on  actions  for  wrongful  death  (12 
Pardons  Penn.  St.,  Sec.  1G03)  was  as  follows: 

"Section  1603.  Statement  of  parties  to  be  made  in 
declaration. 

'The  declaration  shall  state  who  are  the  jmrties  en- 
titled in  such  action ;  the  action  shall  he  brought  within 
one  year  after  the  death,  and  not  thereafter.'  "* 

The  court  stated  (at  page  765  of  872  Fed.  Supp.) : 

''The  trend  of  decision  and  perhaps  the  weight  of  au- 
thority in  the  Federal  Appellate  Courts  is  that  the 
above  italicized  wording  in  Section  1603  is  not  an  ordi- 
nary Statute  of  Limitation,  but  that  it  conditions 
plaintiff's  right  of  action.  But  I  think  the  weight  of 
authority  in  the  Appellate  Courts  of  Pennsylvania  is 
that  it  is  only  an  ordinary  Statute  of  Limitation." 

The  court  was  thus  bound  by  Pennsylvania  decisions 
construing  the  Pennsylvania  statute  as  procedural  only. 
The  case  offers  no  support  for  Appellee's  contention  since 
there  is  no  Nevada  decision  simihirly  cojistruing  the  Ne- 
vada limitation  here  involved. 

It  can  thus  be  seen  that  the  iirst  of  Appellee's  conten- 
tions (p.  4,  Brief  for  Appellee)  is  completely  unsupported 
by  authority.  In  contrast,  Appellant's  position  in  this  re- 
gard is  amply  supported  by  judicial  precedent.  Indeed,  the 
Mala  case  and  the  Calvin  case  (pp.  8-11,  Appellant's  Open- 
ing Brief)  held  limitations  to  be  substantive  in  nature 
which  were  far  less  specifically  directed  to  the  causes  of 
action  limited  than  is  the  Nevada  limitation.  Appellee  cites 


*Court's  emphasis. 
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no  contrary  autJiority  ivhatsoeuer.  It  merely  asserts  that 
those  cases  Avere  in  error  and  attempts  to  fill  the  gap  with 
a  statement  of  its  own  opinion. 

2.  Appellee's  Second  Contention  Is  Based  on  the  Erroneous 
Assumption  That  a  California  Rule  Has  Been  Established 
Which  Is  Binding  on  This  Court. 

Appellee  relies  entirely  on  the  ease  of  Erigel  v.  Daven- 
port (1924)  194  Cal.  344,  wherein  the  California  Supreme 
Court  attempted  to  apply  see.  340(3)  of  the  California 
Code  of  Civil  Procedure  to  a  suit  for  personal  injuries 
brought  in  California  under  the  Employers  Liability  Act. 
Appellee  concedes  in  a  footnote  (p.  16,  Brief  for  Appellee) 
u*  *  *  ^Y\2ii  the  result  of  this  case  was  reversed  in  271 
U.S.  33,  70  L.  Ed.  813,  on  the  ground  that  this  was  not  a 
case  involving  conflict  of  laws  *  *  *"  and  then  produces 
its  "of  course"  argument,-  saying  that  "*  *  *  the  case 
does,  of  course,  state  the  California  rule  applicable  to 
conflicting  state  laws,  over  which  rule  the  li.S.  Supreme 
Court  has  no  authority." 

The  fact  that  the  case  was  reversed  by  the  Supreme 
Court  of  the  United  States  seems  to  trouble  Appellee  not 
at  all.  The  very  fact  of  its  reversal  should  be  a  sufhcient 
answer  to  Appellee's  argument  that  it  represents  control- 
ling authority.^ 

There  are,  however,  other  reasons  why  Engel  v.  Daven- 
port, supra,  does  not  control  the  decision  of  this  Court. 
First  of  all,  the  action  was  for  personal  injuries,  while 
the  present  action  is  for  wrongful  death.  Since  a  cause  of 


2.  The  "of  course"  argument  defies  classification.  It  is  seem- 
ingly a  device  whereby  one  clothes  one's  own  opinion  with  an 
appearance  of  authority  when  unable  to  find  judicial  precedent  in 
point. 

3.  Ruppert  v.  Ruppert  (App.  D.  C,  1943)  134  F.2d  497. 
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action  for  personal  injuries  existed  at  common  law,  the 
California  limitation  would  have  applied  in  the  absence 
of  a  Federal  statute  regardless  of  rules  of  Conflict  of  Laws. 
In  cases  of  wrongful  death,  however,  the  cause  of  action 
did  not  exist  at  common  law,  and  a  completely  different 
j)rinciple  governs  the  application  of  time  limitations. 

Secondly,  the  remarks  of  the  Supreme  Court  in  Engel 
V.  Davenport,  supra,  were  obiter  dicta,  and  as  such,  are 
entitled  to  no  weight  in  the  instant  case.  The  California 
court  completely  misconceived  the  legal  issues  involved  in 
the  Engel  case,  as  is  shown  by  the  decision  of  the  Supreme 
Court  of  the  United  States  (Engel  v.  Davenport  [1925] 
271  U.S.  33,  46  S.C.  410,  70  L.  Ed.  813),  which  reversed  the 
decision  of  the  California  court.  The  case  involved  only 
the  following  questions:  (1)  Did  the  Employers  Liability 
Act  incorporate  the  two-year  limitation  on  suits  provided 
by  the  Merchant  Marine  Act?  (the  Employers  Liability 
Act  does  not  itself  contain  a  statute  of  limitation) ;  and 
(2)  if  so,  could  a  state  court  disregard  that  limitation, 
and  apply  instead  a  limitation  provided  by  a  state  statute! 

The  Supreme  Court  of  California  answered  the  lirst  ques- 
tion negatively.  In  so  doing,  it  disposed  of  the  case.  The 
Supreme  Court  of  the  United  States  held  that  the  California 
court  was  wrong.  Even  had  the  California  Supreme  Court 
been  correct  in  its  holding,  the  problem  here  at  issue  could 
not  have  been  involved  since  it  is  settled  that  where  a  Fed- 
eral statute  gives  a  cause  of  action  without  providing  a 
limitation  thereon,  the  limitation  of  the  state  where  en- 
forcement is  sought  will  alivays  be  applied.* 


4.     Hanger  v.  AUot  (1867)  73  U.S.  532;  6  Wall.  532;  18  L.Ed. 
939;  Amy  v.  City  of  Dubuque  (1878)  98  U.S.  470,  25  L.Ed.  228; 
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The  California  court  would  have  completely  disposed  of 
the  case  by  its  answer  to  the  first  question  irrespective  of 
whether  its  answer  was  in  the  affirmative  or  negative.  After 
erroneously  answering  it  in  the  negative,  how^ever,  the  court 
stated  (at  page  350  of  194  Cal.),  "Conceding,  however,  for 
the  sake  of  argument  *  *  *,"  and  then  proceeded  with  its 
dictum  as  to  a  Conflict  of  Laws  rule.  This  situation  is  iden- 
tical to  that  considered  in  the  case  of  Hargrove  v.  Hender- 
son (1930)  108  C.A.  667.  The  court,  in  discussing  the  effect 
of  the  case  of  Peahody  v.  Phelps  ([1858]  9  Cal.  213)  stated 
(at  page  676  of  108  Cal.  App.) : 

"The  only  question  upon  the  point  involved  in  the 
case  of  Peahody  v.  Phelps  was  whether  or  not  an  action 
for  a  false  and  fraudulent  representation  as  to  the 
naked  fact  of  title  in  the  vendor  of  real  estate  could  be 
maintained  by  the  purchaser  *  *  *  and  it  Avas  decided 
that  such  action  would  not  lie  ])ut  that  the  purchaser 
must  bring  his  action  for  breach  of  the  covenants  in 
his  deed.  It  is  true  that  the  learned  justice  who  Avrote 
the  opinion  in  that  case,  after  thus  concluding  that  the 
purchaser  was  restricted  to  an  action  for  breach  of  the 
express  ivarranties  contained  in  his  deed,  took  occasion 
to  discuss,  at  considerable  length,  the  question  as  to 
the  right  of  a  vendee  who  had  taken  a  deed  without  ex- 
press ivarranties  of  title,  to  maintain  an  action  for 
fraud  and  deceit,  and  concluded  that  under  such  cir- 
cumstances, such  vendee  would  be  without  remedy,  but, 
as  heretofore  noted,  such  question  was  not  involved  in 
the  case,  and  the  discussion  of  same  in  the  opinion  and 
the  conclusion  drawn  may  be  regarded  as  pure  dictum* 
In  view  of  this  fact,  w^e  do  not  regard  the  decision  in 

Caldwell  v.  Alahama  Dry  Dock  &  Shiphiiilding  Co.  (5th  Cir.  1947) 
161  Fed.2d  83;  cert.  den.  68  S.Ct.  59,  332  U.S.  759,  92  L.Ed.  345; 
Williamson  v.  Columhia  Gas  <&  Elect.  Corp.  (3rd  Cir.,  1939)  110 
Fed.2d  15;  cert.  den.  60  S.Ct.  1087,  310  U.S.  639,  84  L.Ed.  1407. 

*  Court's  emphasis. 
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the  Peahody  v.  Phelps  case  as  in  any  way  controlling, 
nor  even  as  authority  in  the  case  at  bar." 

The  case  of  Childers  v.  Childers  (1946)  74  C.A.(2d)  50 
also  considers  same  point.  The  court  stated  (at  page  61  of 
71  C.A.(2d)): 

"It  is  a  fundamental  rule  of  that  doctrine  (stare  de- 
cisis) that  a  decision  is  not  authority  for  what  is  said* 
in  the  opinion  but  only  for  the  points  actually  involved* 
and  actually  decided.  {Norris  v.  Moody,  84  Cal.  143, 149 
(24  P.  37) ;  Hart  v.  Burnett,  15  Cal.  530,  598.)  The 
rule  of  stare  decisis  is  a  rule  of  public  policy.  For  the 
preservation  of  harmony  and  for  the  stabilization  of 
the  law  the  courts  will  ordinarily  follow  precedents 
when  the  same  points  arise  in  subsequent  litigation,  al- 
though they  will  not  persist  in  an  absurdity  or  perpet- 
uate a  manifest  error.  There  is  no  kinship  between 
stare  decisis  and  obiter  dictum.  Whatever  may  be  said 
in  an  opinion  that  is  not  necessary  to  a  determination 
of  the  question  involved  is  to  he  regarded  as  mere  dic- 
tum. {Cardenas  v.  Miller,  108  Cal.  250,  252  (39  P.  783, 
41  P.  472,  49  Am.  St.  Rep.  84).)  The  statement  of  a 
principle  not  necessary  to  the  decision  will  not  he  re- 
garded either  as  a  part  of  the  decision  or  as  a  prece- 
dent that  is  required  hy  the  ride  of  stare  decisis  to  he 
followed.'^ 

Moreover  it  is  settled  that  Federal  courts  do  not  follow 
dicta  of  state  courts.  (DeLong  v.  Jefferson  Standard  Life 
Insurance  Co.  [5th  Cir.  1940]  109  Fed.2d  585;  cert.  den.  in 
60  S.Ct.  1081,  310  U.S.  635,  84  L.Ed.  1022;  Nciv  England 
Mutual  Life  Insurance  Co.  v.  Mitchell  [4th  Cir.  1941]  118 
Fed.2d  414;  cert.  den.  in  62  S.Ct.  60,  314  U.S.  629,  m  L.Ed. 
505;  28U.S.C.A.  §  725). 


*Court's  emphasis. 
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In  the  Mitchell  case,  for  example,  the  court  stated  (at 
page  420  of  118  Fed.2d) : 

"In  ascertaining  the  applicable  law  of  the  state,  we 
are  to  consider  court  decisions  and  other  available 
sources  of  local  law;  and  we  are  to  apply  court  deci- 
sions in  the  light  of  the  well-established  stare  decisis 
rule  and  its  limitations.   Cf.  West  v.  American  Tel.  S 

Tel.  Co.,  61  S.Ct.  179,  85  L.Ed We  are  not  required, 

however,  to  speculate  as  to  how  the  state  court  might 
decide  the  question  before  us  if  it  has  not  already  de- 
cided it.  Nor  should  we  surrender  our  own  judgment 
as  to  what  the  local  latv  is  on  account  of  dicta  or  other 
chance  expressions  of  the  judges  of  the  local  courts. 
The  respectful  attitude  towards  the  local  court,  ichere 
there  has  been  no  decision  on  the  precise  question  he- 
fore  us,  is  to  consider  that  cpiestion  in  the  light  of  the 
conunon  law  of  the  state,  with  a  view  of  reaching  the 
decision  which  reason  dictates,  and  with  the  faith  that 
the  local  court  will  reach  the  same  decision  when  the 
question  comes  before  it.  To  base  a  decision  u})on 
dicta,  or  upon  speculation  as  to  what  the  local  court 
might  decide  in  the  light  of  dicta,  would  be  to  depart 
from  our  solemn  duty  in  the  premises  and  embark  upon 
a  vain  and  illusory  enterprise." 

This  court  should  similarly  refuse  to  be  influenced  by  a 
dictum  expressed  twenty-five  years  ago  which  is  contrary 
to  the  rule  followed  by  Federal  courts. 

The  Engel  case  was  reviewed  in  13  California  Law  Ee- 
view  411,  and  the  fallacy  of  the  court's  reasoning  on  Con- 
flict of  Laws  discussed.  The  author  deplored  the  court's 
refusal  to  follow  the  "Federal  rule"  and  concluded  (at  p. 
414  of  13  Calif.  Law  Eeview) : 

"The  purpose  of  the  statute  of  limitations  is  to  pre- 
scribe a  time  within  which  to  bring  the  action;  this  is 
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so  whether  the  limitation  and  the  right  arise  f loin  one 
statutory  enactment  or  whether  they  arise  from  sep)a- 
rate  unconnected  enactments;  and  the  same  is  true 
whether  the  period  prescribed  by  the  statute,  of  the 
foreign  jurisdiction,  creating  the  right  is  shorter  than 
the  period  prescribed  by  the  law  of  the  forum,  or 
whether  it  is  longer  than  such  period.  Can  it  be  said 
that  it  is  any  more  in  contravention  of  the  policy  of  the 
forum,  or  any  more  inconvenient  for  its  courts,  to  en- 
force the  limitation  in  the  one  case  than  in  the  other? 
The  practical  result  of  the  situation  is  that  the  court  of 
the  forum  gives  the  defendant  all  the  defenses  he  coidd 
have  had  in  the  courts  of  the  foreign  jurisdiction,  while 
it  does  not  give  the  plaintiff  all  the  advantages  which 
he  would  have  been  given  in  those  courts,  and  one  of 
which  is  the  privilege  of  bringing  the  action  any  time 
within  the  prescribed  period.  Neither  the  reasons  for 
the  general  ride,  as  already  outlined,  nor  any  principle 
of  law  demand  such  a  result  as  this." 

Appellant  does  not  dispute  the  fact  that  tliere  are  de- 
cisions in  state  courts,  other  than  those  of  California, 
which  refuse  to  apply  the  substantive  time  limitation  of 
the  lex  loci  when  the  law  of  the  forum  provides  a  shorter 
limitation.  The  better  rule,  however,  is  the  one  which  Fed- 
eral courts  apply  when  not  bound  by  state  decisions.  The 
annotation  (68  A.L.R.  217)  relied  upon  by  Appellee  (be- 
ginning p.  22,  Brief  for  Appellee)  itself  points  out  this 
division  among  state  decisions.  Appellee  merely  quotes 
the  writer's  own  personal  views.  Perhaps  the  latest  and 
most  complete  collection  of  authorities  on  this  point  is  set 
forth  by  the  case  of  Lewis  v.  Reconstruction  Finance  Corpo- 
ration, (App.  D.C.  1949)  177  2d  654  (p.  17,  Appellant's 
Opening  Brief).  The  court  recognized  the  two  lines  of  au- 
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thority  but  in  applying  the  rule  contended  for  by  Appellant, 

stated  (at  page  655  of  177  Fed.  2d) : 

"In  dealing  with  this  conflict  of  authority,  unaided 
by  any  decision  of  this  court  directly  in  point,  we  con- 
clude that  the  limitation  laid  down  by  the  law  of  the 
state  where  the  fatal  injuries  occurred  should  govern, 
unless  the  public  policy  of  the  forum  is  clearly  op- 
posed. We  think  this  view  is  better  supported  by  rea- 
son and  authority." 

3.  Appellant-  ignores  the  Question  of  Statutory  Construction, 
Which  Is  the  Only  Question  Involved  in  Appellant's  Claim  for 
Her  Own  Personal  Injuries. 

A  brief  restatement  of  Appellant's  position  with  regard 
to  the  statute  of  limitation  applicable  to  a  cause  of  action 
for  personal  injury  resulting  from  breach  of  warranty 
seems  therefore  appropriate.  In  the  first  place,  Appellant 
does  not  contend  that  the  cause  of  action  for  personal  in- 
juries arising  by  reason  of  a  breach  of  warranty  is  either 
ex  contractu  or  ex  delicto.  Whether  this  cause  of  action  is 
contractual  or  tortious  in  nature  is  simply  inmiaterial.  The 
question  is  one  of  statutory  construction  alone.  Appellee 
does  not  dispute  the  fact  that  Section  339(1)  of  the  Cali- 
fornia Code  of  Civil  I'rocedure  is  the  general  statute  of 
limitations  in  tliis  state,  and  that  it  limits  both  contractual 
and  tortious  causes  of  action,  so  long  as  they  are  not  re- 
moved from  it  scope  by  specific  provision  elsewhere. 

Appellee's  extensive  arguments,  which  deal  almost  en- 
tirely with  the  question  of  Avhether  or  not  the  cause  of 
action  for  Ajjpellant's  personal  injuries  is  tortious  or  con- 
tractual in  nature,  are  therefore  immaterial. 

Contrary  to  Appellee's  assertion  (page  28,  Brief  for  Ap- 
pellee), Appellant's  contention  has  7iever  been  considered 
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by  a  California  court.  None  of  the  cases  cited  by  Appellee 
are  applicable  to  this  situation.  The  case  of  Automobile 
Insurance  Co.  v.  Union  Oil  Company  (1948)  85  C.A.  2d  302, 
does,  however,  deserve  comment.  The  question  there  in- 
volved was  whether  or  not  a  suit  for  property  damage  oc- 
curring by  reason  of  defendant's  breach  of  an  implied 
warranty,  was  covered  by  California  Code  of  Civil  Pro- 
cedure, Section  338(2),  or  by  California  Code  of  Civil 
Procedure,  Section  339(1).  The  court  held  quite  logically 
that  the  former  section  was  applicable.  California  Code 
of  Civil  Procedure,  Section  338  states : 
,  "§  338.     Within  three  years: 

2.     An  action  for  trespass  upon  or  injury  to  real 
property." 

The  contrast  between  this  section  and  the  limitations  on 
personal  injuries  provided  by  California  Code  of  Civil 
Procedure,  Section  340(3)  is  highly  significant.  Whereas 
Section  338(2)  covers  all  injuries  to  real  property,  without 
limitation.  Section  340(3)  covers  those  actions  for  personal 
injuries  "*  *  *  caused  hy  the  wrongful  act  or  neglect  of 
another  *  *  *".  The  difference  in  legislative  intent  is  ap- 
parent. The  limitation  on  actions  for  personal  injuries 
contained  in  sec.  340(3)  is  very  clearly  limited  to  those  pro- 
duced in  a  specified  manner,  whereas  the  limitation  on 
causes  of  action  for  damage  to  real  property  is  not  so  lim- 
ited. The  Automobile  Insurance  Company  case  therefore 
is  not  authority  for  the  proposition  that  the  legislature 
intended,  by  the  enactment  of  Section  340(3),  to  withdraw 
actions  for  personal  injury  arising  without  fault  or  neg- 
lect of  the  defendant,  from  the  broad  general  scope  of 
California  Code  of  Civil  Procedure,  Section  339(1). 
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CONCLUSION 

Appellee  has  failed  to  meet  Appellant's  arguments  and 
authorities.  In  lieu  of  producing  authorities  to  the  con- 
trar;^  Appellee  has  attemi)ted  to  substantiate  its  other- 
wise unsupported  arguments  by  devices  such  as  its  "of 
course"  argument.  We  know  that  this  Court  will  not  be 
misled  by  such  tactics  and  respectfully  submit  that  justice 
will  be  done  only  by  forcing  Appellee  to  stand  trial  on  the 
merits,  both  as  to  the  claim  for  wrongful  death,  and  as  to 
the  claim  for  Appellant's  personal  injuries. 

Dated:     San  Francisco,  Calif., 

May  31,  1950. 

Bruce  Walkup, 
Dan  L.  Garrett,  Jr., 

410  Mills  Building, 

San  Francisco  4,  California, 

Attorneys  for  Appellant. 


